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APPELLATE  COURTS  OF  ILLINOIS. 


First  District — March  Term,  1898. 


John  Gubbins  t.  Equitable  Trast  Co.^  Assignee  of  the 
Exeelsior  Machine  &  Boiler  Works  et  al. 

1.  Landlord*8  lAEis—Where  the  Tenant  Makes  a  Voluntary  Assign- 
went. — A  landlord  has  no  lien  upon  the  asseta  of  an  insolvent  tenant,  in 
the  bands  of  an  assignee  under  the  iniiolvent  act,  in  preference  to  other 
creditors,  by  virtue  of  provisions  of  his  lease  granting  him  a  first,  lien 
upon  the  property  belonging  to  his  tenant,  as  security  for  the  payment 
of  the  rent. 

2.  Saxb — Under  the  Provutions  of  a  Leam,^A  provision  in  a  lease 
giving  a  landlord  a  first  lien  upon  the  goods  of  his  tenant,  and  Uie 
right  to  distrain  the  same,  whether  or  not  exempt  by  law,  as  to  credit- 
ors, is  in  the  nature  of  a  chattel  mortgage  lien,  and  is  to  be  governed  by 
the  rules  of  law  applicable  to  chattel  mortgages. 

Toiontary  Assignment  Proceedings.— In  the  County  Court  of  Cook 
County;  the  Hon.  John  H.  Batten,  Judge,  presiding.  Finding  and 
judgment  for  defendants.  Appeal  by  petitioner.  Heard  in  the  Branch 
Ajipellate  Court  at  the  March  term,  1896.  Affirmed.  Opinion  filed 
January  24,  1899. 

Btein  &  Platt,  attorneys  for  appellant 

Fei-senthal  &  D'Anoona,  Jeromb  Probst  and  Robert 
Vaw  Sands,  attorneys  for  appellees. 

Mb.  Justice  Shki*abd  delivered  the  opinion  of  the  court. 

Appellee  Trast  Compxany  is  the  assignee  of  the  Excelsior 
Machine  &  Boiler  Works,  an  insolvent  corpomtioa,  by  deed 
of  assignmentexecuted  and  filed  December  28,1896;  theother 
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appellees  were  creditors  of  the  insolvent,  who  were  made 
parties  defendant  to  the  petition  of  appellant  concerning 
which  the  order  appealed  from  was  made. 

Appellant  filed  his  petition,  February  15,  1897,  in  the 
County  Court,  setting  up  that  the  insolvent  continuoush' 
occupiied,  as  his  tenant,  certain  premises  in  Chicago,  from 
August  1,  1892,  to  the  time  of  the  assignment,  and  that 
after  that  time  the  assignee  had  been  in  possession  of  the 
same;  that  the  insolvent  went  into  possession  under  a 
written  lease  reserving  an  annual  rent  of  $1,800,  payable 
monthly  in  advance  installments  of  $150  each,  and  that  said 
sum  is  a  fair  and  reasonable  rent  of  the  premises  so  occu- 
pied; that  said  lease  was  for  a  term  of  one  year,  expiring 
July  31,  1893;  that  there  is  due  to  apellant  an  unpaid  bal- 
ance of  $5,175  for  rent  accrued  under  said  lease,  and  that  it 
was  expressly  provided  in  and  by  said  lease  that  appellant 
should  "have  a  valid  first  lien  upon  any  and  all  goods  and 
chattels  and  other  property  belonging  to  said  Excelsior 
Machine  &  Boiler  Works  as  security  for  the  payment  of 
the  said  rent  as  the  same  should  become  due." 

The  object  of  the  petition  was  to  establish  in  appellant's 
favor  a  preferred  lien,  to  the  extent  of  the  accrued  and 
unpaid  rent,  upon  the  property  of  the  insolvent  which 
came  to  the  hands  of  the  assignee,  and  to  require  the 
assignee  to  pay  the  same.  The  petition  was  filed  while  the 
assignee  had  possession  and  control  of  all  the  personal  prop- 
erty of  the  insolvent  estate,  and  by  agreement  of  parties 
the  property  was  sold  free  f ronv  appellant's  claim,  and  his 
lien,  if  any,  was  transferred  to  the  proceeds,  to  the  extent 
of  $1,971.60,  if  his  lien  were  established,  which  amount  was 
found  by  the  court  to  have  been  realized  by  the  assignee's 
sale  of  chattels  belonging  to  the  insolvent  at  the  time  the 
lease  was  executed. 

The  petition  was  answered  by  the  appellees,  and  upon  a 
hearing  the  County  Court  found  that  appellant  was  not 
entitled  to  a  lien  upon  any  of  the  assets  in  the  assignee's 
possession,  and  disallowed  his  petition. 

The  clause  of  the  lease  upon  which  appellant  rests  his 
claim  to  a  lien  is  as  follows : 
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"  It  is  expressly  understood  and  agreed  by  and  between 
the  parties  aforesaid,  that  if  the  rent  above  reserved,  or 
any  part  thereof,  shall  be  behind  or  unpaid  on  the  day  of 
payment  whereon  the  same  ought  to  be  paid,  as  aforesaid, 
or  if  default  shall  be  made  in  any  of  the  covenants  and 
agreements  herein  contained  to  be  kept  by  the  said  party 
of  the  second  part,  its  successors  and  assigns,  it  shall  and 
may  be  lawful  for  the  said  party  of  the  first  part,  his  heirs, 
executors,  administrators,  agent,  attorney  or  assigns,  at  his 
election,  to  declare  said  term  ended,  and  into  the  said 
premises,  or  any  part  thereof,  either  with  or  without  proc- 
ess of  law,  to  re-enter,  and  the  said  party  of  the  second 
part,  or  any  other  person  or  persons  occupying,  in  or  upon 
the  same,  to  expel,  remove  and  put  out,  using  such  force  as 
may  be  necessary  in  so  doing,  and  the  said  premises  again 
to  repossess  and  enjoy  as  in  his  first  and  former  estate,  and 
to  distrain  for  any  rent  that  may  be  due  thereon  upon  any 
property  belonging  to  said  party  of  the  second  part, 
whether  the  same  be  exempt  from  execution  and  distress 
by  law  or  not;  and  the  said  party  of  the  second  part  in 
that  case  hereby  agrees  to  waive  all  legal  rights  wnich  it 
now  has  or  may  have  to  hold  or  retain  any  such  property, 
under  any  exemption  laws  now  in  force  in  this  State,  or  m 
any  other  way,  meaning  and  intending  hereby  to  give  to 
the  said  party  of  the  first  part,  his  heirs,  executors,  admin- 
istrators or  assigns,  a  valid  and  first  lien  upon  any  and  all 
goods  and  chattels  and  other  property  belonging  to  the  said 
party  of  the  second  part,  as  securitv  for  the  payment  of 
said  rent  in  manner  aforesaid,  anything  hereinbefore  con- 
tained to  the  contrary  notwithstanding. 

The  lease  is  executed  by  John  Gubbins,  party  of  the  first 
part,  and  by  Excelsior  Machine  &  Boiler  Works,  by  John 
Gubbins,  president,  and  L.  Oberndorf,  secretary. 

There  was  never  any  written  extension  of  the  lease;  the 
case  was  simply  one  of  a  holding  over  by  the  tenant  from 
one  year  to  another  without  any  new  agreement,  and  it 
was  admitted  on  the  record  that  the  rent  claimed  to  be  due 
accrued  subsequent  to  July  31, 1893,  the  expiration  of  the 
term  provided  in  the  lease. 

Although  appellant  was  lessor,  as  well  as  president  of 
the  lessee  corporation,  no  point  is  made  as  to  the  validity 
of  the  lease. 

The  appellant  admits  that  he  has  no  case  if  Packard  v. 
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C.  T.  A  T.  Co.,  67  111.  A  pp.  598,  and  Bank  v.  Baker,  62  111. 
App.  164,  were  correctly  deckled,  but  attempts  to  show 
that  such  decisions  "are  in  direct  contradiction  to  a  long 
line  of  decisions"  by  the  Supreme  Court.  The  Baker  case 
was  the  authority  for  the  decision  of  the  Packard  case,  and 
decided  that  a  chattel  mortga);^e,  which  is  invalid  as  to  third 
persons,  because  not  acknowledged  and  recorded  pursnant 
to  the  statute,  though  good  as  between  the  parties  to  it,  is 
not  effectual  as  against  an  assignee  for  the  benefit  of  cred- 
itors who,  before  any  action  by  the  mortgagee,  has  taken 
the  mortgaged  chattels  into  his  possession  and  control 
under  his  deed  of  assignment. 

The  lien. claimed  by  appellant  by  virtue  of  the  quoted 
provisions  of  the  lease  is  in  the  nature  of  a  chattel  mortgage 
lien,  and  is  to  be  governed  by  the  rules  of  law  applicable  to 
chattel  mortgages.     Borden  v.  Croak,  131  111.  68. 

Although  the  general  proposition  is  that  an  assignee  in 
insolvency  for  the  benefit  of  creditors,  stands  only  in  the 
place  of  the  assignor  as  respects  the  property  of  the  latter, 
it  would  be  anomalous  if  in  the  case  of  a  chattel  mortgage 
invalid  as  to  cre<Iitors,  it  should  be  held  to  be  valid  as 
against  the  assignee  who  is  a  trustee  for  the  creditors. 

As  illustrated  in  the  New  York  Court  of  Appeals  decis- 
ion, referred  to  in  the  Baker  case,  if  the  assignee  takes  no 
title  against  the  mortgagee  in  such  a  ca^e,  it  would  follow 
that  a  creditor  might,after  the  assignment,  obtain  judgment, 
have  execution  issuecf,  and  thus  acquire  a  lien  superior  to 
both  that  of  the  mortgagee  and  assignee. 

We  have  examined  all  the  authorities  cited  by  the  appel- 
lant, and  see  no  reason  for  receding  from  the  Packaixl  and 
Baker  decisions,  but  it  would  take  too  much  time  and  space 
to  review  them  in  detail.  There  are  other  grounds  for 
afHrming  the  judgment,  but  the  appellant  having  staked  his 
case  upon  the  erroneous  decision  of  those  cases,  as  he  claims, 
Ave  will  not  take  up  propositions  that  he  has  not  argued 
and  give  further  reasons  for  affirming  the  judgment. 
Affirmed. 
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C.  0.  Harz  v.  Louis  Peterson. 

1 .  C0N8TRUCT10N  OF  CoNTRACTB—  UnreoKmoble  Advantages.  —A  con- 
tract should  never  be  construed  so  as  to  give  one  party  an  unfair  or  an 
unreasonable  advantage  over  another,  unless  such  was  the  manifest  in- 
tention of  the  parties  at  the  time  it  was  made. 

2.  QAVE—Mutuaiity  atid  Justice  Between  the  Parties. — It  is  one  of 
the  cherished  objects  of  the  law  to  maintain  a  reciprocity  between  the 
parties  to  contracts,  whenever  it  can  be  done  without  doing  violence  to 
the  language  used. 

3.  Same— ifiMf  Have  3futualiiy.'-A.  contract  must  have  mutuality 
to  it,  and  a  construction  which  works  a  hardship  ought  not  to  be  adopted 
unless  the  contract  will  bear  no  other. 

4.  iNSTRUcmoKB— JVbf  to  Submit  the  Construction  of  a  Contract  to 
the  Jury— Technical  Words  and  Terms  of  Art  or  Science.— An  instruc- 
tion which  submits  to  the  jury  the  interpretation  of  a  contract  is  erro- 
neous; it  is  for  the  court  alone  to  construe  written  contracts,  except 
where  technical  words,  or  terms  of  art  or  science  are  used. 

AsBnmpstt,  on  a  contract  for  wages.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  John  Osbonb,  Judge,  presiding.  Heard  in 
this  court  at  ttte  March  term,  1898.  Affirmed.  Opinion  filed  January 
24,  1899. 

GuBLBT  &  Wood,  attorneys  for  appellant. 
Morse,  Ives  &  Tone,  attorneys  for  appellee. 

Ms.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  appellee  agreed  to  work  as  a  driver  of  livery  car- 
riages for  the  appellant,  a  livery  stable  keeper,  for  wages  to 
be  fixed  from  time  to  time.  The  testimony  showed  the 
wages  were  to  be  $25  for  the  first  month,  and  $30  per  month 
thereafter.  Among  the  agreements  made  by  appellee  were 
the  ones  in  controversy,  viz.: 

"  6th.  First  party  (appellee)  agrees  that  he  shall  be  held 
responsible  to  second  partv  for  everything  entrusted  to  his 
care  and  will  respond  in  damages  to  the  value  of  the  dam- 
age to  any  vehicle  or  other  property  of  the  second  party 
while  in  his  care,  and  second  party  shall  have  the  rignt  to 
deduct  from  the  wages  due  or  to  become  due  to  first  party 
the  amount  of  all  such  damages. 
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It  is  further  agreed  by  first  party  that  he  will  hold  second 
party  harmless  irom  any  damage  done  by  first  party  to  any 
other  person  through  first  party^  s  fault,  carelessness  or  negli- 
gence; and  in  case  second  party  shall  be  compelled  to  respond 
m  damages  to  any  person  so  damaged  by  the  fault,  care- 
lessness or  negligence  of  first  party,  second  party  shall  have 
the  right  to  deduct  from  the  wages  due  or  to  become  due 
to  first  party  the  amount  of  such  payment." 

Appellee  worked  from  December  23,  1896,  to  April  6, 
1897,  a  period  of  three  months  and  twelve  days,  when  he 
quit  work,  as  by  the  terms  of  the  contract  he  might  right- 
fully do.  He  brought  suit  for  the  wages  due  him,  and 
recovered  judgment  for  $37. 

This  amount  was  exactly  right,  as  we  figure,  charging 
appellee  with  payments  made  to  him,  and  for  the  number 
of  days  he  was  absent  as  shown  by  appellant's  book,  if 
appellee  be  excused  from  liability  for  damages,  under  the 
contract  stipulations  above  quoted. 

The  damages  claimed  by  appellant  to  have  been  caused 
by  the  appellee,  occurred  by  the  running  away  of  a  team 
and  carriage  in  the  temporary  care  of  the  appellee. 

There  was  no  agreement  by  appellant  to  furnish  reason- 
ably safe  horses,  carriage  or  harness  for  appellee  to  drive. 
It  was  appellee's  duty  to  take  such  of  them  as  he  was 
ordered  to  take,  and  to  drive  where  he  was  bidden. 

An  instruction  was  asked  by  appellant  which,  in  effect, 
announced  to  the  jury,  as  a  matter  of  law,  that  appellee 
was  an  insurer  of  the  safety  of  all  property  entrusted  to  his 
care,  and  the  court  refused  to  give  it.  Such  requested 
instruction  was  based  upon  the  first  paragraph  of  the  quoted 
part  of  the  writing  signed  by  appellee.  Presumably  the 
trial  judge  considered  the  agreement,  in  that  respect,  as 
lacking  in  mutuality,  and  as  unreasonable  and  oppressive. 
To  hold  appellee  absolutely  responsible  to  the  extent  of  the 
total  damage  to  property  intrusted  to  his  driving,  without 
reference  to  his  fault,  would,  under  the  circumstances  of  his 
employment,  be  harsh  and  oppressive  in  the  extreme.  In 
view  of  the  amount  of  his  wages  and  of  his  lack  of  right  to 
select  or  choose  what  he  should  drive,  it  is  quite  improb- 


FiJisT  District — ^^March  Term;  1898.         23 

Hans  V.  Petereon. 

able  that  it  was  intended  he  should  be  held  liable  for  the 
total  value  of  horses,  carriage  and  equipment,  amounting 
to,  perhaps,  a  thousand  dollars  or  more,  every  time  he  drove 
out.  In  the  construction  of  contracts  a  court  will,  when- 
ever the  terms  of  a  contract  admit  of  it,  lean  to  what  is 
beneficial,  mutual  and  just  as  between  the  parties.  Bishop 
on  Contracts,  Sec.  417. 

"  We  should  never  so  construe  a  contract  as  to  give  one 
party  an  unfair  or  an  unreasonable  advantage  over  another, 
unless  such  was  the  manifest  intention  of  the  parties  at 
the  time  it  was  made.  *  *  *  It  is  one  of  the  cher- 
ished objects  of  the  law  to  maintain  a  reciprocity  between 
the  parties  to  contracts,  whenever  that  can  be  done  without 
doing  violence  to  the  language  used."  Gale  v.  Dean,  20  IlL 
320. 

The  obligation  should  be  mutual  or  reciprocal;  it  should 
not  be  by  one  party  only.  County  Commissioners  v.  Jones, 
Breese,  237. 

A  contract  must  have  mutuality  to  it,  and  a  construction 
that  would  work  a  great  hardship  ought  not  to  be  adopted 
unless  the  contract  will  bear  no  other.  Bangor  Furnace  Co. 
V.  Magill,  108  111.  661. 

We  think  the  instruction  was  properly  refused  upon  the 
grounds  spoken  of. 

But  there  is  another  objectiotl  to  the  instruction.  It  sub- 
mits to  the  jury  the  interpretation  of  the  contract.  Courts 
alone  may  interpret  or  construe  written  contracts,  except 
when  technical  words  or  terms  of  art  or  science  are  used. 
Streeter  v.  Streeter,  43  111.  155;  Sigsworth  v.  Mclntyre,  18 
IlL  126. 

The  contract,  without  any  instruction  as  to  its  meaning, 
was  before  the  jury,  together  with  all  the  evidence,  con- 
flicting upon  the  question  of  whether  the  appellee  was  care- 
less or  at  fault  in  the  care  and  management  of  the  team, 
and  their  verdict  must  be  regarded  as  having  settled  every 
question  of  fact  that  was  in  controversy. 

The  judgment  will  be  affirmed. 
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Rudolph  U.  Garrigne  y.  Darid  Arnott^  Receiver  of  the 

Woolley  Magnetic  Engine  Go. 

1.  Res  Adjudicata— ^«  to  Persons  Not  Subject  to  the  Jurisdiction  of 
the  Court. — The  adjudications  of  a  matter  in  a  suit  in  which  a  pei*son  is 
3iauied  as  a  pai'ty ,  but  of  whose  pereon  the  court  acquires  no  jurisdiction 
by  st^rvice  of  processor  otherwise,  can  not  be  considered  as  res adjudicata 
a?  to  such  person. 

2.  Stockholders — Defenses  in  Suits  on  Subscriptions, — In  an  action 
brought  by  a  receiver  under  an  order  of  court,  in  the  name  of  the  coipo- 
ration  he  represents,  to  recover  sums  claimed  to  be  due  from  delinquent 
stockholders,  a  defendant  has  the  right  to  avail  himself  of  any  defense 
going  to  show  that  he  is  not  liable  upon  his  contract  of  subscription. 

Assumpsit,  on  a  subscription  to  stock.  Appeal  from  the  Superior 
Ckiurt  of  Cook  County;  the  Hon.  Akthub  H.  Chetlain.  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1898. 
Reversed  and  remanded*    Opinion  filed  January  24, 1890. 

Statement. 

This  is  an  appeal  from  a  judgment  of  the  Superior  Court 
of  Cook  County,  against  appellant,  in  a  suit  wherein  David 
Arnott,  appellee,  as  receiver  of  a  Michigan  corporation, 
sought  to  recover  from  appellant  upon  an  alleged  subscrip- 
tion to  the  capital  stock  of  such  corporation. 

Appellee  was  appointed  receiver  of  the  Woolley  Magnetic 
Engine  Company  by  the  Circuit  Court  of  Kent  County, 
Michigan,  in  a  suit  wherein  William  R.  Fox  was  complain- 
ant and  the  company  and  Marcus  F.  and  Marcus  W.  Bates 
were  defendants.  The  bill  filed  in  the  Michigan  court  is  in 
the  nature  of  a  judgment  creditor's  bill,  based  upon  a  judg- 
ment recovered  by  complainant  against  said  company  Sep- 
tember 13,  18S9,  in  the  sum  of  $5,017,  the  company,  Marcus 
F.  and  Marcus  W.  Bates  and  R.  H.  Garrigue,  defendants. 
(Garrigue  was  never  served,  did  not  appear,  and  bill  was 
dismissed  as  to  him.)  The  bill  seeks  to  subject  the  unpaid 
stock  subscription  of  said  parties  to  the  satisfaction  of  his 
judgment,  basing  the  right  to  do  so  upon  the  alleged  ground 
that  such  subscriptions,  though  purporting  by  the  articles 
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of  association  to  be  paid,  were,  in  fact,  not  paid,  bui  that 
said  parties  had  assigned  to  said  company  in  payment 
tliereof  a  worthless  patent.  The  company  was  defaulted, 
and  the  Bateses  tiled  an  answer  denying  most  of  the  mate- 
rial allegation^  of  said  bill. 

A  hearing  was  bad  upon  the  bill  so  taken  as  confessed  as 
to  the  company,  and  the  answer  of  the  Bateses,  and  a  decree 
entered,  finding  that  the  Bateses  and  appellant  each  sub- 
scribed for  $10,000  of  the  capital  stock;  that  $5,000  of  such 
stock  was  issued  to  each,  and  was  paid  for  by  the  patent 
on  the  WooUey  magnetic  engine,  which  had  been  purchased 
by  said  incorporators  for  $6,000,  being  $2,000  each;  that 
the  agreement  whereby  such  patent  was  turned  over  for 
more  than  that  sum  is  void  and  set  aside;  that  Marcus  W. 
Bates  and  Marcus  F.  Bates  are  liable  thereon  in  the  sum  of 
$3,000  each;  that  of  said  $30,000,  $7,550  in  addition  to  the 
above  sum  has  never  been  paid,  and  that  the  amount  unpaid 
and  owing  from  defendants  Bates  for  their  shares,  respect- 
ively, is  $2,516.67  each.  The  decree  appoints  appellee  per- 
manent receiver,  with  authority  to  receive  any  unpaid  sub- 
scriptions; finds  that  there  is  due  the  complainant  on  his 
judgment  $5,629.42;  allows  certain  credits  to  the  Bateses, 
and  finds  that  after  allowing  them  such  credits,  Marcus  W. 
Bates  is  liable  for  $4,591.21,  and  Marcus  F.  Bates  $4,935.62. 

Executions  were  issued  against  the  Bateses  upon  said 
decree  and  returned  unsatisfied;  thereupon  the  receiver  filed 
a  petition,  charging  that  the  Bateses  were  insolvent;  that  the 
amount  of  the  judgment  remained  unpaid;  that  Garrigue 
(appellant)  was  a  resident  of  Illinois,  and  was  liable  on  his 
stock  subscription,  and  prayed  that  he  be  authorized  to 
bring  suit  against  said  Garrigue.  Upon  that  petition  an 
order  was  entered  as  prayed. 

Geo.  S.  Steebe,  attorney  for  appellant. 

Pbentiss,  Hall,  Gbego  &  Levy,  attorneys  for  appellee. 

Mb.  Justice  Horton  delivered  the  opinion  of  the  court. 
It  is  contended  on  behalf  of  appellant  that  ''  the  most 
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serious  error" — to  use  the  language  of  the  attorney — aj> 
pearing  in  this  record,  is  the  holding,  in  effect,  that  the 
decree  of  the  Michigan  court  is  binding  upon  appellant, 
and  is  in  material  respects  res  adjudicata  as  to  him. 

That  decree  is  binding  as  to  certain  corporate  matters. 
Appellant  was  not  a  party  to  that  suit.  The  decree  in  that 
case  does  not  order  or  make  an  assessment  upon  the  stock- 
holders or  the  subscribers  for  stock.  Counsel  for  appellee 
state  definitely  that  the  case  at  bar  is  to  recover  as  against 
appellant  upon  the  ground  that  he  is  liable  as  a  subscriber 
without  regard  to  the  question  of  what  amount  of  stock,  if 
any,  was  issued  to  or  held  by  him. 

It  certainly  would  be  competent  for  appellant  to  show 
that  he  was  not  and  never  had  been  such  a  subscriber,  or 
that  he  had  paid  his  subscription  in  cash  in  full.  A  finding 
by  the  Michigan  court  in  a  case  to  which  appellant  was  not 
a  party,  could  not,  as  to  him,  be  res  adjudicata  as  to  such 
questions.  This  seems  to  us  to  be  so  fundamental  a  prin- 
ciple that  no  authorities  need  be  cited.  But  see  Pennoyer 
V.  Neff,  95  U.  S.  714;  and  Gt.  W.  Tel.  Co.  v.  Purdy,  162*  U. 
S.  329. 

Upon  the  trial  appellant,  being  called  as  a  witness  and 
having  stated  that  stock  in  said  company  of  the  par  value  of 
$6,000  had  been  issued  to  him,  was  asked  this :  "  Did  you 
pay  anything  for  this  stock  ? "  The  witness  answered  the 
question,  although  it  was  objected  to  by  appellee's  attorney 
upon  the  ground  that  that  had  been  adjudicated,  and  the 
objection  was  sustained. 

Counsel  for  appellant  then  offered  to  prove  that  appellant 
paid  the  company  $6,000  in  cash  for  the  stock  issued  to 
him.  There  were  numerous  other  questions  asked  and  offers 
made  by  appellant,  which  present  the  same  question  of 
law,  but  which  need  not  be  here  stated  at  length.  The  rul- 
ing by  the  trial  court  was  that  there  had  been  a  finding 
upon  these  questions  in  the  Michigan  case,  and  that  such 
finding  and  the  decree  thereon  by  the  Michigan  court  were 
re8  adjudicata  as  to  appellant.  This  case  was  tried  upon 
that  erroneous  theory. 
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The  oricrinal  subscription  of  appellant  was  for  the  sum  of 
$10,000.  If  he  had  paid  the  same  in  full  in  cash  to  the 
company  it  would  hardly  be  contended  that  he  could  not 
show  that  fact,  because  a  court  in  another  jurisdiction,  in  a 
case  to  which  he  was  not  a  party,  had  decreed  that  such 
subscription  had  not  been  paid.  Appellant  oflfered  to  prove 
that  he  had  received  only  $6,000  of  stock  at  par  value,  and 
that  he  had  paid  to  the  company  $6,000  in  cash  therefor. 
The  most  that  could  be  claimed  is  that  he  still  owed  $4,000. 
But  the  judgment  is  for  $5,500. 

We  do  not  deem  it  to  be  necessary  for  us  to  review  in 
detail  the  great  number  of  cases  in  which  the  liability  of 
stockholders  or  subscribers  for  stock  is  considered.  Great 
Western  Tel.  Co.  v.  Purdy,  ante^  is  in  the  facts  very  like  the 
case  at  bar.  It  is  a  suit  broufi:ht  in  Iowa  bv  a  receiver 
appointed  by  an  Illinois  court  to  recover  upon  an  assessment 
upon  stockholders.  Mr.  Justice  Gray,  speaking  for  the 
court,  says  (p.  337) :  "  In  this  action,  therefore,  brought 
by  the  receiver  in  the  name  of  the  company,  as  authorized 
by  the  order  of  assessment,  to  recover  the  sum  supposed  to 
be  due  from  the  defendant,  he  had  the  right  to  plead  a 
release,  or  payment,  or  the  statute  of  limitations,  or  any 
other  defense  going  to  show  that  he  was  not  liable  upon  his 
contract  of  subscription."  Appellant  had  the  same  right 
in  the  case  at  bar,  but  he  was  not  permitted  to  make  that 
defense. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 


Joseph  Boehner,  Mary  M.  Bochner  and  James  E.  Cassily 
T.  The  Antomatie  Time  Stamp  Co. 

1.  Appellate  Court  Practice— FaiZttre  to  Make  a  Sufficient  Abstract. 
— ^The  failure  to  abstract  material  parts  of  the  record  is  suiSicient  to  jus- 
tify the  court  in  affirming  the  judgment,  but  when  the  adverse  party 
does  not  ask  for  an  affirmance,  and  the  record  is  short,  the  court  will 
ordinarily  consider  the  case  on  its  merits. 
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2.  Injunction  Bond— TV/jer«  Good  as  a  Common  Law  Obligation,— 
The  fact  that  an  injunction  bond  was  approved  by  the  clerk,  and  not  by 
the  jud^e  of  the  court,  does  not,  for  all  purposes,  make  the  bond  a  nul- 
lity; where  not  executed  under  compulsion,  it  is  a  voluntary  obligation 
given  on  a  good  consideration,  and  as  such  is  good  at  common  law, 
tliough  not  as  a  statutory  obligation. 

Debt,  on  injunction  bond.  Trial  in  the  Circuit  Court  of  Cook  County; 
tlie  Hon.  Oliver  H.  Horton,  Judge,  presiding.  Finding  and  judgment 
for  plaintiff.  Error  by  plaintiffs.  Heard  in  this  court  at  tlie  March 
term,  1898.    Amrmed.    Opinion  filed  January  26,  1890. 

In  a  suit  for  injunction  brought  by  plaintiff  in  error 
Joseph  Bochner, against  defendant  in  error,  the  Cook  County 
Circuit  Court,  June  15,  1896,  ordered  and  issued  an  injunc- 
tion without  requiring  a^bond.  Subsequently,  on  Novem- 
ber 23,  1896,  the  court  made  a  further  order,  by  which  it 
was  "  ordered,  that  unless  the  complainant  files  an  injunc- 
tion bond  in  the  penal  sum  of  $1,500,  with  surety  to  be 
approved  by  the  clerk  of  the  court,  on  or  before  Saturday 
next,  then  the  injunction  to  be  dissolved."  In  compliance 
with  this  order,  said  Bochner  and  the  other  plaintiffs  in 
error  made  and  entered  into  a  bond  in  the  penalty  of  81»500, 
to  defendant  in  error  as  obligee,  reciting  the  filing  of  the 
bill,  the  prayer  for  injunction  to  restrain  defendant  in  error, 
its  officers  or  agents,  from  selling,  removing  from  the  juris- 
diction  of  the  court,  or  in  any  way  encumbering  the  tools, 
machinery  and  materials  mentioned  in  said  bill;  that  the 
court  had  allowed  an  injunction,  according  to  the  praj'er  of 
said  bill,  upon  said  Bochner  giving  bond  with  security  as  pro- 
vided by  law,  and  by  the  order  of  the  court  of  November 
23,  1896,  granting  said  injunction  and  conditioned,  viz.: 

"  Now,  therefore,  the  condition  of  the  above  obligation  is 
such,  that  if  the  above  bounden  Joseph  Bochner,  his  execu- 
tors or  administrators  or  anv  of  them,  shall  and  do  well 
and  truly  pay  or  cause  to  be  paid  to  the  said  Automatic 
Time  Stamp  Company,  its  executors,  administrators  or 
assigns,  all  such  costs  and  damages  as  shall  be  awarded 
against  the  said  complainant,  Joseph  Bochnen  in  case  the 
said  injunction  shall  be  dissolved,  then  the  above  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and 
virtue." 
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The  bond  was  approved  by  Frank  J.  Gaulter,  clerk  of 
the  Circuit  Court,  but  not  by  any  judge. 

After  numerous  applications  to  the  court,  and  an  extended 
hearing  before  the  master,  the  injunction  was  dissolved 
February  15,  1897,  but  there  was  no  award  of  damages  in 
that  proceeding.  Defendant  in  error  brought  debt  on  the 
bond.  Plaintiffs  in  error  pleade<l  nil  debet,  A  jury  was 
waived  and  a  trial  before  the  court  resulted  in  a  judgment 
for  $1,500  debt,  damages  $1)58  and  costs,  to  reverse  which 
the  writ  of  error  was  sued  out. 

The  evidence  shows  that  plaintiffs  in  error  incurred  court 
costs  by  reason  of  the  injunction,  and  to  procure  its  disso- 
lution the  sum  of  $28,  and  also  $930  solicitors'  fees,  which 
it  was  stipulated  on  the  hearing  were  worth  that  amount, 
that  they  were  for  services  on  the  dissolution  of  the  injunc- 
tion, and  that  the  charges  were  reasonable,  and  were  the 
usual  and  customary  charges  for  such  services.  This  stipu- 
lation is  not  abstracted. 

F.  S.  MiTRPHKY,  attorney  for  plaintiffs  in  error. 

Allen  &  Blake  and  Marvin  E.  Barnhart,  attorneys  for 
defendant  in  error. 

Mr.  PREsimNG  Justice  Windes  delivered  the  opinion  of 

the  court. 

« 

The  failure  to  abstract  the  stipulation  in  regard  to  solic- 
itor's fees  is  sufficient  to  justify  us  in  affirming  the  judg- 
ment for  want  of  a  sufficient  abstract  of  the  record,  but  as 
defendant  in  error  has  not  asked  it,  and  the  record  is  short, 
we  have  seen  fit  to  consider  the  merits.  Martin  v.  McMur- 
ray,  74  111.  App.  44;  City  of  Chicago  v.  P'itzgerald,  75  Id. 
176;  Arnold  v.  Gehring,  76  Id.  486;  Gibler  v.  City  of  Mat- 
toon,  167  111.  18. 

Aside  from  injunctions  enjoining  judgments,  the  statute 
of  this  State  (Kurd's,  Ch.  69,  Sec.  9)  provides,  in  all  other 
cases,  that  a  bond  shall  be  given  as  required  by  the  court, 
judge  or  master  granting  or  ordering  the  injunction,  except 
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for  good  cause  shown,  a  bond  need  not  be  required.  Sec, 
11  of  the  same  chapter  is,  viz.:  "All  bonds  required  by  this 
act  shall  be  filed  with  the  clerk  of  the  court  to  which  the 
writ  is  returnable,  before  such  writ  shall  issue."  In  this 
case  no  bond  was  required  before  the  injunction  was  issued, 
but  months  afterward  the  court  ordered  that  unless  a  bond 
was  given  the  injunction  would  be  dissolved.  It  is  claimed 
the  bond  is  void  because  it  was  approved  by  the  clerk  and 
was  not  approved  by  the  judge.  We  can  not  assent  to  this 
proposition.  The  statute  empowered  the  court  to  issue  the 
injunction  without  bond,  which  was  done,  and  we  see  no 
reason  why  the  court  could  not  thereafter,  so  far  as  con- 
cerns its  power,  dissolve  the  injunction  unless  a  bond  was 
given.  It  is  true,  there  is  no  warrant  in  the  law  for  the 
court  ordering  the  clerk  to  approve  the  bond  (Eutan  v. 
Loganda  Kat.  Bank,  72  111.  App.  35,  and  cases  cited),  but 
that  does  not  for  all  purposes  make  the  bond  a  nullity. 
Plaintiffs  in  error  did  not  execute  the  bond  under  compul- 
sion. They  might  have  allowed  the  court  to  dissolve  the 
injunction.  It  was  therefore  their  voluntary  obligation, 
given  on  a  good  consideration,  and  as  such  is  good  at  com- 
mon law,  though  not  as  a  statutory  bond.  Wanless  v. 
West  Chicago  St.  R.  R.  Co.,  77  111.  App.  120,  and  cases 
cited;  Ballingall  v.  Carpenter,  4  Scam.  306;  Barnes  v. 
Brookman,  107  111.  317. 

The  case  of  AUes  Plumbing  Co.  v.  Alles,  67  111.  App. 
252,  and  many  others  of  like  tenor  which  plaintiffs  in  error 
might  have  cited,  are  not  applicable.  They  merely  decide 
that  because  there  was  a  failure  to  comply  with  the  statute 
the  parties  so  failing  could  have  no  benefit  under  the 
statute. 

It  being  a  voluntary  obligation,  the  bond  and  the  reme- 
dies thereon  must  be  considered  without  reference  to  the 
statute.  Ryan  v.  Anderson,  25  111.  382 ;  Hibbard  v.  Mc- 
Kindley,  28*^  111.  240. 

It  is  therefore  immaterial,  so  far  as  concerns  plaintiffs' 
right  of  recovery,  that  no  damages  were  awarded  by  the 
chancery  court  in  the   injunction  suit.    It  is  sufiicient, 
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under  the  bond,  that  the  damages  have  been  awarded  in 
this  suit.  Hibbard  case,  sv^pra;  Linington  r.  Strong,  8  111. 
App.  386 ;  Marthaler  v.  Druiding,  68  Id.  336. 

We  can  not  refrain  from  expressing  our  surprise  at  coun- 
sel's argument,  in  view  of  the  stipulation,  which  was  not 
abstracted,  and  the  evidence  bearing  on  the  amount  of  dam- 
ages awarded  by  the  court.  This  stipulation  fully  meets 
any  question  in  that  regard,  the  record  showing,  as  it  does, 
that  the  damages  are  made  up  of  solicitors'  fees,  $930,  and 
costs,  $28,  paid  and  incurred  in  procuring  a  dissolution  of 
the  injunction.    The  judgment  is  affirmed. 


Knrdoch  H.  McKenzie  v.  Wright  McKenzie  &  Go. 

1.  Practice— .Enfertngf  Dc/attW«—Prc«ttmp/io?w.— Where  the  time 
to  plead  was  by  an  order  of  the  court  "  extended  to  and  including  Mon- 
day, January  10,  A.  t).  1898,  at  10  o'clock  a.  M.,''and  thereafter  on  Mon- 
day, January  10,  1898,  the  default  of  the  defendant  was  entered  of 
record,  reciting  that  he  had  failed  to  plead  as  required  by  the  court,  it 
wiU  be  presumed  that  the  default  was  entered  after  the  time  to  plead 
hadezpired« 

Assumpsit,  on  the  common  counts.  Error  to  the  Superior  Court 
of  Cook  County;  the  Hon.  JaMBS  Gooom,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1898.  Affirmed.  Opinion  filed  January 
26,  1899. 

William  Pettis,  attorney  for  plailitiflf  in  error. 

Darrow,  Thomas  &  Thompson,  attorneys  for  defendant 
in  error. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

The  following  order  was  entered  in  this  cause  in  the 
court  below : 

**  On  motion  of  defendant's  attorney  it  is  ordered  that  the 
time  for  the  defendant  to  plead  herein  be  and  is  hereby 
extended  to  and  including  Monday,  January  10,  A.  D.  1S98, 
at  10  o'clock  A.  M." 

Thereafter,  and  on  Monday,  January  10, 1898,  the  default 
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of  defendaDt  there,  plaintiff  in  error  here,  was  taken  and 
entered  of  record. 

The  default  order  recites:  "It  appearing  to  the  court 
that  the  defendant  has  failed  to  plead,  as  heretofore  required 
by  this  court/'  etc. 

Judgment  against  the  plaintiff  in  error  was  entered. 

The  only  error  assigned  is  that  the  court  below  rendered 
judgment  by  default  when  the  time  allowed  plaintiff  in 
error  to  plead  had  not  expired. 

.  The  recitals  of  the  default  order  indicate  that  the  default 
was  entered  after  the  time  to  plead  bad  expired,  viz.^  after 
ten  o'clock  of  the  10th  of  January,  1898.  But  if  there 
were  no  such  recitals,  yet  it  would  be  presumed  that  such 
was  the  case. 

In  Schuh  V.  D'Oench,  51  111.  85,  the  court  said  : 

"  The  only  error  assigned  oh  this  record  is,  that  the 
court  below  rendered  judgment  by  default  when  defendant's 
demurrer  to  the  declaration  had  not  been  determined.  The 
demurrer  was  iiled  on  the  7th  of  April  and  the  default  was 
entered  on  the  same  day.  But  there  is  nothing  in  the 
record  from  w^hich  it  can  be  determined  which  was  the 

t)rior  act.  Had  the  clerk  kept  a  minute  book  in  which  he 
lad  noted  each  step  taken  in  the  progress  of  the  business 
of  the  court,  in  the  order  in  which  it  occurred,  there  would 
have  been  no  difficulty  in  knowing  which  was  the  prece- 
dent act.  But  in  the  absence  of  such  an  entrv,  we  are  left 
to  conjecture  alone,  and  it  would  not  be  proper  for  us  to 
presume,  merely  from  the  fact  that  both  acts  were  of  the 
same  date,  that  the  filing  of  the  demurrer  was  prior  in 
iwlnt  of  time.  We  must  presume  that  the  court  below 
acted  correctly  until  error  is  shown  to  have  been  committed. 
This  record  fails  to  show  that  anv  exists." 

By  the  same  reasoning  it  would  be  presumed  here  that 
the  default  order  was  entered  after  ten  o'clock  of  the  day 
in  question. 

Counsel  for  plaintiff  in  error  has,  in  preparing  his  abstract 
of  the  record,  presented  the  order  to  plead  incorrectly. 
Counsel  should  be  extremely  cautious  to  avoid  such  errors, 
especially  such  as  make  the  case  presented  differ  from  the 
record  and  in  a  manner  improperly  favoring  his  client 
The  judgment  is  affirmed. 
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City  of  Chicago  y*  George  H.  Williams. 

1.  City  of  CaiCAQO—Avihority  of  the  Corporation  Counsel  to 
Employ  Stenographers, — ^If  in  the  judgment  of  the  corporation  counsel 
it  IB  necessary  that  he  should,  in  the  conduct  of  the  city's  law  business, 
appear  and  defend  police  officers  in  suits  for  arrests  made  by  them,  he 
has  the  power  to  do  so,  and  to  bind  the  city  for  contingent  legal  ex- 
penses so  incurred,  to  be  paid  out  of  the  fund  appropriated  and  placed 
at  his  disposal  for  such  purposes. 

2.  Stenographers— Serricea  Payable  out  of  the  Contingent  Fund 
for  Expenses  of  the  Law  Department, — The  employment  of  a  stenog- 
rapher to  report  proceedings  in  suits  in  which  police  officers  of  the  city 
are  defendants,  is  a  legitimate  expense  of  the  law  depai'tment  of  the 
city  of  Chicago,  and  properly  payable  out  of  the  contingent  fund  for 
expenses  of  the  law  department. 

8.  Same — Power  to  Employ  Implied, — ^Where  money  is  expressly 
appropriated  as  a  contingent  fund,  for  expenses  of  the  law  department 
of  the  city  of  Chicago,  no  special  ordinance  authorizing  or  directing 
the  corporation  counsel  to  employ  a  stenographer  to  report  the  proceed- 
ings in  trials  in  which  police  officers  are  parties  defendant  is  necessary. 

4.  CiTiBS — UabUity  for  Services  of  Stenographer, ^The  fact  that  a 
city  is  not  liable  for  the  unlawful  or  negligent  acts  of  police  officers  in 
the  discharge  of  their  duties,  as,  when  an  arrest  made  by  them  is  illegal, 
does  not  exempt  it  from  the  payment  of  a  stenographer  legally  employed 
to  report  the  proceedings  in  such  suits. 

Assampsit,  for  stenographer's  services.  Trial  in  the  Superior  Court 
of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1898.  Affirmed. 
Opinion  filed  January  24, 1899. 

Charles  S.  Thornton,  corporation  counsel,  and  J.  K.  Cosr 
BioAN,  attorneys  for  appellant. 

JuDD  &  Hawley,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 

Appellee  sued  to  recover  for  services  as  stenographer, 
rendered  in  a  trial  of  a  suit  brought  against  the  chief  of 
police  of  the  city  of  Chicago  and  one  of  his  officers.    The 
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latter  were  defended  by  the  assistant  corporation  counsel  of 
the  city,  who  testifies  that  he  employed  appellee  to  do  the 
stenographic  work  in  that  case.  There  is  no  <5ontention 
that  the  service  was  not  rendered,  nor  that  the  charges 
made  were  not  the  usual  and  ordinary  rates  paid  to  stenog- 
raphers in  Chicago  for  the  work  done. 

The  contention  of  the  citv  is,  that  it  "  is  not  liable  for 
damages  for  torts  committed  by  its  police,"  and  therefore 
not  "  liable  for  a  court  stenographer's  services  employed  in 
the  defense  of  one  of  its  police  in  an  action  on  the  tort." 

A  section  from  the  ordinances  of  the  cit}*^  of  Chicago, 
defining  the  duties  of  the  corporation  counsel,  was  intro- 
duced in  evidence,  Avhich  requires  him  to  "superintend, 
with  the  assistance  of  the  city  attorney  and  prosecuting 
attorney,  the  conduct  of  all  the  law  business  of  the  city." 

It  is  doubtless  true  that  the  city  is  not  liable  for  the 
unlawful  or  negligent  acts  of  police  oflScers  in  the  discharge 
of  their  duties,  as,  for  example,  "  for  an  arrest  made  by 
them  which  is  illegal  for  want  of  a  warrant,  or  for  other 
cause."    Dillon  on  Municipal  Corp.,  Sec.  975. 

But  the  corporation  counsel,  charged  with  superintend- 
ing the  conduct  of  the  law  business  of  the  city,  ma}^  have 
had  good  reason  for  concluding  that  it  was  for  the  interest 
of  the  city  that  he  should  appear  as  counsel  for  its  chief  of 
police  in  the  suit  in  question.  There  was  at  his  disposal  a 
contingent  fund,  for  expenses  of  the  law  department,  out  of 
which  stenographer's  bills  were  paid,  and  a  "large  amount 
of  that  fund  was  unexpended  "  at  the  time  the  appellee's 
bill  was  presented.  The  money  for  this  contingent  fund 
had  been  duly  appropriated  in  the  annual  appropriation 
bill.  That  the  employment  of  a  stenographer  is  a  legiti- 
mate expense  of  the  law  department  is  not  controverted. 
The  money  having  been  expressly  appropriated  for  such 
expenses,  no  special  ordinance  authorizing  or  directing  the 
employment  of  appellee  was  necessary. 

If  in  his  judgment  it  was  necessary  or  advisable  that  he, 
representing  the  law  department  of  the  city,  should  in  the 
conduct  of  its  law  business  appear  and  defend  these  police 
officers  in  that  suit,  the  corporation  counsel  had  the  power 
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SO  to  do  and  to  incur  liability  for  the  city  for  contingent 
legal  expenses  so  incurred,  payable  out  of  the  fund  ai)pro- 
priated  and  placed  at  his  disposal  for  that  purpose.  The 
judgment  of  the  Superior  Court  is  affirmed. 


Enocli  H.  Fudge  t.  The  Seckner  Contracting  Co. 

^  1.  Principal  and  AQE^^—Unauthorized  Employment  of  a  Suh' 
agent  by  the  Agent  Does  Not  Render  the  Principal  Liable, — The  mere  fact 
alone  that  an  agent  employs  a  sub-agent  to  do  the  work,  to  do  which 
the  agent  was  employed,  does  not  make  the  principal  liable  for  what 
the  agent  has  himself,  unauthorized,  promised  to  pay  the  sub-agent. 

Assnmpsit,  for  services.  Trial  in  the  Superior  Court  of  Cook  County; 
the  Hon.  Theodore  Brent ano,  Judge,  presiding.  Verdict  and  judgment 
for  defendant  by  direction  of  the  court.  Appeal  by  plaintiff.  Heard  in 
this  court  at  the  March  term,  1898.  Affirmed.  Opinion  filed  January 
26,  1899. 

Appellee,  the  Seckner  Contracting  Company,  built  a  sys- 
tem of  water  works  for  the  East  Chicago  Water  Works 
Company,  in  part  payment  for  which  it  was  to  receive 
$70,000  of  East  Chicago  Water  Works  Company  bonds. 
Hatch,  the  president  of  the  East  Chicago  Water  Works 
Company,  wrote  the  following  letter  to  appellant : 

"  Chicago,  October  9,  1894. 

E.  H.  FuDG^,  Esq.,  Chicago,  111. 

Dear  Sir:  In  the  event  P.  K.  Tyn^  &  Co.,  of  BiifTalo, 
N.  Y.,  purchase  the  $70,000  issue  of  East  Chicago  AVater 
Works  Co.  bonds  at  ninetv-five  cents  on  the  dollar  and 
accrued  interest,  I  hereby  agree  to  pay  you  the  difference 
between  the  amount  realized  thereby  and  ninety  cents  on 
the  dollar  and  accrued  interest. 

Very  respectfuUv, 

^  X.  P.  R.  HATcn, 

President  East  Chicago  Water  Works   Company." 
This  letter  was  a  formal  proposition  made  after  a  number 
of  conversations  in  relation  to  the  matter.     Appellant  testi- 
fied that  in  the  course  of  such  conversations  the  following 
occurred : 
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''Hatch  said  '$10,000  of  these  bonds  belong  to  me  per- 
sonally, and  the  other  $70,000  belong  to  the  contractors 
who  were  constructing  the  work.'  He  did  not  say  who 
those  contractors  were,  but  that  he  had  a  right  to  sell  them." 

The  proposition  was  accepted  by  Mr.  Fudge,  and  in 
October,  1894,  by  his  procurement,  P.  K.  Tyng  &  Co.,  of 
Buffalo,  N.  Y.,  entered  into  a  contract  with  Hatch  to  pur- 
chase $80,000  worth  of  East  Chicago  Water  Works  Com- 
pany bonds.  Some  delay  having  occurred  in  procuring  and 
forwarding  to  Tyng  &  Co.  the  opinion  of  attorneys  and 
other  papers  relating  to  said  bonds,  Tyng  &  Co.  did  not 
receive  and  pay  for  $14,000  worth  of  these  bonds.  About 
February  4,  1895,  a  telegram  was  sent  to  Tyng  &  Co.  by 
N.  P.  R.  Hatch,  as  follows : 

"  Chicago,  Feb.  4th,  1895. 

If  you  will  take  $5,000  East  Chicago  bonds  to-day  or 
to-morrow,  Chicago  delivery,  we  will  release  you  from  bal- 
ance and  all  claims  for  damage.  What  shall  I  do  with  New- 
Mexico  certificates  enclosed  me  ? 

N.  P.  E.  Hatch." 

Thereafter  Tyng  &  Co.  received  another  dispatch  from 
Mr.  Hatch  stating  that  the  Seckner  Contracting  Company 
had  demanded  the  bonds  of  him,  and  he  could  not  deliver 
them  to  Tyng  &  Co.  Immediately  following  this  last  dis- 
patch came  a  letter  to  Tyng  &  Co.  from  the  Seckner  Con- 
tracting Company,  as  follows : 

«  Chicago,  Feb.  5th,  1895. 
Messrs.  P.  K.  Tyng  &  Co.,  Union  Central  Life  Building, 
Buffalo,  New  York. 
Gentlemen  :  We  send  you  to-day  bv  American  Express 
Company  $5,000  worth  of  East  Chicago  ^V^ater  Works  bonds 
with  sight  draft  on  you  for  $4,804.16,  in  accordance  with 
your  telegraphic  message  to  N.  P.  R.  Hatch  tonlay,  and  if  this 
draft  is  paid  we  agreed  to  release  you  and  Mr.  Hatch 
from  any  damage  on  account  of  non-fulfillment  of  contract 
for  the  purchase  of  the  total  issue  of  East  Chicago  Water 
Works  bonds. 

Yours  respectfully, 

Seckneb  Contracting  Company, 
J.  H.  BbowN|  Treasurer." 
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Upon  receipt  of  this  letter  Tyng  &  Co.  accepted  the 
bonds  so  sent  by  the  Seckner  Contracting  Company  and 
paid  the  company  therefor  the  sum  above  named  in  the 
letter. 

The  plaintiff  having  afterward  made  demand  upon  Hatch 
for  his  commission  and  not  having  received  the  same,  made 
a  demand  in  writing  upon  the  Seckner  Contracting  Com- 
pany for  the  sum  of  $3,500  commission  for  the  sale  of  the 
870,000  worth  of  the  bonds.  This  demand  was  delivered  to 
J.  H.  Brown,  treasurer  of  the  Seckner  Contracting  Company, 
who  then  stated  to  Mr.  Fudge  that  the  Seckner  Contracting 
Company  had  in  its  hands  the  commission  due  on  the  bonds 
last  taken  and  paid  for  by  Tyng  &  Co.,  namely,  $250. 
Brown,  accompanied  by  Mathis,  an  attorney,  went  with 
Fudge  to  the  office  of  Hatch,  where  a  demand  was  made 
that  he  pay  over  the  $3,500  commission  upon  the  other 
bonds,  and  the  accrued  interest,  neither  of  which  he  had  as 
yet  paid.  Hatch  then  stated  that  he  was  the  owner  of  the 
bonds  and  that  the  Seckner  Contracting  Company  had 
nothing  to  do  with  the  matter. 

There  was  evidence  which  tended  to  show  that  Brown, 
the  treasurer  of  appellee,  made  statements  after  the  sale  of 
the  bonds,  to  the  effect  that  appellee  was  owner  of  the 
bonds,  and  that  Hatch  sold  them  for  appellee;  also  that 
Hatch  had  upon  some  sales  made,  represented  to  appellee 
that  he  was  obliged  to  allow  part  of  purchase  price  paid  for 
the  bonds  to  a  broker  for  his  services  in  effecting  such  sales. 

Appellant  testified  that  Brown  promised  that  the  $250 
should  be  paid  to  him. 

After  a  number  of  interviews  between  Brown  and  appel- 
lant, the  former  stated,  in  response  to  a  demand  by  appel- 
lant for  the  $250  of  commissions,  ^' Well,  there  is  a  question 
come  up  in  my  mind  whether  that  money  belongs  to  you 
or  Hatch;  we  will  pay  it  to  whoever  it  belongs." 

At  the  close  of  the  evidence  for  appellant,  then  plaintiff, 
the  court,  on  motion  of  appellee,  instructed  the  jury  to  find 
for  appellee,  the  defendant. 

Frederick  A.  Willoughby,  attorney  for  appellant. 
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HowAKD  Amk8,  attorney  for  appellee;  Eugene  Clifford, 
of  counsel. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

It  is  contended  by  counsel  for  appellant  that  the  trial 
court  erred  in  thus  peremptorily  directing  a  verdict. 

In  support  of  such  contention  it  is  urged,  first,  that  the 
evidence  would  warrant  a  conclusion  by  the  jury  that 
Hatch  was  the  a^ent  of  appellee,  authorized  to  procure  a 
broker,  and  that  acting  under  such  authority  he  did  employ 
appellant;  and,  secondly,  that  if  this  were  not  so,  yet  the 
facto!  Hatch  being  appellee's  agent  to  sell  the  bonds  would 
warrant  the  employment  of  appellant  as  a  sub-agent,  and 
that  such  sub-agency  was  ratified  by  appellee. 

The  maintenance  of  one  or  the  other  of  these  two  prop- 
ositions is  essential  to  a  possible  right  of  recovery.  We 
are  unable  to  as8ent  to  either. 

The  evidence  not  only  does  not  establish  that  Hatch  was 
employed  by  appellee  to  procure  a  broker,  but,  on  the  con- 
trary, there  is  no  evidence  tending  thereto. 

The  other  proposition  is,  that  the  nature  of  the  employ- 
ment of  Hatch  by  appellee,  i.  6.,  to  sell  the  bonds,  was  such 
an  employment  as  would,  as  a  matter  of  law,  authorize 
Hatch  to  procure  a  broker  as  a  sub-agent  for  appellee,  and 
by  such  employment  obligate  appellee  to  pay  the  broker's 
commissions.  To  sustain  this  proposition  we  find  no  author- 
ity in  the  cases  cited  elsewhere.  Against  it  is  the  author- 
ity of  many  decisions.  Corbett  v.  Schumacker,  83  111.  403; 
Solly  V.  Rathburn,  2  Maule  &  Selw.  298;  Cockran  v.  Irlam, 
Id.  301;  Paddock  v.  Colby,  18  Vt.  4S5. 

If  it  could  be  said  that  appellee  had  employed  Hatch  to 
procure  a  broker,  then  appellant  could,  as  is  urged  by  counsel, 
insist  upon  his  rights  against  appellee,  the  undisclosed  prin- 
cipal, even  although  appellee  knew  nothing  of  the  agency  of 
Hatch  when  the  transaction  was  had.  But  no  agency  of 
Hatch  for  any  such  purpose  is  disclosed  by  the  evidence. 
On  the  contrary,  whatever  evidence  bears  upon  this  ques- 
tion shows  that  Hatch  was  acting  in  his  own  behalf  in 
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efforts  to  dispose  of  the  bonds  for  the  appellee  and  for  a 
compensation  to  be  paid 'to  and  received  by  him.  If,  in  per- 
forming the  work  for  which  he  was  to  be  compensated,  he 
chose  to  employ  others  to  assist  him,  his  so  doing  could  in 
no  measure  obligate  appellee.  There  is  no  evidence  show- 
ing or  tending  to  show  a  ratification  of  any  emplo\'ment  of 
appellant  by  Hatch  on  behalf  of  appellee.  After  the  sale  a 
demand  in  writing  was  made  upon  apj>ellee  by  appellant 
for  his  commissions,  and  service  of  the  demand  was  acknowl- 
edged, but  no  agreement  was  entered  into  to  pay  the 
amount  demanded. 

But  it  is  contended  as  to  the  S250  which  Brown  admitted 
was  still  in  appellee's  hands,  that  Brown  obligated  appel- 
lee to  pay  this  amount  to  appellant.  No  authority  is  shown 
in  Brown  to  thus  undertake  for  appellee  to  pay  to  appellant 
monev  which  belono:ed  to.Hatch.  In  the  absence  of  such 
showing  it  is  unnecessary  to  inquire  as  to  the  suflBciency  of 
any  consideration  for  the  making  of  the  alleged  agree- 
ment. 

The  theory  of  appellant's  case  was  disclosed  by  the  bill 
of  particulars  filed  with  the  declaration,  the  common  counts. 
It  is  as  follows :    . 

"  Bill  of  Particulars. 

"On  the  9th  day  of  October,  A.  D.  1S94,  at  Chicago, 
Newton  P.  R.  Hatch,  on  behalf  of  said  Seckner  Contract- 
ing Company,  and  as  said- company's  agent  thereunto 
authorized,  made  a  proposition  to  the  plaintiff  that  if  the 
plaintiff  would  procure  P.  K.  Tyng  &  Co.,  of  Buffalo,  New 
York,  to  purchase  the  $80,000  issue  of  East  Chica^^o  Water 
Works  Company  bonds  at  ninety-five  cents  on  tlie  dollar 
and  accrued  interest,  said  Seckner  Contracting  Company 
would  pay  to  plaintiff  the  difference  between  the  amount 
realizea  thereby  and  ninety  cents  on  the  dollar  and  accrued 
interest,  which  proposition  said  plaintiff  then  and  there 
accepted;  and  afterward  procured  said  P.  K.  Tvng  &  Co. 
to  purchase  said  bonds  at  ninetj^-five  cents  on  the  dollar 
ana  accrued  interest,  being  the  sum  of  SSn,000,  whereby 
and  by  virtue  of  said  proposition  and  acceptance  the  said 
Seckner  Contracting  Company  then  and  there  became  lia- 
ble to  pay  and  became  indebted  to  said  plaintiff  in  the  sum 
of  $4,900,  said  sum  being  the  difference  between  the  amount 
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for  which  said  bonds  were  purchased  by  P.  K.  Tyng  &  Co. 
and  ninety  cents  on  the  dollar  and  accrued  interest;  neither 
said  sum  of  $4,000  nor  any  part  thereof  having  been  paid  to 

Slain  tiff,  although  demand  therefor  has  been  made  on  said 
efendant  by  said  plaintiff,  this  suit  is  brought  to  recover 
said  amount  so  due  and  payable  to  the  plaintiff  as  afore- 
said." 

Appellant  failed  to  present  any  evidence  which  would 
sustain  a  recovery  upon  this  theory,  or  upon  any  other,  and 
none  which  the  court  was  bound  to  submit  to  the  jury. 
Hence,  there  was  no  error  in  directing  a  verdict.  The 
judgment  is  affirmed. 


Samuel  C.  Rank  v.  The  People  of  the  State  of  Illinois. 

1.  Instructions— Under  Section  195  of  the  Criminal  Code.— An  in- 
dictment under  Par.  195  of  Chap.  88, 1  S.  &C.  R  S.  (Hurd*s  Statute  1898, 
p.  564,  Sec.  98),  which  ayers  that  the  defendant  "  did  verbally  and  mali- 
ciously tlireaten  to  accuse  the  said  J.  H.  A.  of  a  certain  misdemeanor,  to 
wit,  selling  intoxicating  liquors  without  then  and  there  having  a  legal 
license  to  keep  a  dram-shop,  with  intent  to  extort  money  from  the  said 
J.  H.  A.,"  etc.,  does  not  describe  or  charge  a  misdemeanor,  and  is  not 
sufficient,  as  the  act  threatened  does  not  constitute  a  crime  or  misde- 
meanor. 

2.  Same — Facta  Must  Be  Averred, — ^In  every  indictment  facts  must 
be  averred  which,  in  the  eye  of  the  law,  constitute  the  crime  charged. 

8.  Qaxr— Description  of  Offenses,— Whether  the  description  of  the 
offense  is  so  plain  that  its  nature  can  be  easily  understood  by  the  jury, 
must  depend  on  whether  it  is  described  with  at  least  a  reasonable  de- 
gree of  certainty,  using  the  term  "  certainty  "  in  its  common  law  sense. 

Indictment,  for  theatening  to  accuse  another,  etc.  Tried  in  the 
Criminal  Court  of  Cook  County:  the  Hon.  Arthur  H.  Chetlain,  Judge, 
presiding.  Verdict  and  judgment  of  guilty.  Error  by  defendant. 
Heard  in  this  court  at  the  October  term,  1898.  Reversed  and  remanded. 
Opinion  filed  January  26,  1899. 

John  C.  Kino  and  Kitt  Gould,  attorneys  for  plaintiff  in 
error. 

Charles  S.  Denken,  State's  Attornej'^,  and  Albert  C. 
Barnes,  Assistant  State's  Attorney,  for  defendant  in  error. 
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Mr.  Justice  Adahs  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  was  indicted  and  convicted  for  a  viola- 
tion of  the  following  section  of  the  Criminal  Code,  which 
provides  that,  "  Whoever,  either  verbally  or  by  written  or 
printed  communication,  maliciously  threatens  to  accuse 
another  of  a  crime  or  misdemeanor,  or  to  expose  or  publish 
any  of  his  infirmities  or  failings,  with  intent  to  extort  money, 
goods,  chattels  or  other  valuable  thing,  or  threatens  to 
maim,  wound,  kill  or  murder,  or  to  bum  or  destroy  his  house 
or  other  property,  or  to  accuse  another  of  a  crime  or  misde- 
meanor, or  expose  or  publish  any  of  his  infirmities  or  fail- 
ings, though  no  money,  goods,  chattels  or  valuable  thing  be 
demanded,  shall  be  fined  in  a  sum  not  exceeding  $500,  and 
imprisoned  not  exceeding  six  months."  1  S.  &  C.  Stat.,  Ch. 
38,  Par.  195. 

The  indictment  charges  as  follows : 

"  Samuel  C.  Bank,  late  of  the  county  of  Cook,  on  the 
first  day  of  November,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-seven,  in  the  said  county  of 
Cook  and  said  State  of  Illinois  aforesaid,  unlawfully  and 
willfully  did  then  and  there,  to  one  John  H.  Anderson,  ver- 
bally and  maliciously  threaten  to  accuse  the  said  John  H. 
Anderson  of  a  certain  misdemeanor,  to  wit,  selling  intoxi- 
cating liquors  without  then  and  there  having  a  legal  license 
to  keep  a  dram-shop,  with  intent  to  extort  money  from  the 
said  John  H.  Anderson,"  etc. 

Motions  to  quash  the  indictment,  for  a  new  trial,  and  in 
arrest  of  judgment,  were  made  and  overruled. 
Sections  1  and  2  of  the  dram-shop  act  are  as  follows : 

"Sec.  1.  A  dram-shop  is  a  place  where  spirituous  or 
vinous  or  malt  liquors  are  retailed  by  less  quantity  than  one 
gallon,  and  intoxicating  liquors  shall  be  deemed  to  include 
all  such  liquors  within  the  meaning  of  this  act. 

"  Sec.  2.  Whoever,  not  having  a  license  to  keep  a  dram- 
shop, shall  by  himself  or  another,  either  as  principal,  clerk 
or  servant,  directly  or  indirectlv,  sell  any  intoxicating 
liquor  in  less  quantity  than  one  gallon,  or  in  any  quantity  to 
be  drunk  upon  the  premises,  or  in  or  upon  any  adjacent 
room,  building,  yard,  premises  or  place  of  public  resort, 
shall  be  fined,''^  etc.     2  S.  &  C.  48,  Sees.  1  and  2. 

It  will  be  observed  that  there  is  nothing  in  the  sections 
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quoted  prohibiting  the  sale  of  liquor  in  quantities  of  one 
gallon  or  more,  unless  it  is  sold  to  be  drank  on  the  prem- 
ises or  in  or  upon  any  adjacent  room,  building,  yard,  prem- 
ises or  place  of  public  resort,  so  that  intoxicating  liquor 
may  be  sold,  without  license  to  keep  a  dram-shop,  in  quan- 
tities of  a  gallon,  or  more,  if  not  sold  to  be  drank  on  the 
premises  or  places  mentioned  in  section  2. 

The  charge  in  the  indictment  is  that  plaintiiF  in  error 
did  threaten  to  accuse  the  said  John  H.  Anderson  of  a  cer- 
tain misdemeanor,  "  to  wit :  Selling  intoxicating  liquors 
without  then  and  there  having  a  license  to  keep  a  dramrshopP 
To  sell  intoxicating  liquor  in  quantities  of  one  gallon  or 
more,  not  to  be  drank  in  such  places  as  are  mentioned  in 
section  2,  without  having  a  license  to  keep  a  dram-shop,  is 
not  a  misdemeanor,  or  crime,  and  therefore  plaintiff  in 
error  contends  that  .no  violation  of  the  statute  is  charged 
against  him  in  the  indictment;  that  he  is  merely  charged 
with  having  threatened  to  .accuse  Anderson  of  doing  that 
which  he,  Anderson,  might  lawfully  do,  viz.,  selling  intox- 
icating liquors  without  having  a  license  to  keep  a  dram- 
shop. 

Counsel  for  the  people  rely  on  section  408  of  the  statute, 
which  provides  that  '*  Every  indictment  or  accusation  of 
the  grand  jury  shall  be  deemed  sufficiently  technical  and 
correct  which  states  the  offense  in  the  terms  and  language 
of  the  statute  creating  the  offense,  or  so  plainly  that  the 
nature  of  the  offense  may  be  easily  understood  by  the  jury 
and  contends  that  the  indictment  in  question  is  sufficient  in 
view  of  this  provision.  While  it  is  true  that  it  may  be  suf- 
ficient to  state  the  offense  in  the  terms  and  language  of  the 
statute,  yet,  whatever  the  language  used,  an  offense  must 
be  stated,  and  the  question  here  is  whether  an  offense  is 
stated. 

We  can  not  agree  with  the  contention  of  counsel  for  the 
people  that  the  words  in  the  indictment,  ''to  wit,  selling 
intoxicatinsr  liquors,  without  then  and  there  having  a 
legal  license  to  keep  a  dram  -shop,"  may  be  rejected  as 
surplusage,  and  that  a  mere  averment  that  plaintiff  in  error 
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threatened  to  accuse  Anderson  of  a  misdemeanor  is  suffi- 
cient to  sustain  a  conviction.  Whether  the  threat  made 
was  a  threat  to  accuse  of  a  misdemeanor  is  a  question  of 
law,  to  be  determined  by  the  court  on  inspection  of  the 
words  constituting  the  threat ;  what  the  words  were  is  a 
question  of  fact,  and  it  is  a  fundamental  rule,  both  of  civil 
and  criminal  pleading,  that  facts  and  not  conclusions  of  law 
must  be  averred.  In  every  indictment  facts  must  be 
averred  which,  in  the  eye  of  the  law,  constitute  the  crime 
charged.  Archibald's  Cr.  Pr.  &  PL,  2d  Ed.,  p.  265,  par.  85; 
1  Bishop  on  Crim.  Procedure,  3d  Ed.,  Sees.  623  to  626; 
McNair  v.  The  People,  89  111.  441;  Thompson  v.  The  Peo- 
ple, 96  lb.  158;  Williams  v.  The  People,  101  lb.  382. 

In  McNair  v.  The  People,  the  indictment  was  for  a  viola- 
tion of  Sec.  223  of  the  Criminal  Code,  and  charged  the 
defendant,  in  the  language  of  the  section,  with  causing  to 
be  printed  "a  certain  obscene  or  indecent  pamphlet,"  with 
intent  to  give  the  same  away;  the  unlawfully  having  in  his 
possession  "  a  certain  obscene  and  indecent  pamphlet,"  and 
the  unlawfully  giving  away  "  a  certain  obscene  and  inde- 
cent pamphlet."  The  court  held  the  indictment  insufficient 
to  sustain  a  conviction,  saying  : 

"While  section  408  is  broad  and  comprehensive,  a  major- 
ity of  the  court  are  of  opinion  that,  under  this  section,  it 
was  necessary  to  set  out  the  supposed  obscene  matter  in  the 
indictment,  unless  the  obscene  publication  is  in  the  hands 
of  the  defendant,  or  out  of  the  power  of  the  prosecution,  or 
the  matter  is  too  gross  and  obscene  to  be  spread  on  the 
records  of  the  court,  either  of  which  facts,  if  existing,  should 
be  averred  in  the  indictment,  as  an  excuse  for  failing  to  set 
out  the  obscene  matter;  that  whether  obscene  or  not,  is  a 
question  of  law  and  not  of  fact;  that  the  question  is  for  the 
court  to  determine,  and  not  for  the  jury." 

The  court  further  say : 

"The  practice  has  generally  required  more  than  a  mere 
charge,  in  the  language  of  the  statute,  that  the  accused  has 
committed  a  crime." 

Section  273  of  the  Criminal  Code  provides :  "  Whoever 
attempts  to  commit  any  offense  prohibited  by  law.  and  does 
any  act  toward  it,  but  fails,  or  is  intercepted  or  prevented 
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in  its  execution,  shall  be  punished,"  etc.  In  Thompson  v. 
The  People,  aupra^  the  indictment  averred  that  the  defend- 
ant, ^'  the  goods  and  chattels  of  Aaron  Nooney  then  and 
there  being  found,  did  feloniously  attempt  to  feloniously 
take,  steal  and  carry  away,"  etc.  The  court,  after  stating 
that  it  is  indispensable  to  the  crime  that  some  act  should  be 
done  toward  the  accomplishment  of  the  intention,  say : 

"  If  this  be  so,  and  of  its  correctness  we  entertain  no 
doubt,  then  to  obtain  a  conviction,  the  people  would  be 
required  to  prove  acts  done  toward  the  perpetration  of  the 
offense,  and  not  a  mere  intention.  Such  acts  being  neces- 
sary to  show  the  crime  charged,  they  should  be  specifically 
averred.  This  is  necessary,  according  to  the  rules  of  cor- 
rect pleading,  and  to  give  the  accused  notice  of  what  he  is 
required  to  meet  on  tne  trial.  If  the  averment  of  a  mere 
attempt  was  all  that  is  required,  accused  could  never  know 
what  acts  would  be  relied  on  to  prove  the  attempt,  and 
would  be  liable  to  surprise.  We  are,  therefore,  clearly  of 
opinion  that  the  acts  done  by  accused  toward  the  commis- 
sion of  the  crime  of  larceny  should  have  been  specifically 
averred,  and  for  the  want  of  such  an  aYerment  tne  indict- 
ment was  bad  and  should  have  been  quashed." 

In  Williams  v.  The  People,  %upra^  the  court  say : 

^'  Indeed,  it  is  an  elementary  and  fundamental  principle  that 
every  material  fa<st  essential  to  the  commission  of  a  crime 
must  be  distinctly  alleged  and  clearly  proven  on  the  trial, 
in  order  to  warrant  a  conviction." 

The  definition  of  an  offense  is  one  thing;  a  statement  of 
the  particular  facts  which  constitute  the  offense  is  another 
and  quite  a  different  thing.  In  the  present  case,  the  stat- 
ute merely  defines  the  offense  in  general  terms.  It  does 
not  purport  to  state  specific  acts  or  words  which  would 
constitute  the  offense.  It  is  generic,  leaving  to  the  pleader 
to  be  specific  in  his  averment  of  facts. 

In  Johnson  v.  The  People,  113  111.  99,  the  court  say: 

^'  It  sometimes  happens,  however,  that  the  language  of  a 
statute  creating  a  new  offense  does  not  describe  the  act  or 
acts  constituting  such  offense.  In  that  case,  the  pleader  is 
bound  to  set  them  forth  specifically.  This  elementary  rule 
is  laid  down  in  all  standard  works  on  criminal  law,  and  is 
fully  recognized  by  this  court.  1  Wharton  on  Crim.  Law, 
Sees.  164,  372;  Kibs  v.  The  People,  81  111.  SU'J." 
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In  Prichard  v.  The  People,  149  111.  60,  it  seems  to  have 
been  urged  by  counsel  for  the  people,  that  if  the  offense 
was  so  plainly  charged  that  its  nature  could  be  easily  under- 
stood by  the  jury,  that  was  sufficient,  in  respect  to  which 
the  court  say : 

"  Whether  the  description  of  the  offense  is  so  plain  that 
its  nature  could  be  easily  understood  by  the  jury,  must 
depend  on  whether  it  is  described  with  at  least  a  reasonable 
degree  of  certainty,  using  the  term  '  certainty '  in  its  com- 
mon law  sense." 

The  indictment  was  for  bigamy,  and  alleged  that  the  de- 
fendant married  one  Virginia  M.  Lewis*  ^^  well  knowing  the 
said  Eliza  Ann  Ferguson,  his  former  wife,  was  then  alive." 
The  court  held  that  this  was  not  a  sufficient  averment  that 
the  former  wife  of  the  accused  was  alive;  that  the  rules  of 
pleading  required  a  direct  and  positive  averment  that  the 
former  wife  was  living  at  the  time  of  the  second  marriage; 
and  the  judgment  of  conviction  was  reversed. 

Section  82  of  chapter  49  of  the  statutes,  provides : 

"  Whoever  ♦  *  *  changes  a  ballot  of  an  elector,  with 
intent  to  deprive  such  elector  of  voting  for  such  person  as 
he  intended,  *  ^  *  shall,  on  conviction  thereof,  be  fined 
in  a  sum  not  exceeding  $1,000,  or  imprisoned  in  the  county 
jail  not  exceeding  one  year,  or  both,  m  the  discretion  of  the 
court." 

In  Hunter  v.  The  People,  52  111.  App.  367,  the  indict- 
ment charged  that  Hunter,  '^at  an  election  being  held  in  the 
town  of  Mount  Zion,  in  the  county  of  Macon,  for  the  elec- 
tion of  town  officers  for  said  town,  unlawfully,  willfully  and 
deceitfully,  did  change  a  certain  ballot  of  one  John  Tohill, 
who  was  then  and  there  an  elector  of  said  town,  in  the 
county  aforesaid,  with  intent  then  and  there,  unlawfully  to 
deprive  the  said  John  Tohill,  as  such  elector,  of  voting  for 
one  David  C.  Davidson,  for  the  office  of  supervisor  of  said 
town  of  Mount  Zion,  as  he,  the  said  John  Tohill,  then  and 
there  intended,  contrary  to  the  form  of  the  statute,"  etc. 
The  court,  after  suggesting  numerous  ways  in  which  the 
change  of  the  ballot  might  have  been  made,  held  that  it 
was  necessary  for  the  indictment  to  specify  the  acts  of  the 
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defendant  in  the  premises,  the  manner  in  which  he  changed  i 

the  ballot,  and  the  judgment  was  reversed.  The  court 
quotes  with  approval  the  following  from  Wharton  on  Crim. 
PL  and  Prac: 

"  A  statute  on  creatine  a  new  offense  describes  it  bv  its 
popular  name.  It  is  made  indictable,  for  instance,  to 
obtain  goods  by  falsely  personating  another.  But  no  one 
would  maintain  that  it  is  enough  to  charge  the  defend- 
ant with  '  falsely  personating  another.'  So  far  from  this 
being  the  case,  the  indictment  would  not  be  good  unless 
it  stated  the  kind  of  personation,  and  the  person  on 
whom  the  personation  took  effect.  An  act  of  Congress 
makes  it  indictable  to  '  make  a  revolt,'  but  under  this  act  it 
has  been  held  necessary  to  specify  what  the  revolt  is. 
'Fraud'  in  elections  in  a  Pennsj^vania  statute  is  made 
indictable;  but  the  indictment  must  state  what  the  fraud  is. 
It  is  not  enough  to  say  that  the  defendant  'attempted  an 
offense,'  though  this  is  all  the  statute  says  ;  the  particulars 
of  the  attempt  must  be  given.  '  Not  a  qualified  voter '  in  a 
statute  must  be  expanded  in  the  indictment  by  showing  in 
what  the  disqualification  consists," 

In  the  present  case,  the  specific  threat  averred,  viz.,  to 
accuse  Anderson  of  "  selling  intoxicating  liquors,  without 
then  and  there  having  a  legal  license  to  keep  a  dram-shop," 
does  not  describe  or  charge  a  misdemeanor,  and  if  these 
words  be  rejected  as  surplusage,  leaving  the  charge  that 
plaintiff  in  error  did  unlawfully  and  maliciously,  etc., 
"threaten  to  accuse  thp  said  John  H.  Anderson  of  a  mis- 
demeanor," the  averment  is  merely  of  a  legal  conclusion, 
and  not  of  a  fact,  and  in  view  of  the  authorities  cited,  facts 
constituting  the  crime  must  be  averred. 

The  indictment  is  clearly  bad  and  insufficient  to  support 
the  conviction,  which  being  the  case,  we  deem  it  unneces- 
sary to  discuss  the  evidence.  The  judgment  will  be  reversed 
and  the  cause  remanded. 
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Cornelia  0.  Tobin^  Benjamin  F.  Tobin^  Grace  L.  Boggs 
and  A.  W.  Tobin  v.  F.  F.  French^  J.  A.  Wood- 
bury and  E.  M.  Ashcraft. 

1.  Practice — Amendments  Preserving  the  Identity  of  the  Action, — 
Under  Sec  24,  Chap.  110,  R  S.,  providing  that  amendments  may  be 
allowed  introducinj;  any  party  necessary  to  be  joined  as  plaintiff  or  de- 
fendant, and  that  the  adjudication  of  the  court  allowing  such  amend- 
ment shall  be  conclusive  evidence  of  the  identity  of  the  action,  an 
order  of  the  Circuit  Court  upon  the  plaintiff's  motion,  permitting  all 
papers  and  proceedings  in  an  action  upon  an  appeal  bond  to  be  amended 
by  changing  the  name  of  the  plaintiff  from  **  the  Benjamin  F.  Tobin 
Estate,"  to  "Mrs.  C.  O.  Tobin,  Grace  L.  Boggs,  Arthur  W.  Tobin,  Cor- 
neUa  W.  Tobin  and  Benjamin  F.  Tobin,"  as  plaintiff,  is  sufficient  to  pre- 
serve the  identity  of  the  action. 

2.  Amendments— Identity  of  Parties  to  Actions  Admitted  by  De- 
murrer.— Where  the  plaintiffs  in  a  former  action  were  changed  by 
amendment  and  their  identity  is  at  issue  in  a  suit  growing  out  of  such 
former  action,  if  the  declaration  alleges  that  the  plaintiffs  in  such  for- 
mer action,  and  the  one  growing  out  of  it,  are  one  and  the  same,  a 
demurrer  to  such  declaration  admits  the  allegation  of  identity. 

8.  'Pakties— Identity  oj^  How  Determined  on  Demurrer, — When  the 
identity  of  the  plaintiffs  ina  former  suit  and  in  an  action  growing  out 
of  such  former  suit  is  at  issue  on  a  demurrer  to  the  declaration,  such 
identity  is  to  be  determined  from  the  face  of  the  pleadings. 

Debt,  upon  an  appeal  bond.  Trial  in  the  Superior  Court  of  Cook 
County;  the  Hon.  James  Goggin,  Judge,  presiding.  Judgment  for 
defendant,  on  demurrer  to  declaration.  Appeal  by  plaintiff.  Heard  in 
the  Branch  Appellate  Court,  at  the  March  term,  1898.  Reversed  and 
remanded.     Opinion  filed  January  24,  1899. 

This  is  an  action  of  debt  upon  an  appeal  bond.  Appel- 
lants' declaration  recites  that  plaintiffs,  under  the  name, 
style  and  description  of  the  Benjamin  F.  Tobin  Estate,  recov- 
ered possession  of  certain  premises  before  a  justice  of  the 
peace,  in  an  action  of  forcible  entry  and  detainer,  with  cost 
of  suit, against  the  defendant  French;  that  the  latter  appealed 
from  said  judgment  to  the  Circuit  Court,  and  in  and  by  his 
appeal  bond  therein  filed,  it  was  provided  that  if  he,  said 
French,  should  prosecute  his  said  appeal  with  effect,  and 
pay  plaintiffs,  the  Benjamin  F.  Tobin  Estate,  all  costs,  dam- 
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ages  and  loss  by  plaintiffs  sustained,  in  case  said  judgment 
should  be  affirmed,  then  the  obligation  to  be  void;  other- 
wise to  remain  in  full  force  and  effect. 

The  declaration  further  recites  that  upon  plaintiffs' 
motion,  the  Circuit  Court  permitted  all  papers  and  proceed- 
ings in  thn  case  to  be  amended  by  changing  the  name  of 
'the  plaintiff,  the  Benjamin  F.  Tobin  Estate,  to  Mrs.  C.  O. 
Tobin,  Grace  L.  Boggs,  Arthur  W.  Tobin,  Cornelia  W. 
Tobin  and  Benjamin  F.  Tobin,  as  plaintiffs;  that  thereafter 
said  court  affirmed  the  judgment  of  the  justice  of  the  peace, 
and  that  the  plaintiffs  recovered  judgment  in  said  Circuit 
Court  against  said  French  for  costs  and  possession  of  the 
premises;  and  states  that  '^  these  plaintiffs  allege  the  fact  to 
be  that  the  Benjamin  F.  Tobin  Estate  is  the  name,  style 
and  description  under  which  Cornelia  O.  Tobin,  Benjamin 
F.  Tobin,  Grace  L.  Boggs  and  A.  W.  Tobin  were  then  doing 
business,"  and  that  the  Benjamin  F.  Tobin  Estate,  and  said 
last  named  persons  ^'  are  one  and  the  same;"  that  the  condi- 
tion of  the  appeal  bond  has  been  broken,  and  plaintiffs  are 
entitled  to  recover. 

The  Superior  Court  sustained  a  demurrer  to  this  declara- 
tion, and  plaintiffs  appeal. 

HoYNBy  FoLLANSBEB  &  O'CoNNOB,  attomcys  for  appel- 
lants. 

"William  E.  Fbeeb,  attorney  for  appellees. 

Mb.  Pbesiding  Justice  Fbeeman  delivered  the  opinion  of 
the  court. 

It  is  contended  for  appellees,  in  the  first  place,  that  in 
consequence  of  the  amendment  stated  in  the  declaration  to 
have  been  made  in  the  Circuit  Court,  changing  the  name  of 
the  plaintiff,  and  substituting  for  the  "  Benjamin  F.  Tobin 
Estate  "  the  names  of  individuals  alleged  to  have  been  doing 
business  under  that  name,  style  and  description,  the  plaint- 
iffs who  recovered  in  that  suit  ceased  to  be  identical  with 
the  obligee  in  the  bond,  and  that  the  judgment  rendered 
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therein  was  not  an  affirmance  of  the  judgment  of  the  justice 
which  was  appealed  from,  and  hence  there  is  no  liability 
upon  the  appeal  bond. 

It  is  expressly  provided  in  the  Practice  Act  (Rev.  Stat., 
Chap.  110,  Sec.  24)  that  amendments  may  be  allowed  intro- 
ducing any  party  necessary  to  be  joined  as  plaintiff  or  de- 
fendant, and  that  *^  the  adjudication  of  the  court  allowing 
an  amendment  shall  be  conclusive  evidence  of  the  identity 
of  the  action."  The  languaofe  of  that  section  is  very  broad, 
and  whether  the  amendment  in  question  was  properly  within 
its  terras  or  not,  the  identity  of  the  action  after  the  amend- 
ment, with  the  suit  in  which  the  appeal  was  taken,  can  not 
now  be  disputed.  The  judgment  in  favor  of  plaintiffs  in 
that  suit  was  therefore  an  affirmance  in  the  same  action  of 
the  judgment  appealed  from. 

It  is  contended  that  the  plaintiffs,  having  been  changed 
by  the  amendment,  their  identity  with  the  obligee  in  the 
bond  was  lost.  It  is  alleged  in  the  declaration  that  "  the 
Benjamin  F.  Tobin  Estate,*^  and  the  plaintiffs  herein,  "  are 
one  and  the  same  parties^"  and  that  the  plaintiffs  ^^  were  at 
that  time  trading  and  doing  business"  under  "  the  name, 
style  and  description  "  of  the  Benjamin  F.  Tobin  Estate.  If 
this  is  true,  the  change  was  merely  nominal.  That  allega- 
tion of  the  declaration  is  admitted  by  the  demurrer. 

But  it  is  urged  that  if  the  identity  of  the  plaintiffs  with 
the  obligee  in  the  bond  can  not  be  gathered  from  the  face 
of  the  instrument,  no  pleading  or  parol  evidence  can  be 
permitted  to  connect  them. 

The  real  question,  however,  is  whether,  according  to  the 
declaration,  there  is  a  record  in  the  Circuit  Court  in  the 
case  appealed  there  from  the  justice,  showing  any  disposi- 
tion of  that  suit  hettoeen  the  parties  named  in  the  bond,  and 
hence  a  breach  of  its  condition.  Block  v.  Blum,  33  111.  App. 
643,  644. 

The  declaration  avers  that  the  writing  obligatory  sued 
upon  ^^was  and  is  subject  to  a  certain  condition  thereunder 
written,  whereby,  after  reciting  to  the  effect  that  *  *  * 
the  plaintiffs  J  under  the  name^  style  and  description  of  the  Ben- 
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jdmin  F.  Tobin  Estatey  recovered  against  the  said  F.  F.  French 
in  a  certain  action  of  forcible  entry  and  detainer  for  the 
possession  of  certain  promises,"  describing  them.  If  the 
literal  language  of  the  recital  in  the  condition  of  the  bond 
is  that  the  plaintiffs  named  in  the  declaration  herein  recov- 
ered under  the  name  of  the  Benjamin  F.  Tobin  Estate, 
there  can  be  no  doubt  that  the  record  in  the  Circuit  Court, 
as  set  forth  in  the  declaration,  shows  a  disposition  of  the 
suit  there  between  the  parties  named  in  the  bond.  Such  is, 
however,  substantially  the  averment  of  the  declaration  itself. 
Do  the  facts  as  alleged  in  the  declaration  justify  this  aver- 
ment ?  In  O'Connel  v.  Lamb,  6B  111.  App.  652, 654,  the  court 
says: 

'.'  It  is  attempted  in  the  declaration,  by  averment,  to  sub- 
stitute in  the  bond  another  and  entirely  different  obligee. 
As  a  matter  of  fact  that  would  depend  on  the  truth  of  the 
averment,  which  is  that  the  different  designations  of  the 
obligee  in  the  bond  and  declaration  were  intended  to  indi- 
cate one  and  the  same  party.  *  *  *  The  averments  in 
this  declaration  do  not  contradict  the  bond,  nor  propose  the 
making  of  a  new  contract,  but  to  identify  the  party  for 
whoso  use  the  suit  is  brought  with  the  obligee  in  the  bond, 
*  *  *  and  so  remove  a  doubt  raised  by  matter  dehors 
the  bond.  Appellee's  counsel  have  not  cited  any  case  upon 
the  question,  and  we  are  not  prepared  to  holdj  upon  prin- 
ciple, that  this  is  not  such  an  ambiguity  as  may  be  met  by 
averment  and  proof,  even  as  against  sureties." 

Here  there  is  no  averment  of  a  mistake  in  the  bond,  to  be 
helped  out  by  extrinsic  evidence.  The  allegation  is  that  the 
obligee  in  the  bond  and  the  plaintiffs  are  one  and  the  same; 
that  the  plaintiffs  are  the  obligee  to  whom  the  obligation 
directly  runs.  If  this  averment  is  proved  by  extrinsic  evi- 
dence the  liability  upon  the  bond  is  not  thereby  extended. 
Principal  and  sureties  are  still  bound  ^^  to  the  extent,  in  the 
manner  and  under  the  circumstances  pointed  out  in  the  obli- 
gation, and  no  further."  C.  &  A.  R.  R  Co.  v.  Higgins,  68 
lU.  128,  133. 

If  the  averment  is  true  the  change  in  the  name  of  the 
plaintiffs  was  not  a  substitution  of  other  parties  for  the 
original  plaintiffs,  as  was  the  case  in  Morse  v.  Goetz,  51  111. 
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App.  485,  cited  by  appellees'  counsel,  and  appellees  were  in 
no  respect  prejudiced  thereby.  The  amended  declaration, 
while  perhaps  in  some  respects  informal,  states,  in  our  judg- 
ment, a  grood  cause  of  action,  and  the  Superior  Court  erred 
in  sustaining  the  demurrers. 

For  the  reasons  indicated  the  judgment  of  that  court  is 
reversed  and  the  cause  remanded. 


Jolin  Bonr  t.  Daniel  H.  Pinney. 

1.    Neqotiablb  Fafsb^  Acceptance  of— Presumptions. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Richard 
S.  TUTHTT.f,,  Judge,  presiding.  Affirmed.  Opinion  filed  January  24, 
1899. 

Opinion  by  Mr.  Presiding  Justice  Freeman  holds,  upon 
the  authority  of  Wilhelm  v.  Schmidt,  84  111.  183,  187,  and 
Stone  &  Gravel  Co.  v.  Gates  Iron  Works,  124  111.  623,  627, 
that  the  mere  acceptance  by  the  creditor  of  a  negotiable 
note  of  a  third  person,  makes  it  but  collateral  security;  and 
when  given  for  a  pre-existing  debt,  the  presumption  is  that 
it  was  not  the  intention  of  the  parties  that  it  should  operate 
as  an  immediate  and  absolute  satisfaction  and  discbarge  of 
the  debt,  in  the  absence  of  an  actual  agreement,  or  evidence 
justifying  a  positive  inference  to  that  effect.     Affirmed. 

James  SMirn,  attorney  for  appellant. 

Finney  &  Ore,  attorneys  for  appellee. 


Laura  U.  Elliott  v.  Emerson  Piano  Co.^  Patrick  H. 

Powers  et  al« 

1.  Sales — Providing  for  Possession  in  the  Purchaser^  and  THtle  in 
the  Vendor, — ^A  cx>ntract  for  the  sale  and  deUvery  of  the  immediate  pos- 
session of  a  piano  to  a  purchaser,  but  providing  that  the  title  remain  in 
the  vendor  until  all  payments  for  it  are  made,  and  when  so  made 
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to  vest  in  the  purchaser,  and  permitting  the  vendor  to  retake  possession 
or  to  enforce  payment  of  the  amount  due,  at  his  option,  is,  in  effect,  a 
sale  and  delivery  of  the  piano,  and  although  the  parties  agree,  as 
between  themselves,  that  the  title  is  to  remain  in  the  vendor,  as  to  third 
pai'ties  without  notice  such  title  vests  immediately  in  the  purchaser,  the 
piano  being  in  the  possession  of  the  purchaser. 

2.  Same —  Having  the  Effect  of  Mortgage  Liens  upon  the  Property 
Sol4* — Every  conveyance  of  personal  property,  having  the  effect  of  a 
mortgage  or  lien  upon  such  property,  to  be  valid  as  against  the  rights 
and  interests  of  third  persons,  must  provide  for  the  possession  of  the 
property  to  remain  with  the  grantor,  and  be  acknowledged  and 
recorded. 

BepleTin,  for  goods  distrained  for  rent  Trial  in  the  County  Court  of 
Cook  County,  on  appeal  from  a  justice  of  the  peace;  the  Hon.  Wales 
W.  Wood,  Judge,  presiding.  Finding  and  judgment  for  plaintiffs. 
Appeal  by  defendant.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1898.  Reversed  and  remanded.  Opinion  filed  January 
24,  1899. 

This  was  a  replevin  suit  by  appellees  to  recover  a  piano, 
taken  by  appellant  from  one  Roberts  under  a  distress  war- 
rant for  rent.  Appellees  claimed  to  be  the  owner  of  the 
piano.  They  had  sold  it  to  Roberts  about  two  and  one-half 
years  before,  to  be  paid  for  in  small  payments,  under  a  con- 
tract in  which  he  agreed  that  the  piano  should  remain  the 
property  of  the  appellees  until  paid  for.  The  piano  had 
remained  in  Roberts'  possession.  He  had  paid  $146  out  of 
the  purchase  price  of  $365.  It  is  now  said  to  be  worth 
about  $175  or  $180.  Testimony  was  admitted  tending  to 
show  that  Roberts  had  stated  to  appellees,  about  a  month 
before  the  distraint,  that  he  would  like  to  return  the  piano 
and  cancel  the  contract,  as  he  could  not  keep  up  the  pay- 
ments, owing  to  his  wife's  illness;  but  that  he  wished  to 
retain  the  piano  until  he  could  take  his  wife  away,  and 
would  notify  appellees  when  he  was  going;  that  this  was 
agreed  to,  and  it  was  understood  the  piano  was  to  remain 
in  Roberts'  possession  two  or  three  months  longer.  It  does 
not  appear,  however,  that  the  contract  of  sale  to  Roberts 
was  ever  actually  canceled. 

Jones  &  Strong,  attorneys  for  appellant. 

John  C.  Trainob,  attorney  for  appellees. 
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Mr.  Pbe8idino  Justice  Fbeeman  delivered  the  opinion  of 
the  court. 

The  contract  with  Roberts  was  in  form  and  effect  a 
promissory  note  and  chattel  mortgage.  It  provided  that 
the  "  instrument  is  and  shall  remain  the  propert\'  of  the 
said  Emerson  Piano  Co."  until  all  the  payments  for  it 
should  be  made;  but  it  also  provided  that  when  they  were 
made  the  ^^fuU,  absolute  and  complete  title  "  should  vest  in 
the  purchaser.  It  contemplated  imme<iiate  delivery  of  the 
piano  to  Roberts  and  allowed  him  its  possession  and  use. 
It  permitted  appellees  to  "  retake  possession  "  or  to  enforce 
"  payment  and  collection  "  of  the  amount  of  the  purchase 
price  at  their  option.  The  language  of  the  contract  indi- 
cates a  sale  and  delivery  of  the  piano,  and  although  the 
jmrties  agreed  as  between  themselves  that  the  title  should 
remain  in  appellees,  as  to  third  parties  without  statutory  or 
other  notice  it  vested  immediately  in  the  purchaser. 
Blatchford  v.  Boy  den,  122  111.  657,  668. 

The  statute  provides  that  "  no  mortgage,  trust  deed,  or 
other  conveyance  of  personal  property,  having  the  effect  of 
a  mortgage  or  lien  upon  such  property,  shall  be  valid  as 
against  the  rights  and  interests  of  any  third  person  unless 
*  *  *  the  instrument  shall  provide  for  the  possession 
of  the  property  to  remain  with  the  grantor,  and  the  instru- 
ment is  acknowledged  and  recorded  as  hereinafter  directed, 
and  every  such  instrument  shall,  for  the  purposes  of  this' 
act,  be  deemed  a  chattel  mortgage."  Rev.  Stat.,  Chap.  95, 
Sec.  1. 

This  contract  must  "  be  deemed  a  chattel  mortgage."  It 
was  not  acknowledged  and  recorded,  as  required  by  the 
statute,  and  was  invalid  as  against  third  parties. 

It  is  urged,  however,  that  whatever  right  or  title  Roberts 
had  under  the  contract  was  released  and  canceled  Novem- 
ber 9th  prior  to  the  distraint,  and  that  "  the  piano  became 
the  property  of  the  appellees."  There  is  testimony  to  the 
effect  that  Roberts  expressed  a  desire  that  appellees  should 
take  the  piano  back  and  cancel  the  contract.  The  memo- 
randum of  November  9th,  entered  on  appellees'  books,  is  as 
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follows :  "  Called  and  said  could  not  make  payment  on 
account  of  sickness  in  family,  and  would  like  to  keep  piano. 
Arrangements  made  to  leave  piano  for  few  months — say 
about  January  21, 1897."  This  does  not  show  a  cancellation 
of  the  contract,  nor  any  surrender  on  the  part  of  Roberts. 
There  was  here  no  "  legal  sale  and  delivery  "  to  appellees  as 
in  Hqwdyshell  v.  Gary,  21  111.  App.  288,  291,  cited  by  appel- 
lees' counsel,  and  there  was  no  change  in  the  relation  of  the 
parties  nor  in  the  possession  or  title  to  the  piano.  The 
agreement  to  return  it  or  to  receive  it  back  and  cancel  the 
contract,  if  so  made,  was  still  unexecuted.  The  provisions 
of  Sec.  16,  Chap.  80,  Rev.  Stat.,  providing  that  "  in  no  case 
shall  the  property  of  any  other  person,"  although  found  on 
the  premises,  be  liable  to  seizure  for  rent,  are  not,  therefore, 
applicable. 

For  the  reasons  indicated,  the  judgment  of  the  County 
Court  must  be  reversed  and  the  cause  remanded. 


Famous  Mannfaetaring  Go.  v.  Francis  Wilcox  and 

George  A.  Wilcox. 

1.  Ratification— Of  Acts  of  an  Attorney  in  Entering  Appearance. 
— VHiere  the  general  manager  of  a  corporation  makes  an  affidavit  stat- 
ing that  a  certain  person  was  its  *'  duly  appointed  attorney,"  it  is  a 
ratification  of  the  act  of  such  attorney  in  entering  its  appearance  in  a 
suit  and  such  corporation  can  not  afterward  be  heard  to  say  that  such 
person  was  not  its  authorized  attorney. 

2.  Attorneys— ^Jfccf  of  Withdrawing  After  Entry  of  Appearance. 
— ^The  withdrawal  of  an  attorney  from  a  cause,  without  withdrawing 
the  demurrer  which  he  had  filed  to  the  complaint,  does  not  affect  his 
prior  entry  of  appearance,  or  defeat  the  jurisdiction  of  the  court 
acquired  by  such  appearance. 

8.  Reversible  Error — In  Propositums  of  Law. — When  it  appears 
from  the  whole  record  that  substantial  justice  has  been  done  a  judgment 
will  not  bo  reversed  because  of  error  in  holding  or  refusing  to  hold  prop- 
ositions of  law. 

Debt,  on  a  judgment  of  a  sister  State.  Trial  in  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Find- 
ing and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this 
court  at  the  March  term,  1808.  AfiArmed.  Opinion  filed  January  26, 1899. 
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Walter  Olds,  Charles  F.  Griffin  and  Edward  W. 
WicKEY,  attorneys  for  appellant. 

Edgar  Bronson  Tolkan  and  Sumner  C.  Palmer,  attor- 
neys for  appellees. 

Mr,  Justice  Adams  delivered  the  opinion  of  the  conrt. 

This  is  an  appeal  from  the  judgment  rendered  in  an  action 
of  debt  by  appellees  against  appellant  on  a  judgment  ren- 
dered by  the  District  Court  of  the  State  of  Idaho,  for  the 
Fifth  Judicial  District,  in  the  county  of  Bear  Lake  in  said 
State.  The  cause  was,  by  agreement,  tried  by  the  court, 
and  appellees  recovered  judgment. 

The  sole  contest  between  the  parties  is  as  to  whether  the 
Idaho  court  had  jurisdiction  to  render  the  judgment  sued 
on,  appellant  contending  that  the  court  had  not  jurisdiction, 
either  by  personal  service  of  process  on  appellant,  or  by  its 
appearance.  Service  was  had  on  Edward  H.  Beall,  as  an 
agent  of  appellant,  but  it  is  admitted  by  appellees  that  the 
service  on  Beall  was  not  such  as  is  required  by  the  statute 
of  Idaho  to  give  jurisdiction  to  the  court.  The  question, 
therefore,  is  whether  the  court  obtained  jurisdiction  by 
appellant's  appearance.  S.  J.  Rich,  an  Idaho  attorney, 
appeared  for  appellant  and  filed  a  demurrer  to  appellees' 
complaint  January  20,  1891,  after  the  filing  of  which  he 
withdrew  from  the  cause,  and  February  11,  1891,  after 
Kich  withdrew,  the  demurrer  was  overruled  and  judgment 
was  rendered  for  appellees.  October  12,  1891,  appellant, 
by  John  A.  Bagley,  its  attorney,  moved  the  court  to  set 
aside  the  default  '^  upon  the  ground  that  the  default  was 
taken  by  inadvertence  and  excusable  neglect,"  and  in  sup- 
port of  this  motion,  filed  his  own  affidavit  and  the  affidavits 
of  K.  M.  Turner,  E.  W.  Wickey  and  S.  J.  Rich. 

Bagley  deposed  that  he  was  the  attorney  for  appellant; 
that  Beall  was  a  traveling  salesman  of  appellant  and 
employed  Rich;  that  Rich,  "exercising  due  diligence," 
wrote  and  telegraphed  to  appellant  for  instructions,  but 
receiving  none,  was  unable  to  make  a  defense  and  withdrew 
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from  the  case,  and  that  affiant,  after  investigation,  verily 
believed  that  appellant  had  a  good  and  substantial  defense 
on  the  merits. 

K.  M.  Turner  deposed  that  he  was  the  duly  appointed 
general  agent  of  appellant,  and  had  entire  charge  of  its 
collection  and  claims  department,  and  of  the  suit  against 
it  by  appellees;  that  S.  J.  Rich  was  duly  appointed  attorney 
for  appellant  to  protect  the  suit,  and  that,  at  the  time  Rich 
telegraphed  for  instructions,  he,  Turner,  was  seriously  ill  in 
bed  and  unable  to  give  instructions  as  requested,  and  that 
Wickey,  the  only  other  person  conversant  with  the  case  and 
authorized  to  give  instructions,  was  out  of  the  city. 

Wickey  deposed  that  he  was  secretary  for  appellant;  that 
Turner  was  appellant^s  agent  and  had  charge  of  the  suit, 
as  stated  in  his,  Turner's,  affidavit;  that  it  was  the  intention 
of  ap|)ellant  to  defend  the  suit,  and  that  he,  Wickey,  was 
under  the  impression  that  instructions  had  been  given  the 
attorney  to  defend  the  suit. 

Eich  deposed  that  he  was  employed  by  appellant  to 
defend  the  suit,  through  its  traveling  agent,  Beall,  and 
stated  his  reasons  for  withdrawal  from  the  defense,  sub- 
stantially as  stated  in  Bagley's  affidavit. 

It  was  stipulated,  on  the  trial  in  the  Circuit  Court,  that 
Turner  and  Wickey  were,  respectively,  the  general  agent 
and  secretary  of  the  company  at  the  time  of  making  their 
affidavits  above  mentioned.  It  was  also  stipulated  on 
the  trial,  that  if  Beall  were  present,  he  would  testify, 
among  other  things,  that  he  had  no  authority  to  employ 
liich,  but  employed  him  without  authority,  and  that  Eich, 
if  present,  would  testify  that  his  employment  by  Beall  was 
not  approved  or  confirmed  by  appellant,  or  any  of  its  offi- 
cers or  agents.  Assuming  that  Beall  and  Rich  would  so 
testify  if  called  as  witnesses,  it  was  a  question  of  fact  for 
the  court  to  decide  whether  Rich  was  the  authorized  attor- 
ney of  appellant,  and  we  think  that  the  court  was  fully 
warranted  in  holding  that  he  was.  Indeed,  the  court  could 
not  have  been  warranted  by  the  evidence  in  finding  other- 
wise. 
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On  the  hypothesis  that  Eich  was  not  authorized  to  appear 
for  appellant,  it  is  incomprehensible  that  Mr.  Bagley,  whom 
we  mast  assame  is  a  competent  attorney,  did  not  urge  this 
want  of  authority  in  support  of  his  motion  to  vacate  the 
judgment,  but  based  his  motion  on  affidavits  inconsistent 
with  such  want  of  authority.  The  record  indicates  that 
appellant  is  ready  to  assert  that  Eich  was,  or  that  he  was 
not,  its  attorney,  as  its  interest  on  the  occasion  may  seem, 
in  its  wavering  judgment,  to  demand.  It  is  not  claimed 
that  Bagley,  when  he  moved  to  vacate  the  judgment,  was 
not  its  authorized  attorney,  and  it  is  manifest  that  he  was, 
because,  otherwise,  he  could  not  have  procured  the  affi- 
davits of  its  secretary  and  general  manager;  and  when 
appellant,  acting  by  Bagley,  its  attorney,  filed,  in  the  Idaho 
court,  the  affidavit  of  its  general  manager,  expressly  stat- 
ing that  Eich  was  its  "  duly  appointed  attorney,"  it  thereby 
ratified  the  act  of  Eich  in  entering  its  appearance  in  the 
cause,  and  can  not  now  be  heard  to  say  that  Eich  was  not 
"  its  duly  appointed  attorney."  The  withdrawal  of  Eich 
from  the  cause,  the  demurrer  which  he  had  filed  to  the 
complaint  not  being  withdrawn,  did  not  affect  his  prior 
entry  of  appellant's  appearance,  or  defeat  the  jurisdiction 
of  the  court  acquired  by  such  entry  of  appearance.  Mason 
V.  Abbott,  83  111.  446;  Wilson  v.  Billiard,  6  Atl.  Eep. 
(Fenn.)  258. 

Appellant's  counsel  assign  as  error  the  holding  by  the 
court  as  law  of  certain  propositions;  but,  inasmuch  as  the 
appellees  are  clearly  entitled  to  recover,  the  error,  if  any, 
in  holding  or  refusing  to  hold  propositions  as  law,  is  not 
ground  for  reversal.  When  it  appears  from  the  whole 
record  that  substantial  justice  has  been  done,  a  judgment 
will  not  be  reversed  because  of  error  in  the  giving  or 
refusing  of  instructions.  Newkirk  v.  Cone,  18  111.  449; 
Dishon  v.  Schorr,  10  lb.  59;  Schwarz  v.  Schwarz,  26  lb. 
81;  New  Eng.,  etc.,  Ins.  Co.  v.  Wetraore,  32  lb.  223;  Penn. 
Co.  V.  Stoelke,  104  lb.  201,  205.  This  is  especially  in  cases 
free  from  doubt,  as  we  deem  the  present  case. 

The  judgment  will  be  affirmed. 
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I.  Bosln  ?.  William  Wilde^  Assignee. 

1.  Assignment  of  Errobs— For  the  Lack  of  Which  the  Judgment 
Must  Be  Affirmed, — For  lack  of  an  assignment  of  errors  written  upon 
or  attached  to  the  record,  the  judgment  must  be  aflirmed. 

Proceedings  Under  the  Tolnntarj  Aggignment  Act— Appeal  from 
the  County  Court  of  Cook  County;  the  Hon.  John  H.  Batten,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
18^.    Affirmed.    Opinion  filed  January  24,  1899. 

D.  M.  Mastindale,  attorney  for  appellant. 
Iea  W.  &  C.  C.  BuELL,  attorneys  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  conrt. 

For  lack  of  an  assignment  of  errors,  written  upon  or 
attached  to  the  record,  the  judgment  must  be  affirmed. 
Oakland  Hotel  Co.  v.  Driscoll,  67  111.  App.  114,  where  ref- 
erence to  earlier  cases  may  be  found. 

The  assignment  of  errors  upon  the  record  is  not  a  mere 
form  that  will  be  considered  waived  if  not  objected  to,  but 
one  of  substance;  it  is  the  pleading  in  this  court  of  the 
appellant  or  plaintiflf  in  error,  and  if  this  court  were  to 
inadvertently  reverse  a  judgment  in  a  case  where  no  error 
had  been  assigned,  the  judgment  of  reversal  would  be  set 
aside  upon  motion,  as  would  be  done  in  the  trial  court  if  a 
judgment  for  the  plaintiflf  should  there  be  entered  without 
a  declaration.  Ditch  v.  Sennott,  116  111.  288;  Williston  v. 
Fisher.  28  111.  43. 

It  is  not  enough  to  say  that  in  such  cases  the  earlier  prac- 
tice to  dismiss  the  appeal  without  costs  should  be  followed, 
instead  of  affirming  the  judgment.  The  latest  authority  is 
to  affirm.  Lancaster  v.  W.  &  8.  Ry.  Co.,  132  111.  492;  Oak- 
land Hotel  Co.  V.  Driscoll,  supra.    Affirmed. 
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Inland  Steel  Co.  r.  Edward  P.  Eastman,  Adm'r. 

1.  Hazabds  of  Emplothent— ^  Question  of  Law.— When  the  facts 
are  conceded,  or  there  is  no  dispute  as  to  such  facts,  and  they  show  that 
the  hazard  was  ordinarily  incident  to  the  employment,  and  not  in  any 
way  imputable  to  lack  of  ordinary  care  on  the  part  of  the  employer,  then 
the  question  of  hazard  becomes  one  of  law,  and  there  is  nothing  for  the 
jury  to  determine. 

2.  Same — Directing  the  Verdict  Where  the  Risk  is  Incident  to  the 
Employment. — Where  reasonable  minds  must  agree  in  concluding  that 
the  risk  was  incident  to  the  employment,  and  not  to  be  imputed  to  any 
fault  of  the  appellant,  a  verdict  should  be  directed  for  the  defendant. 

Trespass  on  the  Case.— Death  from  negligent  act  Trial  in  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant  Heard  in 
this  court  at  the  March  term,  1898.  Reversed.  Opinion  filed  January 
26,1899. 

This  suit  was  brought  to  recover  damages  for  the  death 
of  appellee's  intestate,  which  it  is  claimed  was  caused  by 
negligence  of  appellant.  The  deceased  was  an  employe  of 
appellant  in  its  rolling  mills,  where  he  received  the  injury 
which  caased  his  death.  His  duties  were  to  help  in  the 
running  of  hot  steel  rails  through  the  rolls.  It  is  claimed 
that  the  direct  cause  of  the  injury  was  the  deflecting  of  a 
hot  rail,  which,  instead  of  coming  straight  out  from  the 
rolls,  bent  and  curved  upward,  and  thus  came  in  contact 
with  the  body  of  deceased.  The  first  count  filed,  which 
alleged  defective  and  unsafe  condition  of  the  press,  seems 
to  have  been  abandoned  upon  demurrer.  The  issues  were 
formed  and  the  cause  tried  upon  the  allegations  of  two 
additional  counts.  The  first  alleges  negligence  in  running 
a  steel  rail  through  the  rolls  when  the  rail  was  not  suffi- 
ciently heated  to  be  safely  run  through,  and  that  thereby 
the  rail  ^^  curled  up  in  the  air  and  diverted  from  the  course 
it  would  have  followed  had  it  been  sufficiently  hot,"  whereby 
the  intestate  was  injured,  etc.  The  second  alleges  two  dis- 
tinct charges  of  negligence,  viz.,  negligence  in  failing  to 
furnish  a  reasonably  safe  place  to  work,  and  that  appellant 
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"  employed  so  many  men  huddled  together  in  a  small  space, 
and  carelessly  and  negligently  permitted  a  certain  rail  or 
bar,  which  was  not  in  proper  condition,  to  go  through  the 
rolls  in  the  direction  of  intestate,  said  rail  or  bar  curling  up 
in  the  air,"  whereby,  etc.,  intestate  was  injured.  The  trial 
resulted  in  verdict  and  judgment  for  appellee. 

John  A.  Post  and  O.  W.  Dynks,  attorneys  for  appellant. 

MuNsoN  T.  Case,  attorney  for  appellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

This  appeal  is  disposed  of  upon  a  consideration  of  one 
question  only,  viz.,  the  right  of  appellee  to  a  recovery  upon 
all  the  facts  disclosed.  No  evidence  was  presented  to  sus- 
tain one  allegation  of  negligence,  contained  in  the  second 
of  the  additional  counts,  viz.,  the  charge  that  appellant  was 
negligent  in  not  providing  suflScient  spaca  in  which  safely 
to  work.  The  only  evidence  presented  upon  this  point  con- 
clusively negatived  any  fault  in  this  regard.  Ladona,  a 
witness  for  appellee,  testified  that  '^  there  was  lots  of  room 
on  the  north;  did  not  measure  it,  but  it  was  large  enough," 
and  that  the  space  to  the  south  was  '*  about  ten  feet  wide 
and  over  fifty  feet  long."  In  answer  to  a  question  by  the 
court  as  to  the  number  of  men  who  were  working  around 
that  particular  roll,  this  witness  answered  **  two." 

Zone,  also  a  witness  for  appellee,  testified :  "  There  were 
working  there  before  he  got  hurt  two  persons;  three  per- 
sons were  working  two  rolls;  at  the  time  Miniscalo  was 
hurt  there  were  six  persons  working."  Drumgoole,  on  be- 
half of  appellant,  testified  that  the  space  was  unobstructed 
thirty  or  forty  feet  in  front  of  the  rolls.  Brooke  testified 
that  there  was  a  free  space  of  forty  or  forty-five  feet  in 
front  of  the  rolls.  From  this,  the  only  evidence  in  this 
regard,  no  question  is  raised  as  to  the  sufiiciency  of  the 
space  in  which  the  intestate  worked. 

There  remains,  then,  to  be  considered,  only  the  allega- 
tions of  negligence  in  permitting  a  rail  to  be  put  through 
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the  rolls,  when  it  was  of  improper  temperature,  as  alleged  in 
the  first  additional  count,  or  in  improper  condition,  as 
charged  in  one  of  the  allegations  of  the  second  additional 
count. 

Two  questions  are  presented  upon  the  evidence,  first, 
whether  there  is  any  evidence  which  would  warrant  a  jury 
in  finding  that  the  deflecting  of  the  rail  was  caused  by  any 
particular  one  of  the  many  conditions  which  it  appears  from 
the  evidence  might  have  caused  it;  and,  secondly,  whether 
the  occurrence,  i.  e.y  the  deflecting  of  the  rail,  was  such  an 
incident  to  the  work  for  which  the  deceased  was  employed 
as  to  be  conclusively  an  assumed  hazard. 

The  evidence  shows,  without  contradiction,  that  the 
deflecting  of  the  rails  from  a  straight  course  in  their  exit 
from  the  rolls,  might  be  caused  by  any  one  of  a  number  of 
conditions.  Clark,  an  expert  of  twenty-one  years'  experi- 
ence, called  as  a  witness  for  appellee,  was  asked  a  hypo- 
thetical question  ending  as  follows : 

"  What,  in  your  judgment  as  a  roller  hand  (of  the  experi- 
ence you  have  testified  to)  is  the  cause  of  that  bar  or  rail 
turning  up  in  that  way  ?  A.  I  will  be  frank  with  you  and 
say  that  they  are  too*  numerous  to  mention  each  one.  I 
do  not  know  that  I  could  give  them  all,  but  I  will  name 
some  of  the  important  ones,  however.  A  steel  sliver  on-the 
point  of  the  guide  near  one  of  the  rails,  might  strike  it; 
that  is  one  cause;  the  point  of  the  guide  being  broken  would 
be  another  cause;  the  piece  being  chilled  on  the  top  side 
would  be  another,  or  coming  in  contact  with  any  obstruction 
in  the  way  of  the  pass  after  leaving  the  roll,  that  would  be 
another;  the  roll  being  too  slack,  the  top  one;  the  set  screw 
at  the  end  being  slack,  that  would  be  another.  In  mill  par- 
lance we  call  it  *  back  lash.' " 

*'  Q.  Let  us  see;  I  don't  know  whether  you  have  stated 
whether  or  not  the  temperature,  the  degree  of  heat — 
A.  Oh,  yes;  let's  see;  yes,  that  would  be  an  important 
cause;  if  it  was  chilled  near  the  end  of  the  piece.  That 
would  be  another  one,  provided  the  top  was  a  little  cold  at 
that  time;  it  would  have  a  tendency  to  run  up  after  it  got 
out  to  a  certain  length,  but  being  any  longer  it  would 
naturally  drop  down." 

Mathias,  superintendent  of  another  rolling  mill,  and  an 


62  Appellate  Courts  of  Illinois. 

Vol,  80.1  Inland  Steel  Co.  v.  Eastman. 

expert  of  forty  years'  experience,  called  by  appellant,  testi- 
fied as  follows : 

"  Q.  If  you  were  told  that  this  condition,  as  I  have  riven 
it  in  the  second  preceding  question,  a  piece  of  steel  of  the 
dimensions  there  given  came  out  and  diverged  upward, 
would  you  be  able  to  say  from  your  experience  as  you  have 
given  it,  what  was  the  cause  of  the  divergence  ?  A.  There 
are  several  causes  that  will  cause  the  bar  to  go  up. 

"  Q.  Would  you  be  able  to  say  which  particular  one 
of  the  several  might  be  acting  upon  it?  A.  The  bar 
starting  into  the  rolls  may  blur  the  point  of  the  guide  and 
cause  the  bar  to  start  up.  The  bar  preceding  the  one  that 
was  being  rolled  may  have  tipped  the  point  or  the  guide  up 
a  little  by  lever.  I  &ave  known  causes  of  that  kind.  *  ♦ 
A  piece  left  on  the  guide  from  the  bar  preceding  will  often 
do  it. 

"  Q,  Might  not  the  condition  of  the  heating  have  some- 
thing to  do  with  it  ?    A.    Not  in  a  bar  of  that  size." 

Job,  an  expert  witness,  of  forty  years'  experience,  called 
by  appellant,  testified : 

**Q.  .In  your  experience,  or  from  your  experience,  are 
you  able  to  state  what  number  of  causes  might  give  rise  to 
such  deflection?  A.  Oh,  yes,  there  are  a  great  many 
causes;  one  of  the  common  causes  is  the  liability  of  a  sliver 
from  the  end  breaking  oflf.  All  ends  of  rails  work  down  in 
that  way,  and  unless  the  ends  are  cut  square  off,  these  ends 
will  become  ragged  and  a  small  sliver  is  liable  to  get  under 
the  guide  or  guide  plate,  and  immediately  that  occurs  it 
throws  the  steel  over,  either  up  or  sideways  and  in  different 
directions.  Where  these  slivers  get  under  the  guide,  that 
is  a  very  common  occurrence. 

"  Q.  Are  there  other  causes  ?  A.  Yes,  there  are  other 
causes. 

"  Q.    A  multitude  of  them  ?    A.    A  great  many  causes. 

^^Q.  Kow,  is  it  not  a  fact  that  there  is  a  multitude  of 
other  causes,  taken  in  the  course  of  time,  which  contribute 
to  affecting  the  deflections  more  frequently  than  the  con- 
dition of  the  heating  contributes  to  the  deflection?  A. 
Yes,  sir. 

"  Q.  And  if  it  were  true  that  a  piece  of  steel  had  passed 
back  and  forth  several  times  in  the  process  of  its  reduction 
through  the  machine  and  it  never  deflected  or  curled  or 
crooked  until  it  was  put  to  this  last  pass,  would  that  indicate 
to  your  mind  that  it  was  deflected  probably  from  some 
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other  cause  than  the  heating?  A.  Yes;  it  would  not  be 
possible  from  the  heating;  that  shows  itself  in  the  early 
reduction." 

Druragoole,  the  heater,  with  whom  appellee's  intestate 
was  working  as  a  helper  when  injured,  testified  that  each 
piece  of  rail  is  put  through  the  rolls  several  times  in  process 
of  reduction,  and  that,  although  not  sure,  he  thought  the 
bar  was  going  through  the  fourth  time  when  the  accident 
occurred.    He  testified  further: 

"  Q.  If  a  deflection  occurs  by  reason  of  improper  heat- 
ing, in  which  one  of  these  passes  will  it  manifest  itself,  if 
you  know?  A.  Well,  the  first;  the  first  generally;  if 
there  is  any  flaw  in  the  heat,  the  first  pass  will  show  it." 

Brooke,  one  of  the  workers  on  the  rolls,  called  by  appel- 
lant, testified  that  when  the  accident  occurred  the  rail  was 
upon  "about  the  fourth  pass  through  the  rolls,"  and 
further: 

"  Q.  Now,  supposing  that  the  divergence  in  a  bar  pass- 
ing through  is  aue  to  heat,  in  which  course — that  is,  we 
will  say  the  bar  is  improperly  heated — in  which  of  the 
courses*^  through,  going  back  and  forth,  the  earlier  or  the 
later  ones,  will  the  defect  manifest  itself,  if  you  know  ?  A. 
Only  with  the  first  pass." 

He  also  testified  that  there  were  a  number  of  causes 
which  might  result  in  the  deflection  of  the  rail. 

The  only  evidence  upon  which  a  finding  could  be  based 
that  it  was  unevenness  of  temperature  which  caused  the 
deflection,  is  to  be  found  in  the  testimony  of  Ladona  and 
Zone,  who  were  employed  in  the  same  worfc  with  the 
deceased.  Each  of  them  testified  that  the  rail  was  ''  a  little 
cold  "  and  "  rather  cold." 

It  is  difilcult  to  perceive  from  the  evidence  what  means 
of  knowledge  Ladona  possessed  as  to  the  temperature  of 
this  piece  of  steel  when  it  came  from  the  rolls.  It  does  not 
appear  that  he  saw  it  or  had  any  occasion  or  opportunity  to 
judge  of  its  temperature  at  any  time  after  it  came  from  the 
furnace. 

Zone  gave  no  testimony  which  would  warrant  a  belief 
that  he  was  informed  as  to  conditions  which  caused  the  rail 
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to  curl  upward.  His  statement  that  it  was  "  rather  cold  " 
is  given  without  ground  or  reason  therefor.  At  the  time  of 
the  accident  he  was  about  seventeen  vearsof  affe.  Neither 
Ladona  nor  Zone  could  be  regarded  as  an  expert. 

In  this  condition  of  the  evidence,  we  think  that  a  findinor 
by  the  jury  to  the  effect  that  the  deflection  of  the  rail  was 
caused  by  an  unevenness  of  its  temperature  as  alleged  in  the 
declaration,  is  clearly  against  the  weight  of  the  evidence. 

But  the  decision  of  the  second  question,  viz.,  whether  the 
occurrence  which  resulted  in  the  death  of  the  intestate  was 
an  ordinary  hazard  incident  to  the  employment,  is  determi- 
native of  the  cause.  Upon  this  question  there  is  no  conflict 
in  the  evidence.  All  witnesses  agree  that  it  was  a  matter 
of  common  occurrence  for  rails  to  thus  deviate  from  a 
straight  course  in  coming  from  the  rolls. 

Ladona  testified  that  the  rails  "  some  days  went  up,  but 
that  is  a  few  days;  a  few  days  they  went  up,  they  went 
wrong,  and  the  other  days  they  always  went  their  own  way 
straight." 

"  Q.  Tou  say  some  days  those  rails  came  out  of  the  rolls 
straight  and  fell  down  on  the  floor,  and  sometimes  came 
out  every  which  way  ?    A.     Yes,  sir. 

"  Q.  bid  it  do  that  lots  of  times  ?  A.  It  didn't  always 
do  that. 

"Q.  But  you  saw  them  do  that  lots  of  times!  A. 
Yes,  sir,  it  did  it  many  times,  but  not  every  day." 

Zone  was  not  questioned  in  this  behalf. 
Clark,  the  expert  called  by  appellee,  testified : 

"  Q.  In  the  best  regulated  machine  shops,  that  fact  is 
not  always  obviated?    A.     Oh  no,  that  will  occur." 

Mathias  testified : 

"  Q.  Presuming  that  the  rolls  are  in  reasonably  good 
condition  and  everything  is  reasonably  well  managed,  as  in 
the  most  modern  and  best  conducted  concerns  of  that  kind, 
is  or  is  not  that  still  a  common  occurrence  ?    A.    Yes,  sir. 

**  Q.  Can  you  state  from  your  own  knowledge  and  expe- 
rience, whether  or  not  these  divergencies  of  the  outcomin<y 
bars,  from  rolls  such  as  the  ones  in  question  that  we  have  re- 
ferred to,  is  one  of  the  common  facts  incidental  to  the  oper- 
ation of  such  rolling  machines  on  such  steel  bars?  A. 
most  assuredly. 
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"Q.  I  will  ask  you  this  question,  Mr.  Mathias :  is  it  rea- 
sonably possible  to  eradicate  from  these  machines  all  the 
conditfons  that  will  cause  such  deflections  as  you  have 
described  and  testified  about  in  your  earlier  answers?  A. 
No,  sir." 

Job  testified  that  it  was  a  "  very  common  occurrence  in 
rolling  steel;"  that  it  might  not  occur  for  days;  that  it 
"  might  occur  three  or  four  times  in  a  half  hour;  "  that  it 
would  depend  upon  the  character  of  the  material;  etc. 

Drumgoole  testified : 

"  Q.  When  these  steel  rails  that  are  reduced  leave  the 
rolls,  what  course  do  they  usually  take — what  direction  ?  A. 
Well,  they  vary;  sometimes  they  will  go  one  way,  and 
sometimes  the  other;  that  is  the  way  it  is — ^you  can  not  tell 
exactly  what  way  they  will  go. 

"  Q.  Is  it  a  niatter  of  frequent  occurrence  for  the  rails 
to  turn  up  as  they  leave  the  rolls?    A.     Yes,  sir. 

"  Q.  How  frequent  ?  A.  You  can  not  tell  when  it  will; 
sometimes  they  turn  up  and  sometimes  they  turn  down, 
and  sometimes  thev  ffo  on  one  side  or  the  other.  The  least 
little  bit  of  a  scale  in  the  rolls  will  give  them  a  twist  to  one 
side  or  the  other. 

"  Q.  And  how  much  do  they  turn  ?  A.  One  piece 
might  come  out  straight,  and  the  next  piece  will  be  one-sided, 
and  the  next  piece  might  turn  up. 

'*Q.  Curl  clear  up?  A.  Yes,  sir;  you  can't  tell  any- 
thing about  it." 

Brooke  testified  that  such  divergence  of  the  rails  was  of 
common  occurrence,  and  further: 

"  Q.  State  whether  or  not  you  know  of  any  practicable 
way  that  will  prevent  this  divergence  and  make  them  all 
go  in  a  straight  line  ?    A.     I  do  not." 

There  is  no  evidence  whatever  to  warrant  a  finding  that 
the  task  of  inspecting  the  rails  as  to  temperature  devolved 
uix)n  any  one  other  than  Drumgoole  and  Brooke,  each  of 
whom  worked  with  the  deceased  and  neither  of  whom  sus- 
tained any  relation  of  vice-principal  or  foreman;  nor  is  there 
any  evidence  of  a  lack  of  capacity  on  the  part  of  either  of 
them,  or  a  lack  of  proper  inspection  at  the  time  in  question. 

This  evidence  as  to  the  nature  of  the  accident  which  caused 
the  injury  is  not  contradicted.     It  is  undisputed  that  the 
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deflection  of  a  rail,  which,  it  is  charged,  was  the  proximate 
cause  of  the  death  of  the  intestate,  was  a  matter  of  \ery 
frequent  occurrence  in  like  Avork. 

The  doctrine  contended  for  by  counsel  for  appellant,  viz., 
that  an  employe  does  not  assume  all  the  risks  incident  to 
his  employment,  but  only  such  as  are  usual,  ordinary  and 
remain  so  incident  after  the  master  has  taken  reasonable 
care  to  prevent  or  remove  them,  or,  if  extraordinary,  such 
as  are  so  obvious  and  expose  him  to  danger  so  imminent 
that  an  ordinarily  prudent  and  careful  man  would  antici- 
pate injury  as  so  probable  that  in  view  of  it  he  would  not 
enter  upon  or  remain  in  the  employment,  is  undoubtedly 
the  law^.  But  what  of  its  application  here  ?  Here  it  appears 
not  only  that  the  deflection  of  the  rails,  in  their  exit  from 
the  rolls,  sometimes  resulting  from  unevenness  of  tempera- 
ture and  sometimes  from  other  causes,  was  an  incident  of 
very  frequent  occurrence  in  the  work,  but  it  appears  as  well, 
and  without  contradiction,  that  the  hazard  of  such  occur- 
rences can  not  be  avoided  by  the  exercise  of  ordinary  and 
reasonable  caution. 

The  line  of  decisions  cited  by  counsel  to  sustain  the  prop- 
osition that  the  doctrine  of  assumed  hazard  should  not  bo 
made  a  cloak  to  shield  the  employer  from  consequences  of 
his  own  negligence  can  not  govern  here,  because  they  do 
not  apply  to  the  facts  here  established. 

Nor  can  any  question  arise  here  as  to  the  application  of 
the  rule  that  the  servant  does  not  necessarily  assume  the 
hazard  resulting  from  defects  of  which  he  knows,  unless  he 
also  knows,  or  should  know,  the  danger  involved  in  such 
defects.  The  difficulty  of  applying  either  of  these  rules 
arises  from  the  fact  that  the  evidence  here  shows  no  negli- 
gence ;  i.  e,^  that  it  appears,  without  contradiction,  that  the 
incident  from  which  the  peril  arose  Avas  one  which  was  not 
avoided  by  such  care  as  is  exercised  by  those  who  prudently 
conduct  like  works  in  the  most  modern  and  best  regulated 
machine  shops.  In  other  words,  it  was  a  peril  incident  to 
the  work  and  not  avoidable  by  the  exercise  of  such  ordi- 
nary and  reasonable  care  as  the  law  requires  of  the  em- 
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plover.  It  did  not  arise  from  any  lack  in  the  discharge  by 
the  master  of  his  personal  duty.  Nor  was  it  proper  that  the 
jury  should  have  been  permitted  to  determine  otherwise. 
Ordinarily  the  question  of  whether  a  particular  hazard  is  or 
is  not  an  assumed  risk  is  a  question  for  the  jury;  but  not  if 
the  evidence  is  undisputed  that  it  was,  and  if  there  be  no 
evidence  whatever  to  warrant  a  jury  in  finding  that  it  was 
not. 

When  the  facts  are  conceded,  or  where  there  is  no  dis- 
pute whatever  as  to  the  facts,  and  they  show  beyond  ques- 
tion that  the  hazard  was  ordinarily  incident  to  the  employ- 
ment and  not  in  any  way  imputable  to  lack  of  ordinary 
care  on  the  part  of  the  employer,  then  the  question  may 
become  one  of  law.  Wabash  Ry.  Co.  v.  Brown,  162  111. 
484;  C.  &  E.  I.  R.  R.  Co.  v.  DriscoU,  176  111.  330. 

Reasonable  minds  could  not  differ,  but  must  agree  in  con- 
cluding that  the  risk  here  was  incident  to  the  employment, 
and  not  to  be  imputed  to  any  fault  of  the  appellant.  Hence 
a  verdict  should  have  been  directed  for  the  defendant, 
appellant  here. 

The  judgment  is  reversed. 


William  A.  Weiboldt  v.  The  Standard  Fashion  Go. 

1.  PRAcncB— W7i«re  Propositions  of  Law  are  Presented  Too  Late, — 
Propositions  of  law  presented  after  the  issues  are  determined  and  judg- 
ment rendered  are  too  late  and  can  not  be  considered. 

2.  Sajce— TT/icrc  Propositums  WUl  Not  be  22crieM?ccl.— Propositions 
of  law  win  not  be  reviewed  for  error  by  an  Appellate  Court  when  the 
holding  or  refusal  of  them  could  in  no  way  have  guided  the  trial  court 
in  reaching  its  conclusion,  as,  when  they  are  submitted  after  the  finding 
and  judgment. 

3.  CONTBACTS— TTifecrf  is  a  Sufficient  Consideration.— Grsniing  to  a 
penoa  the  exclusive  right  to  sell  goods  within  certain  limitations,  is  of 
itself  aaSBdeat  as  a  consideration  for  a  contract  to  purchase  such  goods. 

4.  Same — What  is  Not  in  Restraint  of  Trade, — A  contract  whereby 
an  agency  is  created  to  sell  specific  articles  made  by  a  party,  and  none 
othersi  and  to  sell  at  a  fixed  price,  is  not  in  restraint  of  trade. 
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Assumpsit,  on  a  written  contract.  Trial  in  the  County  Court  of  Cook 
County;  the  Hon.  C.  W.  Raymond,  Judge,  presiding.  Verdict  and  judg- 
ment for  plaintiff.  Appeal  by  defendant.  Regard  in  this  court  at  tlie 
October  term,  1808.    Affirmed.    Opinion  filed  January  26,  1899. 

On  October  15,  18S9,  a  contract  in  writing  was  entered 
into  between  appellant  and  appellee,  the  substantial  pro- 
visions of  which  are  as  follows:  Appellee  granted  to 
appellant  "  the  exclusive  agency  for  the  sale  of  its  patterns, 
for  937-939  Milwaukee  avenue  in  the  city  of  Chicago,  for 
term  of  five  3'^ears,"  unless  terminated  as  provided.  "  Terri- 
tory :  bounded  east  by  Chicago  River,  south  by  Augusta 
street  (657),  north  by  Armitage  avenue  (1605),  west  by  city 
limits,  whenever  Valkenaar  &  Jacobs  terminate  their  agency 
a't  present  location."  Appellant  agreed  to  purchase  of  ap- 
pellee "  Gazettes  published  by  said  first  party  to  amount  of 
$150  per  annum,  at  rate  of  six  dollars  per  thousand  single 
issues,  and  ten  dollars  per  thousand  double  issues.  To  pay 
transportation  on  all  goods,  publications  and  patterns  from 
Chicago.  To  keep  on  hand,  for  sale  at  retail  only,  during 
the  above  mentioned  term,  and  until  this  contract  is  termi- 
nated as  herein  providod,  six  hundred  dollars  value  in  pat- 
terns at  wholesale  rates;  to  order  a  supply  of  new  patterns, 
issued  monthly.  To  pay  one  dollar  at  time  of  signing  to 
bind  this  contract.  To  pay  for  all  subsequent  purchases  on 
or  before  the  fifteenth  day  of  the  month  succeeding  the 
date  of  shipment."  Appellant  also  agreed  ''  Not  to  assign 
this  agency  or  the  rights  thereunder,  nor  transfer  the  same 
from  the  present  location,  937-939  Milwaukee  avenue,  with- 
out the  written  consent  of  said  first  party.  Not  to  sell  nor 
deal  in,  directly  nor  indirectly,  other  patterns  than  those 
manufactured  by  said  first  party,  nor  allow  such  patterns 
to  be  sold  or  dealt  in  upon  his  premises.  Not  to  purchase 
or  receive  '  Standard '  patterns,  except  from  said  first  party, 
direct,  or  the  general  agency  of  said  first  party,  at  Chicago; 
nor  to  sell  patterns  at  prices  other  than  those  printed  upon 
the  labels.  To  permit  said  party  of  the  first  part  or  its 
rei)resentative,  to  take  account  of  stock  whenever  it  desires 
to  do  so.    In  case  of  failure  to  perform  any  of  the  clauses 
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in  this  agreement,  to  forfeit  all  rights  under  this  contract, 
and  all  rights  to  exchange  or  return  stock,  and  in  such 
event  said  first  party  may,  at  its  option,  elect  to  cancel  this 
agency,  and  establish  another  agency,  provided  two  weeks' 
notice  in  writing  has  firsc  been  given  to  said  second  party 
by  said  first  party,  and  said  second  party  does  not  within 
such  time  perform  all  the  terms  of  this  agreement,''  etc. 

Upon  the  14th  of  November,  1889,  appellant  sent  the  fol- 
lowing letter  to  appellee : 

"Chicago,  11-14,  1889. 
Mr.  F.  Koewing,  President  Standard  Fashion  Co.,  New 
York. 
Dear  Sib  : — I  have,  by  a  profitable  arrangement  with  the 
Butterick  Company,  resumed  their  agency,  and  herewith 
cancel  any  and  all  standing  orders  for  your  patterns  and 
publications.  Respectfully  yours, 

W.  A.  Weiboldt." 

Thereafter  appellant  did  nothing  to  carry  out  the  contract, 
but  refused,  and  for  a  breach  of  the  same  this  suit  was 
brought.  The  issues  were  submitted  to  the  trial  court  with- 
out a  jury,  and  the  trial  resulted  in  finding  and  judgment 
for  appellee. 

H.  W.  Wells  and  C.  C.  Stilwbll,  attorneys  for  appellant. 

Booth  &  Booth,  attorneys  for  appellee;  W.  E.  Hughes, 
of  counseL 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

The  only  question  presented  is  the  sufficiency  of  the  evi- 
dence to  sustain  the  finding  of  the  trial  court.  We  can  not 
pass  upon  the  rulings  of  the  court  in  holding  or  refusing 
to  hold  propositions  of  law  presented,  because  the  proposi- 
tions of  law  were  presented  too  late,  and  after  the  issues 
had  been  determined  and  judgment  rendered. 

Propositions  of  law  will  not  be  reviewed  for  error  by  an 
appellate  court  when  the  holding  or  refusal  of  them  could 
in  no  way  have  guided  the  trial  court  in-  reaching  its  con- 
clusions, as,  when  they  are  submitted  only  after  iinding  and 
judgment.    AUman  v.  Lumsden,  159  111.  219. 
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We  have,  therefore,  only  to  inquire  if  the  evidence  sus- 
tains the  finding  of  the  trial  court. 

Substantially  all  contention  in  this  behalf  by  counsel  for 
appellant  is  directed  to  the  sufficiency  of  the  contract.  It 
is  urged,  first,  that  the  contract  is  without  consideration; 
second,  that  it  lacks  mutuality;  third,  that  the  damages  are 
speculative;  fourth,  that  the  contract  is  void  as  being  in 
restraint  of  trade;  fifth,  that  it  is  void  as  being  in  contra- 
vention of  the  statute  iR  relation  to  trusts  and  combinations; 
sixth,  that  by  its  terms  the  contract  fixes  the  right  to  declare 
the  contract  ended  as  the  only  damages  for  a  breach;  and, 
seventh,  that  the  contract  is  void  as  being  against  publio 
policy. 

We  are  of  opinion  that  no  one  of  these  grounds  of  objec- 
tion can  be  maintained.  As  to  the  first,  it  is  enough  to  say 
that  the  granting  to  appellant  of  the  exclusive  right  to  sell 
the  patterns  of  the  appellee  within  certain  limitations,  is  of 
itself  sufficient  as  a  consideration  for  the  undertaking  by 
appellant.  Burch  v.  Hubbard,  48  111.  164;  Buchanan  v. 
International  Bank,  78  111.  600. 

As  to  the  second  objection,  it  can  not  be  maintained  that 
there  was  lack  of  mutuality  in  the  contract,  for  the  same 
reasons  which  go  to  the  question  of  consideration  apply 
equally  to  the  mutuality  of  obligation.  The  appellee  did 
agree  to  something,  viz.,  to  grant  the  exclusive  right  to  sell 
as  above  noted.  This  was  sufficient  in  this  behalf.  Brown 
V.  Rounsavell,  78  111.  589;  Standard  Fashion  Co.  v.  Ostrom, 
16  K  Y.  Sup.  Ct.,  A  pp.  Div.  220. 

It  is  complained  under  the  third  heading  that  the  dam- 
ages are  speculative.  Upon  careful  examination  of  all  the 
evidence,  we  are  not  disposed  to  disturb  the  finding  of  the 
trial  judge  as  to  the  damages.  There  was  evidence  from 
which  he  could  arrive  at  some  of  the  pecuniar}^  loss  to 
appellee  by  reason  of  the  breach  of  the  contract.  We  can 
not  say  that  his  conclusion  was  unwarranted. 

The  fourth  contention,  viz.,  that  the  contract  is  in  re- 
straint of  trade,  because  by  its  terms  appellant  agreed  to  sell 
no  other  patterns  than  those  of  appellee,  and  not  to  sell 
their  patterns  except  at  a  price  fixed,  is  not  tenable  as 
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applied  to  a  contract  whereby  an  agency  is.  created  to  sell 
specific  articles  made  by  appellee,  like  the  patterns  here. 
Brown  v.  Eounsavell,  supra. 

The  same  reasoning  applies  equally  to  the  application  of 
the  statute  relating  to  trusts  and  combinations.  By  its 
terms,  the  limitations  put  upon  an  agent  in  the  sale  of  his 
principal's  (the  manufacturer's)  goods,  are  not  affected. 

Under  the  sixth  heading,  it  is  urged  that  the  terms  of 
the  contract  which  provide  that  in  the  event  of  a  breach  by 
appellant,  appellee  may  declare  it  canceled,  operate  to 
determine  the  damages  and  the  only  damages  which  can  be 
recovered  for  such  breach.  The  argument  is  without  merit. 
The  contract,  while  it  provides  that  appellee  may,  in  cer- 
tain events,  terminate  the  agency  and  engage  another  agent, 
does  not  purport  to  declare  Avhat  shall  be  liquidated  dam- 
ages for  a  failure  of  appellant  to  carry  out  its  terras. 

The  last  of  these  grounds  of  objection  is  that  the  contract 
is  void  because  by  one  of  its  provisions  appellee  undertakes 
to  save  appellant  harmless  from  any  damages  which  may 
result  from  a  breach  of  another  and  different  contract, 
theretofore  made  with  another  company.  This  ground  of 
objection  was  not  presented  to  the  consideration  of  the 
court  below,  which  would  be  a  sufficient  reason  for  refusing 
to  consider  it  here.  But  the  validitv  of  the  contract  with 
the  Butterick  Company  is  not  here  involved,  nor  could  it  be 
determined  from  the  evidence;  nor  is  any  enforcement 
sought  or  had  of  the  provisions  of  this  contract  to  indem- 
nify the  appellant  for  an}^  loss  consequent  to  a  disregard  of 
the  terms  of  the  Butterick  contract. 

The  judgment  is  affirmed. 


Chicago  City  By.  Co.  v.  Sophia  Anderson. 

1.  Personal  Injuries— CTnarowiaWc  ^ccidenf.— The  question  as  to 
whether  an  injury  was  the  result  of  an  unavoidable  accident,  occasioned 
by  an  outside  force  for  which  the  defendant  was  in  no  manner  respon- 
sible, is  a  question  of  fact  for  the  jury. 


80 

71 

82 

207 

82 

2») 

80 

71 

81828298 

72  Appellate  Courts  op  Illinois. 

Vol.  80.]  Chicago  City  Ry.  Co.  v.  Anderson. 

2.  Savl^— Compensation  for  Inability  to  Work  at  One^a  Ordinary 
Employment— Allegation  and  Proofs,— In  order  to  recover  compensa- 
tion in  a  personal  injury  case  for  inability  to  work  at  the  plaintiffs  ordi- 
nary employment,  all  that  is  necessary  is  a  general  averment  of  such 
inability,  caused  by  the  injury,  and  consequent  loss  and  damage,  and 
proof  of  such  employment,  and  his  ordinary  wages  or  earnings,  is  ad mis- 
fiible  under  such  general  averment. 

8.  Saice — Loss  of  Profits,  etc.— Allegations  and  Proofs.— When  it 
is  sought  to  recover  for  loss  of  profits  or  earnings  that  depend  upon  tlie 
performance  of  a  special  contract  these  special  and  particular  damages, 
and  the  facts  on  which  they  are  based,  must  be  averred  in  the  declara- 
tion. 

4.  Daxaqes— Mental  Pain  and  Suffering,  When  Too  Bemote.—The 
mental  pain  that  comes  from  the  contemplation  of  a  maimed  body  and 
the  humiliation  of  going  through  life  in  a  crippled  condition,  is  too 
remote  to  be  considered  an  element  of  damage. 

5.  Saxr— Mental  Pain  and  Suffering,  When  an  Element  of  Dam^ 
age,— The  mental  pain  that  may  be  considered  and  allowed  for,  in  cases 
of  personal  injuries,  is  Huch  as  is  the  direct  result  of  the  physical  pain 
suffered.  Mental  pain  is  always  an  attendant  upon  severe  physical 
pain— such  is  the  relation  of  mind  and  body— and  the  mental  pain  that 
is  the  direct  and  necessary  result  of  the  physical  pain,  but  not  others 
wise,  is  a  proper  element  of  damages  in  personal  injury  cases. 

6.  Excessive  Damages— ir/Mj?i  $7,000  is.— A  judgment  of  17,000,  in 
favor  of  a  woman  fifty-nine  years  old,  who  worked  about  half  of  the 
time  nursing,  at  wages  of  from  $12  to  $15  per  week,  and  the  rest  of  the 
time  in  taking  care  of  her  home,  her  youngest  child  being  seventeen 
and  her  eldest  thirty-six  years  of  age— her  injuries,  except  temporarily, 
being  wholly  of  the  subjective  sort — is  so  excessive  as  to  require  a 
reversal  upon  that  gix)und  alone. 

Trespass  on  the  Case,  for  personal  injuf lea.  Trial  in  the  Superior 
Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Ver- 
dict and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  the 
Branch  Appellate  Court  at  the  Mai'ch  term,  1898.  Reversed  and  re- 
manded, unless  a  remittitur  is  entered,  etc.  Opinion  filed  January  24, 
1899. 

William  J.  Htnes  and  Marcus  Kavanagh,  attorneys  fop 
appellant. 

William  C.  Sohaefer,  George  W.  Plummer  and  Whar- 
ton Plummer,  attorneys  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  appellee  was  riding  as  a  passenger  and  sat  in  the 

front  end  or  northeast  corner  of  one  of  appellant's  electric 
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cars.  When  the  car  was  attempting  to  pass  a  wagon  loaded 
with  lumber,  going  in  the  same  direction,  the  lumber  pro- 
jecting some  feet — six  or  seven  feet,  as  testified  by  one  wit- 
ness— behind  the  end  of  the  wagon,  it  ran  into  the  lumber, 
some  pieces  of  which  broke  through  and  into  the  car  and 
hit  appellee  in  the  back  and  caused  the  injuries  for  which 
she  sued  and  recovered. 

It  would  be  useless  to  review  the  testimon  v  in  detail.  There 
is  no  question  made  that  appellee  was  not  in  the  exercise  of 
all  due  and  proper  care  for  her  own  safety. 

Whether  the  car  was  negligently  operated  by  appellant's 
servants,  as  claimed  by  the  appellee,  or  whether  the  collis- 
ion was  a  mere  unavoidable  accident,  occasioned  by  a  sudden 
shifting  of  the  wagon  and  load,  from  a  safe  position  to  be 
passed  by  the  car,  into  the  way  of  the  car,  so  suddenly  and 
unexpectedly  as  to  make  of  the  collision  an  unforeseen  and 
unavoidable  accident,  occasioned  by  an  outside  force  beyond 
the  control  and  avoidance  of  the  appellant,  and  for  which  it 
was  in  no  manner  negligent  or  responsible,  were  matters 
which  were  fully  placed  before  the  jury  by  the  evidence, 
and  we  regard  their  conclusion  as  clearly  justifiable,  if  not 
absolutely  right. 

Appellant  argues  that  the  allegation  of  the  declaration, 
that  because  of  the  injuries  received,  appellee  *'  was  and  is 
hindered  and  prevented  from  transacting  and  attending  to 
her  business  and  affairs,^'  is  insufficient  to  admit  evidence 
of  appellee's  frequent  employment  as  nurse  to  women  in 
confinement,  and  her  earnings  in  such  capacity. 

The  rule  in  this  State  is  "  that  in  order  to  recover  com- 
pensation for  inability  to  work  at  the  plaintiff's  ordinary 
and  usual  employment  or  business,  all  that  is  necessary  in 
the  declaration  is  the  general  averment  of  such  inability, 
caused  by  the  injury,  and  consequent  loss  and  damage,  and 
that  proof  of  his  particular  employment  or  business  and  of 
his  ordinary  wages  or  earnings  therein  is  admissible  in  evi- 
dence under  such  general  averment;  but  that  when  it  is 
sought  to  recover  for  loss  of  profits  or  earnings  that  depend 
upon  the  performance  of  a  special  contract  or  engagement^ 
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then  these  special  and  particular  damages,  and  the  facts  on 
which  they  are  based,  must  be  set  out  in  the  declaration." 
C.  &  E.  R.  R.  Co.  V.  Meech,  163  111.  305. 

The  allegation  was  sufficient  and  the  evidence  properly 
admitted. 

Objection  is  made  to  appellee's  instruction  numbered  14, 
because  thereby  the  jury  were  told  that  in  estimating  her 
damages  they  might,  in  connection  with  her  personal  inju- 
ries, take  into  consideration  her  pain  and  suffering,  if  any  are 
proven,  undergone  by  her  in  consequence  of  her  injuries,  if 
any  are  proved.  And  the  criticism  indulged  in  is  that  thereby 
the  jury  were  permitted  to  allow  damages  for  any  mental 
pain  and  suffering  suffered  by  her.  The  mental  pain  that 
comes  from  the  contemplation  of  a  maimed  body,  and  the 
humiliation  of  going  through  life  in  a  crippled  condition,  is 
too  remote  to  be  considered  an  element  of  damage.  The 
mental  pain  that  may  be  considered  and  allowed  for,  in  this 
class  of  cases,  is  such  as  is  the  direct  result  or  concomitant 
of  the  physical  pain  suffered.  Mental  pain  is  always  an 
attendant  upon  severe  physical  pain — such  is  the  relation  of 
mind  and  body — and  the  mental  pain  that  is  the  direct  and 
necessary  result  of  the  physical  pain,  but  not  otherwise,  is 
a  proper  element  of  damages  in  personal  injury  cases.  C. 
C.  Ry.  Co.  V.  Canevin,  72  111.  App.  81. 

The  instruction  violated  no  rule  of  law  regarding  the  ele- 
ment of  pain,  either  mental  or  physical,  suffered  by  an 
injured  person. 

We  feel  justified  in  omitting  to  discuss  the  numerous 
errors  claimed  concerning  other  instructions  that  were  given 
and  refused,  upon  the  ground  that  they  present  no  new  or 
interesting  questions,  and,  as  we  consider,  were  properly 
acted  upon  by  the  trial  judge. 

The  appellee  recovered  a  verdict  and  judgment  for  $7,000. 
This,  we  believe,  was  so  excessive  as  to  require  a  reversal 
upon  that  ground  alone,  unless  a  remittitur  be  entered. 

The  appellee  was  fifty-nine  years  old.  She  worked  about 
half  of  the  time  in  nursino:,  at  wages  of  from  $12  to  $15 
per  week,  and  the  rest  of   the  time  her  work  was  that  of 
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taking  care  of  her  own  home,  her  youngest  child  being 
seventeen  and  her  eldest  thirty -six  years  of  age.  Her  inju- 
ries, except  temporarilj'^,  were  wholly  of  the  subjective  sort, 
and  though  we  were  to  accept  as  true  her  present  partial 
incapacity  in  consequence  of  them,  still,  measured  by  the 
only  standard  we  are  permitted  to  employ,  that  of  compen- 
sation, she  ought  not  to  have  recovered  more  than  one-half 
the  amount  of  the  verdict  that  was  returned. 

If  appellee  will  file  in  this  court,  within  ten  days,  a  remit- 
titur of  one-half  the  recovery  below,  the  judgment  will  be 
affirmed  for  the  balance,  at  her  costs,  otherwise  it  will  be 
reversed  and  the  cause  remanded. 


Charles  W.  Lasher  t.  Samuel  K.  Colton^  Adm'r. 

1.  WiTKESSBa—Unimpeached  Credibility ^  etc—It  is  not  trae,  as  a 
matter  of  law,  that  unimpeached  witnesses  are  of  equal  credibility. 
Such  credibility  is  always  a  question  of  fact 

2.  Instructions— W/i6n  to  he  Accurate,— When  the  question  at  issue 
is  one  of  fact,  and  close,  upon  the  evidence,  the  jury  should  be  instructed 
with  care  upon  the  law  applicable  to  the  proofs. 

Assumpsit,  for  services  of  an  architect.  Trial  in  the  Circuit  Court 
of  Cook  County;  the  Hon.  Charles  G.  Nbelt,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in 
this  court  at  the  March  term,  1898.  Reversed  and  remanded.  Opinion 
filed  January  24,  1899. 

William  K.  Everett,  attorney  for  appellant* 
Wilson  &  Zook,  attorneys  for  appellee. 

Mb.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  appeal  is  from  the  judgment  rendered  in  a  suit 
begun  below  by  appellee's  intestate,  A.  M.  F.  Colton,  to 
recover  for  services  claimed  to  have  been  rendered  by  him 
as  an  architect  for  appellant. 

The  appearance  of  appellee  was  entered  in  this  court,  but 
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no  briefs  have  been  filed  upon  his  behalf,  and  it  has  devolved 
upon  us,  without  assistance  from  him,  to  determine  whether 
or  not  his  judgment  may  stand. 

The  defense  to  the  action  at  the  trial  was  two-fold,  a 
special  contract,  and  a  partnership  between  the  original 
plaintiff  and  his  son,  the  aj)pellee,  in  his  individual  capacity, 
and  there  was  evidence  tending  to  sustain  each  defense ; 
and  we  may  add  that,  especially  as  to  the  latter,  the  ques- 
tion of  fact,  under  the  evidence,  was  a  very  close  one.  The 
jury  should,  therefore,  have  been  instructed  with  care,  if  at 
all,  upon  the  law  applicable  to  the  evidence. 

The  first  and  second  instructions  given  on  behalf  of 
appellee  were  as  follows : 

*'  1.  If  the  jury  believe  from  the  evidence  in  this  case 
that  A.  M.  F.  Coiton  performed  the  services  as  architect 
and  superintendent  for  defendant,  and  claimed  on  behalf  of 
the  estate,  then  the  jury  must  find  for  the  plaintiff  and 
assess  his  damages  at  such  sum  as  the  evidence  shows  the 
services  were  reasonably  worth  at  that  time  less  the  sum  of 
S^>50,  admitted  to  have  been  paid  on  account;  unless  the 
jury  further  believe  from  the  evidence  that  a  definite  agree- 
ment was  made  between  said  A.  M.  F.  Colton  and  the  defend- 
ant Lasher,  as  to  Colton's  compensation  for  his  services  as 
such  architect  and  su])erintendent;  and  the  court  instructs  the 
jury  that  the  burden  of  proving  such  agreement  for  a  definite 
compensation  is  on  the  defendant,  and  he  must  show  it  by 
a  preponderance  of  the  evidence." 

**  2.  The  jury  are  instructed  that  under  the  written  con- 
tracts, and  other  evidence  offered  in  this  case,  A.  M.  F.  Col- 
ton could  not,  nor  can  hie  estate  now,  be  held  responsible  for 
any  imperfections  found  in  the  materials  furnished  or  work 
performed  under  any  such  contracts,  unless  such  imperfec- 
tions were  fraudulently  accepted  by  said  Colton;  and  the 
jury  are  instructed  that  no  such  fraud  was  shown  by  the 
evidence  in  this  case." 

The  insistence  of  appellant,  from  the  beginning  of  the 
suit,  was  that  the  work  was  done  by  the  partnership,  A.  M. 
F.  Colton  &  Son,  and  not  by  A.  M.  F.  Colton,  and  as  alre^vdy 
said,  the  evidence  in  that  regard  was  conflicting  and  very 
close.  It  was,  therefore,  harmful  error  to  ignore  the 
question  of  whether  the  work  was  done  by  the  partnership. 
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And  it  was  particularly  calculated  to  impress  the  jury  that 
the  court  did  not  regard  the  question  of  partnership  as 
being  involved  in  the  Ciise,  when  we  consider  the  contrary 
rulings  of  the  court  upon  that  question,  because  of  the 
absence  of  a  special  plea  of  non-joinder. 

The  second  instruction,  stating,  in  effect,  it  was  only  in 
cases  of  a  fraudulent  acceptance  of  imperfect  materials  or 
work  that  the  architect  would  bo  responsible,  was  bad. 

A  negligent  disregard  of  an  architect's  duty  in  such 
respects  would  be  as  effectual  a  defense  as  a  fraudulent  one, 
and  it  was  quite  too  severe  an  application  of  the  law  to  say 
that  he  was  responsible  only  for  actual  fraud  committed  by 
him.  And  the  instruction  should  have  stated  the  law 
correctly,  because  of  one  aspect  of  the  defense  that  the 
evidence  tended  to  show,  of  negligence  by  the  architect 
concerning  the  materials  and  work  furnished  and  done  by 
one  contractor,  the  Interior  Building  Company. 

The  instruction,  likewise,  ignored  the  defense,  already 
sufficiently  spoken  of,  concerning  the  non-joinder  in  the  suit 
of  the  "son,"  whom  the  evidence  tended  strongly  to  show 
was  a  partner  with  the  sole  plaintiff,  A.  M.  F.  Colton,  in  the 
work. 

We  do  not  see  that  the  errors  mentioned  were  cured  by 
any  other  instruction;  nor  do  we  regard  the  fact  that  certain 
special  interrogatories  propounded  to  the  jury,  concerning 
matters  omitted  in  the  instructions,  would  in  any  respect 
obviate  the  necessity  of  proper  instructions. 

If  there  be  other  errors  in  the  record  than  we  have  pointed 
out,  they  are  such  as  may  be  readily  seen  from  what  we 
have  said,  and  easily  avoided  upon  another  trial. 

Appellant  submits  the  question  if  there  was  not  error  in 
the  refusal  of  one  of  his  requested  instructions,  and  we  will 
take  tim«  to  explain  that  there  was  not.  The  refused 
instruction  was  as  follows  : 

"  The  court  instructs  the  jury  that  the  burden  of  proof 
in  this  case  is  upon  the  plaintiff,  and  any  matter  asserted  by 
one  party  and  denied  by  the  other  can  only  be  proved  in 
law  by  preponderance  of  the  evidence,  and"  in  this  case,  if 
the  jury  find  from  the  evidence  that  the  plaintiff  has  proved 
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the  alleged  contract  by  only  one  of  the  witnesses,  and  that 
the  contract  has  been  denied  by  one  witness  of  equal  credi- 
bility and  means  of  knowledge,  then,  as  a  matter  of  law, 
such  contract  has  not  been  proved,  unless  in  the  minds  of 
the  jury  there  have  been  facts  or  circumstances  proved 
corroborating  the  plaintiff's  witnesses  sufficient  to  out- 
weigh the  testimon}'  on  the  part  of  the  defendant." 

The  legal  principle  asserted  in  the  foregoing,  that  unim- 
peached  witnesses  are  of  equal  credibility,  and  when  equally 
opposed  to  one  another  the  affirmative  side  of  the  case  must 
fail,  would  be  correct,  if  McFarland  v.  The  People,  72  111. 
308,  where  it  was  upheld,  had  not  been  overruled.  After 
that  decision,  a  former  judge  of  this  court — Mr.  Justice 
Waterman — when  sitting  in  the  Criminal  Court,  declined  to 
follow  it.  Thereupon  the  question  arose  once  more  in  the 
Supreme  Court  (Johnson  v.  The  People,  140  111.  350), 
where  Mr.  Justice  Schofield,  who  wrote  the  opinion  in  the 
McFarland  case,  again  wrote  upon  the  question,  and.  with 
the  frankness  and  fairness  characteristic  of  a  great  mind, 
condemned  his  earlier  opinion,  and  the  court  overruled  the 
McFarland  case.  Subsequently,  this  court,  in  Hanke  v. 
Cobiskey,  57  111.  App.  267,  following  the  Johnson  case,  held, 
'4t  is  not  true,  as  a  matter  of  law,  that  unimpeached 
witnesses  are  of  equal  credibility,  but  the  credibility  of 
witnesses  is  always  a  question  of  fact." 

We  observe  no  other  matter  needing  mention,  and  there- 
fore, first  regretting  that  the  appellee  did  not  see  fit  to  aid 
us  by  filing  briefs  here,  to  his  possible  advantage,  we  reverse 
the  judgment  and  remand  the  cause  for  the  errors  pointed 
out.    Reversed  and  remanded. 
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Marshall  Field  et  aL  y.  Stuart  W.  French. 

1.  LiMrrxTlONS  —  A«  to  Additional  Counte.— Where  the  original 
counts  of  a  declaration  state  no  cause  of  action,  and  there  is  a  re-state- 
ment by  additional  counts,  such  additional  counts  can  not  stand  as 
against  a  plea  of  the  statute  of  limitations,  in  cases  where  they  are  filed 
after  the  statutory  period  has  expired. 

2.  Nequuence—  Contractor  and  Third  Bar8on9,^A  person  who  pots 
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a  passenger  elevator  in  a  building  occupied  by  a  merchant,  for  the 
accommodation  of  bis  customerR,  owes  a  duty  to  the  merchant,  bo  far 
as  the  construction  of  the  elevator  is  concerned,  but  not  to  the  customers. 

3.  Jddokents—  WTien  Erroneous  cls  to  All  Defendants, — A  judgment 
erroneous  as  to  one  defendant  is  erroneous  as  to  all. 

4.  Personal  Injuries— T/ie  Result  of  Hidden  Defects,  Question  of 
Fact. — Whether  an  injury  is  the  result  of  a  hidden  defect  in  machinery 
of  an  elevator,  and  could  not  have  been  discovered  by  the  exercise  of 
the  highest  degree  of  care,  and  whether  the  operators  of  such  elevator 
did  all  that  human  care,  vigilance  and  foresight  could  reasonably  do, 
under  the  circumstances,  to  guard  against  accidents,  are  questions  of 
fact  for  the  jury. 

5.  Instructions — As  to  Joint  Liability  Where  No  Joint  Action  is 
Shown. — Where  there  is  no  evidence  showing  that  one  of  several  joint 
defendants  is  liable  under  the  declaration,  an  instruction  which  allows 
a  verdict  on  the  theory  of  joint  operation,  is  erroneous. 

6.  Saxr— Shifting  the  Burden  of  Proof— Prima  Facie  Case,— The 
plaintifiTs  right  to  recover  must  be  confined  to  the  grounds  stated  in  his 
declaration,  and  an  instruction  which  requires  him  to  make  out  &  prima 
facie  case  only,  and  then  requires  the  defendant  to  meet  all  possible 
cases  which  lyould  entitle  the  plaintiff  to  recover  whether  he  alleges  or 
proves  them,  is  not  the  law. 

7.  Burden  of  Proof— 27ic  General  Rule,— The  general  rule  is  that 
when  the  plaintiff  makes  affirmative  allegations  of  negligence,  and  the 
defendants  plead  the  general  issue,  the  burden  is  on  the  plaintiff  all 
through  the  case  to  prove  the  specific  negligence  alleged,  by  a  prepon- 
derance of  the  evidence,  and  he  can  not  recover  if  the  defendants' 
evidence  is  such  as  to  evenly  balance  his  own. 

8.  Words  and  Phrases — Prima  Fade  Case  and  Burden  of  Proof, — 
All  that  is  meant  by  the  phrase  ^*the  plaintiff  has  made  a  prima  facie 
case**  is,  that  there  is  a  necessity  of  evidence  to  answer,  or  it  will  pro- 
vail:  but  the  burden  of  maintaining  the  affirmative  of  the  issue  involved 
in  the  action  is  upon  the  party  alleging  the  fact  which  constitutes  the 
issue,  and  this  burden  remains  throughout  the  trial. 

9.  Carriers  of  Passengers— Person*  Operating  Elevators  Are,-' 
Parties  operating  elevators  in  buildings  for  raising  and  lowering  persons 
from  one  floor  to  another  are  carriers  of  passengers,  and  the  same 
rules  applicable  to  other  carriers  of  passengers  are  applicable  to  them. 

10.  Sakr— Degree  of  Care  to  he  Exercised  by, — As  such  common  car- 
riers they  must  exercise  the  highest  degree  of  human  care,  vigilance  and 
foresight  which  is  reasonable  under  the  circumstances  and  in  view  of 
the  character  of  the  mode  of  conveyance  adopted,  reasonably  to  guard 
against  accidents,  etc 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit 
Court  of  Cook  County;  the  Hon.  Abnbr  Smith,  Judge,  presiding.  Ver- 
dict and  judgment  for  plaintiff.    Appeal  by  defendants.    Heard  in  this 
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court  at  the  October  term,  1898.    Reversed  and  remanded.    Mr.  JuBtice 
Sbars  dissenting.    Opinion  filed  January  26,  1899. 

Statement  of  Case. 

Marshall  Field  was  the  owner  of  certain  real  estate  at 
Wabash  avenue  and  Washington  street,  Chicago,  and  a  ten 
story  new  building  thereon,  and  made  a  contract  with  the 
Crane  Elevator  Company  to  construct  therein  thirteen  ele- 
vators for  the  carriage  of  passengers,  and  two  freight  ele- 
vators, which  contract  had  been  substantially  if  not  entirely 
completed,  when  French,  the  appellee,  was  injured  by  the 
falling  of  one  of  the  passenger  elevators,  December  16, 1893. 

Marshall  Field  &  Co.,  as  copartners,  composed  of  all  the 
appellants  except  the  Elevator  Company,  were  lessees  of 
the  building  and  premises,  and  occupied  and  used  the  build- 
ing as  a  retail  dry  goods  store  at  and  before  the  time  of 
appellee's  injury. 

The  original  declaration,  which  was  filed  September  6, 
1894,  is  in  two  counts.  The  first  count  charges,  in  sub- 
stance, that  plaintiff  was  a  customer  at  the  store  of  defend- 
ants other  than  the  Elevator  Company,  and  while  a  passenger 
on  one  of  their  elevators,  operated  by  the  defendants  other 
than  the  Elevator  Company,  and  being  carried  from  one  of 
the  upper  stories  down  to  the  first  floor  of  the  building, 
while  exercising  due  care  for  his  own  safety,  was  injured  by 
the  negligence  of  said  defendants  in  using  and  operating 
said  elevator  and  permitting  the  same  to  be  used  and  oper- 
ated while  it  was  in  an  unsafe  and  unfit  condition  to  be  used 
for  the  purpose  of  carrying  passengers,  and  alleging  that 
the  stand-pii>e  of  the  elevator,  by  means  of  which  the  car 
of  the  elevator  was  raised,  lowered  and  operated,  burst,  and 
by  reason  thereof  the  car  in  which  plaintiff  was  being  car- 
ried dropped  with  great  violence  to  the  bottom  of  the  ele- 
vator shaft. 

The  second  count  alleges,  in  substance,  that  Marshall 
Field  owned  the  building,  and  had  leased  the  same  to 
defendants  other  than  the  Elevator  Cojiipany^  to  carry  on 
their  business  of  a  retail  dry  goods  store,  which  defendants 
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were  in  possession  of  for  said  purpose;  that  Field  bad  prior 
thereto  made  a  contract  with  the  elevator  company  to  build 
and  place  in  the  store  an  elevator  with  car  to  be  used  in 
connection  with  the  building,  to  carry  passengers,  custom- 
ers of  the  store,  from  one  floor  to  another;  that  the  eleva- 
tor company  h^d  completed,  or  partially  completed,  the 
elevator  and  car,  but  it  had  not  been  accepted  by  the 
inspector  of  elevators  connected  with  the  building  depart- 
ment of  the  city  of  Chictigo,  in  pursuance  of  the  laws  and 
ordinances  of  the  city,  nor  by  Field,  and  that  it  was  the 
duty  of  said  defendants,  and  each  of  them,  not  to  use  said 
elevator  or  car  for  carrying  of  passengers,  customers  of  said 
store,  when  passing  from  one  floor  of  said  building  to 
another,  until  said  elevator  or  car  had  been  dulj'-  and  prop- 
erly accepted  by  the  said  building  department  of  the  city 
of  Chicago  and  the  defendant  Marshall  Field;  but  that  on 
thel6thof  December,  1893,  said  defendants,  before  said 
elevator  had  been  duly  and  properly  accepted  as  aforesaid, 
were  using  and  operating  the  same  in  said  building  for  the 
purpose  of  carrying  passengers,  customers  of  said  store,  and 
while  the  plaintiff  was  a  customer  of  said  store  and  without 
any  knowledge  or  notice  of  the  condition  of  said  elevator 
or  of  above  facts,  the  defendants  other  than  the  Crane  Ele- 
vator Company  received  and  took  plaintiff  into  the  car  of 
said  elevator,  to  be  safely  carried  from  the  upper  to  the 
first  floor,  and  while  said  elevator  with  the  plaintiff  was 
so  descending,  by  reason  of  the  carelessness  and  negligence 
with  which  said  elevator  was  built  and  constructed,  and  by 
reason  of  the  carelessness  and  negligence  of  the  defendants 
other  than  the  Crane  Elevator  Company  in  using  and  oper- 
ating said  elevator  car  for  the  purposes  aforesaid,  before 
the  same  had  been  duly  and  properly  accepted  as  aforesaid, 
and  while  the  plaintiff  was  using  due  care,  when  said  eleva- 
tor had  reached  the  point  at  or  above  the  second  floor  of  said 
building,  the  stand-pipe  (by  means  of  which  said  elevator  was 
operated  and  raised  and  lowered)  broke,  and  by  reason 
thereof  said  car  with  the  plaintiff  dropped  to  the  bottom  of 
the  shaft  wherein   said  car   was  operated;  whereby  the 
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plaintiff  was  thrown  down  against  said  car,  the  lower  part  of 
his  right  leg  or  ankle  was  broken,  etc.  No  city  ordinance  is 
set  out  bv  this  count. 

September  14,  1896,  plaintiff,  by  agreement  of  parties, 
filed  three  additional  counts,  the  first  of  which  charges,  in 
substance,  that  defendants  were  in  possession  of  and  oper- 
ating said  elevator,  and  negligence  in  operating  it  when  the 
cylinder  and  cylinder  heads  were  in  an  unsafe  and  dancfer- 
ous  condition;  the  second  of  which  alleges,  in  substance, 
that  defendants  operated  the  elevator,  and  were  negligent 
in  its  operation,  with  the  pipc«,  etc.,  being  untested  and 
being  of  imperfect,  unsound  and  defective  material,  which 
caused  the  elevator  to  suddenly  drop  to  the  basement,  etc.; 
and  the  third  of  which  additional  counts  alleges,  in  sub- 
stance, that  defendants  were  negligent  in  operating  the  ele- 
vator, carrying  passengers  before  it  had  been  properly  tested 
to  ascertain  whether  its  different  parts  and  appliances  were 
properly  constructed,  and  that  the  materials  used  were  safe 
and  proper;  that  the  stand-pipe  burst  and  gave  way,  and 
the  elevator  dropped,  etc.,  whereby,  etc. 

All  the  defendants  pleaded  the  general  issue  to  the  orig- 
inal and  additional  counts,  and  thereafter,  bv  leave  of  the 
court,  the  Elevator  Company  filed  a  plea  of  the  statute  of 
limitations  to  each  of  the  additional  counts.  A  demurrer 
to  this  plea  was  sustained,  and  a  trial  before  the  court  and 
a  jury  resulted  in  a  verdict  of  guiltj^  as  to  all  the  defend- 
ants, and  damages  $10,000.  From  this  verdict  plaintiff 
remitted  $3,000,  the  several  motions  for  new  trial  of  defend- 
ants were  overruled,  and  judgment  entered,  from  which 
this  appeal  is  taken. 

By  inadvertence,  so  appellees'  counsel  state  in  their  brief, 
the  case  was  not  dismissed  as  to  the  first  and  second  counts 
of  the  original  declaration,  though  they  were  practically 
abandoned  at  the  trial,  and  no  claim  was  made  to  recover 
under  them. 

The  evidence  shows  that  plaintiff  went  to  the  store  of 
Field  &  Co.,  to  purchase  Christmas  presents;  that  he  reached 
the  fourth  floor  of  the  building,  and  started  to  return  to  the 
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8econ<i  floor  by  the  elevator,  which  contained  twelve  or  fif- 
teen persons;  that  it  descended,  and  near  the  top  of  the  door 
of  the  second  floor  it  suddenly  fell  to  the  basement  with 
great  force  and  violence,  rebounded  and  then  settled  down 
again;  that  the  force  of  the  fall  caused  a  fracture  of  the 
bones  of  his  leg  near  the  right  ankle  joint,  nearly  what  is 
called  a  Pott's  fracture,  the  bones  being  to  some  extent 
crushed,  and  a  slight  injury  to  his  left  leg  near  the  knee; 
that  the  injury  was  very  painful,  was  somewhat  slow  in 
b^ing,  and  rendered  him  unable  to  attend  to  business  until 
August,  1894. 

The  evidence  also  shows  that  the  contract  under  which 
the  elevator  in  question,  with  others  in  the  same  building, 
was  constructed,  was  made  August  3,  1S92,  and  among 
other  things  that  the  elevators  were  to  be  completed  by 
March  31,  1S93,  and  that  the  specifications  provide  that 
the  elevators  shall  be  high  pressure  (750  pounds)  hydraulic 
passenger  elevators,  with  iron  guideposts,  and  other  details 
of  materials  and  workmanship  not  necessary  to  be  enumer- 
ated; and  also  that  the  Crane  Elevator  Company's  patent 
safety  governor  shall  be  attached  to  the  cage,  and  that  the 
operation  of  the  safety  governor  is  such  that  it  is  impossi- 
ble for  the  car  to  fall  from  any  cause;  also  that  "  every  part 
of  the  elevators  shall  be  erected  in  a  substantial  manner, 
and  are  guaranteed  to  be  free  from  defect  in  material  and 
in  workmanship;"  that  the  elevator  in  question  was  com- 
pleted and  put  into  service,  carrying  passengers  in  August 
or  early  in  September,  1 893,  before  the  accident;  that  from 
the  time  it  was  put  into  service  up  to  the  time  of  the 
injury  to  plaintiff,  the  clear  preponderance  of  the  evidence 
is  that  the  elevator  was  operated  in  connection  with  Field 
&  Co.'s  business  by  the  employes  of  that  firm,  under  its 
supervision  and  direction,  in  the  carrying  of  passengers. 

There  is  no  evidence  from  which  it  could  be  found  that 
the  Crane  Elevator  Company  had  or  exercised  any  control 
in  the  use  or  operation  of  the  elevator  in  question  after  it 
was  put  into  service  in  August  or  Sieptember,  1893.  The 
evidence  shows  that  immediately  after  the  elevator  had 
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fallen,  there  was  a  great  rush  of  water  from  the  elevator 
cylinder  above  to  the  car  below,  and  later,  it  was  ascer- 
tained that  the  bottom  flange  of  the  cylinder,  which  was 
made  of  semi-cast  steel,  was  cracked  through  in  two  places, 
about  twelve  inches  apart,  but  between,  not  in,  the  bolt- 
holes,  through  which  it  was  made  fast  to  the  cylinder,  and 
that  these  cracks  caused  the  water  to  rush  out  and  the  ele- 
vator to  fall;  that  the  semi  steel  of  which  this  jQange  was 
made,  was  the  usual  material  from  which  such  flanges  were 
constructed;  that  the  flange  was  three  by  three  and  one-half 
inches,  with  twelve  inches  inside  diameter;  that  prior  to  its 
use  in  the  construction  of  this  elevator,  this  flange  had 
been  subjected  to  a  test  by  a  hydraulic  pump  at  a  pressure 
of  1,500  pounds  to  the  square  inch;  and  also,  after  the  ele- 
vator was  constructed  and  ready  for  use,  the  flange  and 
cylinder  were  again  subjected  to  a  like  test,  but  showed  no 
flaws  nor  defects,  and  that  no  flaw  nor  defect  upon  the  out- 
side of  the  flange,  upon  examination  immediately  after  the 
accident  by  the  vice-president  and  general  manager  of  the 
Elevator  Company,  was  discovered.  This  appears  to  have 
been  a  usual  and  ordinary  test  for  an  elevator  subject  to 
the  pressure  to  which  this  one  was  ordinarily  subjected, 
to  wit,  750  pounds  to  the  square  inch.  The  broken  flange 
was  removed  and  the  elevator  repaired  by  the  Crane  Ele- 
vator Company,  but  the  flange  has  been  lost.  The  expert 
evidence  shows  that  the  only  way  in  which  the  cracking  or 
giving  way  of  the  flange  can  be  reasonably  accounted  for, 
is  that  there  was  some  hidden  flaw  or  defect  in  it. 

It  further  appears  from  the  evidence  that  the  Elevator 
Company,  when  the  contract  was  made  and  the  elevator 
constructed,  was  one  of  the  most  skillful  and  reliable  firms 
in  elevator  manufacture  in  the  United  States;  that  it  was 
competent  to  do  the  work  called  for  by  its  contract,  and 
that  neither  of  the  other  defendants  than  the  Elevator 
Company  had  any  control  over  the  details  of  the  work  of 
construction  or  of  the  materials  used  therein. 

Besides  the  tests  of  hydraulic  pressure,  the  elevator,  before 
its  use  in  carrying  passengers,  was  also  tested  by  the  Elevor 
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tor  Company  as  to  its  safety  appliances,  by  loading  it  with 
pig  iron  and  allowing  it  to  drop.  It  was  found  that  they 
operated  properly  and  stopped  the  elevator  at  a  speed  of 
about  400  feet  per  minute,  and  it  was  ordinarily  run  at  250 
to  300  feet  per  minute. 

There  is  a  question  in  the  evidence  as  to  whether  the 
safety  appliances  operated  at  the  time  of  the  accident.  No 
tests  of  any  kind  of  the  elevator  were  made  at  any  time 
after  it  was  put  in  use  up  to  the  time  of  the  accident.  The 
evidence  tends  to  show  that  the  safety  appliances  were  not 
called  into  operation,  for  the  reason  that  the  car,  in  falling, 
did  not  reach  a  speed  sufficient  to  throw  out  the  governor 
balls,  and  thereby  operate  the  safety  appliances. 

At  the  close  of  the  plaintiff's  evidence,  and  also  at  the 
close  of  all  the  evidence,  the  defendants  severally  asked 
written  instructions  by  the  court  directing  a  verdict  of  not 
guilty,  which  instructions  were  refused. 

The  following  instructions,  among  others,  were  given  for 
plaintiff,  viz. : 

"  111.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiff  has  made  out  a  case,  as 
charged  in  the  declaration,  or  either  count  thereof,  and  that 
the  defendant  copartnership  and  the  defendant  corporation, 
at  the  time  in  question,  were  jointly  concerned  in  the 
operation  of  the  elevator  in  question  and  its  appliances  and 
connections,  or  at  the  time  of  said  accident  were  jointly 
operating  the  same,  then  said  defendants  are  jointly  liable 
for  the  injuries  which  the  jury  may  believe  irom  the  evi- 
dence  the  plaintiff  has  sustained  from  the  fall  of  said  eleva- 
tor. On  the  other  hand,  if  the  jury  believe  from  the 
evidence  that  the  defendant  corporation  constructed  the 
elevator  and  its  appliances  in  question  under  a  contract  with 
Marshall  Field,  one  of  the  defendants,  and  a  member  of  the 
lirra  of  Marshall  Field  &  Co.,  and  before  the  entire  and 
satisfactory  completion  thereof  consented  to  the  use  of  said 
elevator  by  said  firm  of  Marshall  Field  &  Co.,  and  that  said 
firm  used  and  operated  the  same  pending  the  full  com- 
pletion and  acceptance  thereof  under  said  contract,  then  the 
clefendant  corporation,  as  well  as  said  defendants  constitut- 
ing said  firm  of  Marshall  Field  &  Co.,  are  jointly  responsible 
for  the  injuries  sustained  by  the  said  plaintiff   while  using 
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said  elevator,  as  charged  in  the  different  counts  in  the  dec- 
laration herein. 

"  IV.  The  court  further  instructs  the  jury  that  the  plaint- 
iff has  made  out  a  prifna  facie  case  when  he  has  proved,  if 
the  jury  believe  from  the  evidence  that  he  has  so  proved, 
that  at  the  time  of  the  accident  in  question  he  was  in  the 
exercise  of  due  and  ordinary  care,  and  without  any  fault  on 
his  part,  was  injured  by  the  falling  of  the  elevator  cab  in  ques- 
tion; that  is  to  say,  if  the  jury' believe  from  the  evidence 
that  the  defendants  were  in  the  possession  of  and  operating^ 
the  elevator  in  question,  as  alleged  in  the  declaration,  at  the 
time  of  the  accident,  and  that  the  plaintiff,  without  any 
fault  on  his  part,  entered  said  elevator  cab,  and  that  while 
standing  in  said  cab,  in  the  exercise  of  ordinary  care  for  his 
own  safety,  the  said  cab,  when  descending  from  one  of  the 
upper  stories  of  said  building,  was  precipitated  or  dropped 
to  the  bottom  of  the  elevator  shart,  striking  the  bottom 
thereof  with  such  force  as  to  injure  the  plaintiff  in  the  man- 
ner described  by  the  evidence,  then  the  jury  are  instructed 
that  the  burden  of  proof  is  upon  the  said  defendants  to  show 
if  they  can,  by  a  preponderance  of  the  evidence,  that  said 
accident  was  without  any  fault  or  negligence  on  their  part." 

"  VI.  The  jury  are  instructed  that  if  they  believe  from 
the  evidence  that  the  plaintiff  was  injured  by  the  falling  of 
the  elevator  in  question,  in  which  he  was  a  passenger,  and 
was  thereby  injured  without  fault  on  his  part,  he  thereby 
makes  out  a  prirna  facie  case  of  negligence  against  such  of 
the  defendants  as  the  jury  may  believe  from  the  evidence 
were  operating  or  in  control  of  the  elevator,  and  places  upon 
them  the  burden  of  proving,  by  a  preponderance  of  the  evi- 
dence, that  the  accident  resulted  from  a  cause  which  could 
not  have  been  foreseen  or  guarded  against  by  the  highest 
degree  of  human  care,  skill  and  foresight  practicable." 

'*  VIII.  The  court  further  instructs  the  jury  that  if  they 
believe  from  the  evidence,  that,  at  the  time  of  the  accident 
in  question,  the  elevator  was  being  used  for  the  carriage  of 
persons  to  and  from  the  different  noors  in  the  said  building 
occupied  by  the  firm  of  Marshall  Field  <fc  Co.,  then  the  law 
is  that  all  persons  operating,  or  responsible  for  the  operation 
of  said  elevator,  are  liable  to' the  same  extent  as  common 
carriers  of  passengers,  and,  as  such,  it  was  their  duty  to  do 
all  that  human  care  and  vigilance  and  foresight  could  rea- 
sonably do  under  the  circumstances,  and  in  view  of  the 
character  and  of  the  mode  of  conveyance  adopted,  reasonably 
to  guard  against  accidents  and  consequential  injuries;  that 
the  law  is,  that  while  a  carrier  of  passengers  in  elevators 
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like  the  one  in  question,  is  not  an  insurer  of  the  absolute 
safety  of  such  passengers,  nevertheless  a  carrier  of  passen- 
gers does,  in  legal  contemplation,  undertake  to  exercise  the 
highest  degree  of  care  to  secure  the  safety  of  passengers, 
and,  as  such,  is  responsible  for  the  slightest  negligence  result- 
ing in  injury  to  a  passenger,  if  the  passenger,  at  the  time  of 
the  injury,  is  in  the  exercise  of  ordinary  care  for  his  own 
safety;  and  the  jury  are  further  instructed  that  the  care 
thus  required  bylaw  of  all  carriers  of  passengers,  applies  to 
the  safe  and  the  proper  construction  and  equipment  of  all 
of  the  machinery  and  appliances  used  in  connection  with 
the  operation  of  the  particular  conveyance  adopted. 

"  IX.  The  court  further  instructs" the  jury  that  if  they 
believe  from  the  evidence  that  the  plaintiff  was  injured 
while  descending  from  the  fourth  to  the  second  floor  of  the 
building  occupied  by  the  firm  of  Marshall  Field  &  Co.,  at 
the  time  of  the  accident,  in  one  of  the  elevators  then  in  use 
by  said  firm,  and  in  the  manner  and  form  as  charged  by  the 
declaration,  or  either  of  the  counts  thereof,  and  that  under 
the  evidence  and  the  law  as  given  to  you  by  the  court  he  is 
entitled  to  recover  at  your  bands,  then  in  estimating  the 
plaintiff's  damages  the  jury  may  take  into  consideration  the 
expense  reasonably  incurred  by  him  in  endeavoring  to  be 
cured  of  such  injuries,  his  pecuniary  loss,  if  any,  shown  by 
the  evidence,  his  present  physical  condition  and  ability  to 
carry  on  the  employment  or  business  in  which  he  was 
engaged  at  the  time  of  said  accident  and  the  prospect  of  his 
ultimate  recovery,  including  such  damages  for  pain  and  suf- 
fering endured  by  him  while  recovering  from  such  injuries 
as  the  jury  may  believe  from  the  evidence  he  is  entitled  to 
from  all  the  facts  and  circumstances  in  the  case. 

"  X.  The  jury  are  instructed  that  any  and  all  evidence 
introduced  in  this  case,  of  events  occurring  after  the  date  of 
the  accident  in  question,  should  be  considered  by  them  solely 
in  determining  the  relationship,  if  any  existing,  between  the 
several  defendants  with  reference  to  the  operation  of  the 
elevator  in  question  at  the  time  of  the  accident,  and  in 
determining  what,  if  anything,  the  defendants,  or  any  of 
them,  had  to  do  with  the  operation  of  said  elevator  at  the 
time  of  the  accident. 

"And  the  jury  are  further  instructed  that  the  above 
purpose  or  purposes  are  the  only  ones  for  which  said  evi- 
dence was  introduced  in  this  case,  and  that  they,  the  jury, 
should  disregard  said  evidence  of  events  occurring  after  the 
accident  in  question  in  considering  any  and  all  other  ques- 
tions in  this  case.'' 


' 
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Hamline,  Scott  &  Lord  and  Frank  P.  Leffingwell, 
attorneys  for  appellants. 

D.  J.  ScHUYLEB  and  Frank  J.  Smith,  attorneys  fo 
pellee. 

Mr.  Presiding  Justice  Windes  delivered  the  opinion  of 
the  court. 

The  first  question  is  as  to  whether  the  demurrer  to  the 
plea  of  the  statute  of  limitations  was  properly  sustained. 
The  first  count  of  the  original  declaration  fails  to  state  any 
duty  of  the  Crane  Elevator  Company  to  appellee,  or  any 
facts  from  which  it  can  be  said  the  Elevator  Company'  owed 
any  duty  to  appellee;  nor  does  it  state  any  negligence  on 
the  part  of  the  Elevator  Company.  It  fails  to  state  that  the 
Elevator  Company  used  or  operated  the  elevator.  It  there- 
fore does  not  state  a  cause  of  action  against  the  Crane  Ele- 
vator Company.  The  second  count  fails  to  state  facts 
which  in  law  show  any  negligence  of  the  Elevator  Company 
of  which  the  appellee  can  avail  himself.  It  alleges  that 
when  the  injury  occurred,  the  appellants  other  than  the 
Elevator  Company,  were  using  and  operating  the  elevator, 
and  the  only  negligence  charged  as  against  the  Elevator  Com- 
pany in  this  count  is  the  "  negligence  with  which  said  ele- 
vator was  built  and  constructed."  This  can  not  avail  appel- 
lee as  against  the  Elevator  Company.  There  is  no  fact 
ialleged  showing  privity  between  the  appellee  and  the  Ele- 
vator Company,  without  which  there  can  be  no  liability  of 
the  Elevator  Company  in  this  case  to  appellee  for  alleged 
negligent  construction  of  the  elevator.  The  duty  of  the 
Elevator  Company  was  to  Field,  not  to  the  appellee,  so  far 
as  concerns  negligent  construction.  Wharton  on  Negli., 
Sec.  438;  Curtin  v.  Somerset,  140  Pa.  St.  76,  and  cases  cited; 
Savings  Bank  v.  Ward,  100  U.  S.  195,  207;  Ziemann  v. 
Kieckhefer  Elev.  Mfg.  Co.,  63  K  W.  (Wis.)  1021;  Winter- 
bottom  V.  Wright,  10  Mees.  &  W.  115;  Losee  v.  Clute,  51 
N.  Y.  494. 

Mr.  Wharton  states  the  reason  for  the  rule  that  a  con- 
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tractor  is  not  liable  to  third  parties  for  negligence,  some- 
times given,  is  **  that  otherwise  there  would  be  no  end  to 
suitsj  but  a  better  ground  is  that  there  is  no  causal  connec- 
l^j^etween  the  injury  and  the  contractor's  negligence." 
^Wie  Curtin  case,  supra^  the  coajri  held  that  a  contractor 
who  erecte<l  a  hotel  building  was  not  liable  to  a  guest  of  the 
hotel  for  injuries  received  because  of  improper  material 
used  and  defective  construction  of  the  hotel,  and  said :  ^'  If 
a  contractor  who  erects  a  house,  who  builds  a  bridge  or  per- 
forms any  other  work — a  manufacturer  who  constructs  a 
boiler,  piece  of  machinery,  or  a  steamship,  owes  a  duty  to  the 
whole  world  that  his  work  or  his  machine  or  his  steamship 
shall  contain  no  hidden  defect,  it  is  difficult  to  measure  the 
extent  of  his  responsibility,  and  no  prudent  man  would  en- 
gage in  such  occupations  upon  such  conditions.  It  is  safer 
and  wiser  to  confine  such  liabilities  to  the  parties  immedi- 
ately concerned." 

In  the  Zieman  case,  /mpra^  the  court  held  that  an  elevator 
manufacturing  corporation  was  not  liable  to  an  employe  of 
its  vendee  of  an  elevator  who  was  injured  by  reason  of  a 
defect  in  the  elevator  while  it  was  on  trial  and  under  the 
supervision  of  the  vendor,  the  employe  being  engaged  in 
work  of  his  employer  near  the  elevator  when  he  was  injured. 
The  court  say:  "If  this  action  could  be  maintained  upon 
the  allegations  of  negligent  and  improper  construction  of 
the  elevator,  it  would  follow  that  any  one  actually  using  it 
and  receiving  injury  in  consequence — a  much  stronger  case 
than  the  present — might  maintain  an  action  against  the 
manufacturer.  This  would  be  to  introduce  a  rule  which,  we 
think,  is  not  sustained  by  authority,  and  might  lead  to 
serious  consequences."  The  same  principle  is  recognized  in 
Gibson  v.  Leonard,  143  111.  189,  and  the  general  rule  that 
the  contractor  is  not  liable  to  third  persons  for  negligent 
construction  is  stated  to  be  well  established  in  Empire 
Machinery  Co.  v.  Brady,  164  111.  58. 

Both  these  counts,  then,  showing  no  cause  of  action 
against  the  Crane  Elevator  Company,  the  additional  counts 
can  not  stand  as  against  the  plea  of  the  statute  of  limita- 
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tions,  they  being  filed  more  than  two  years  after  the  plaint- 
ItTs  cause  of  action  accrued.  There  can  be  no  re-statement 
of  a  cause  of  action  by  the  additional  counts*  as  no  cause  of 
action  was  stated  as  against  the  Elevator  Company  in  the 
original  counts.    Eylenfeldt  v.  111.  Steel  Co.,  166  111.  189. 

We  have  considered  the  contention  of  appellee's  counsel, 
that  the  plea  of  the  statute  of  limitations  was  improvidently 
filed,  and  that  the  Elevator  Company  waived  the  time  of 
filing  the  additional  counts,  and  are  of  opinion  it  is  not  ten- 
able. It  was  therefore  error  to  sustain  the  demurrer  to  the 
plea  of  the  statute  of  limitations  of  the  Crane  Elevator 
Company  to  the  three  additional  counts. 

But  if  this  second  count  was  good  as  to  the  Elevator  Com- 
pany, it  proceeds  upon  the  theory  of  joint  operation  of  the 
elevator  by  the  other  appellants  and  the  Elevator  Company, 
and  the  proof  fails  to  support  this  allegation.  For  this 
reason,  the  judgment  being  against  the  Elevator  Company 
and  all  the  other  defendants,  the  judgment  must  be  reversed. 
If  it  is  erroneous  as  to  one,  it  is  erroneous  as  to  all.  W.  C. 
Street  K  R.  Co.  v.  Morrison  &  Co.,  160  111.  295,  and  cases 
cited;  Met.  W.  S.  El'd  li.  E.  Co.  v.  Strasburg,  79  111.  App. 
136. 

The  contention  is  made  on  behalf  of  Field  &  Co.  that  they 
can  not  be  held  for  the  injur}',  as  they  claim  the  evidence 
shows  that  the  immediate  cause  of  appellee's  injury  was  a 
defect  in  the  flange,  which  was  hidden  and  could  not  have 
been  discovered  by  the  exercise  of  the  highest  degree  of 
care  on  their  part;  that  the  elevator  was  built  by  the 
Elevator  Company,  an  independent  and  competent .  con- 
tractor, for  Marshall  Field;  that  it  had  been  completed, 
accepted  and  in  use  by  Field  &  Co.  long  before  the  accident. 

In  so  far  as  Marshall  Field  may  be  liable  as  owner,  this 
may  be  conceded;  but  it  can  not  be  said,  as  matter  of  law, 
under  the  evidence,  that  the  immediate  cause  of  appellee's 
injury  was  a  defect  in  the  flange.  That  was  a  question  for 
the  jury  (Pullman  Palace  Car  Co.  v.  Laack,  143  111.  259,  and 
cases  cited),  and  the  evidence  tends  to  show  that  the  safety 
appliances  which  the  Elevator  Company  guaranteed  by  its 
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contract  with  Field  were  such  that  it  was  impossible  for  the 
car  to  fall  from  any  cause,  failed  to  operate;  that  this  was 
the  cause  of  appellee's  injury;  that  Field  &  Co.  h.id  notice 
that  the  safety  appliances  were  a  new  design,  and  there  is 
no  evidence  that  there  was  any  test  made  of  the  safety 
appliances  after  the  elevator  was  put  into  service,  some 
three  months  before  the  accident.  There  is  expert  evidence 
to' the  effect  that  a  test  should  be  made  every  other  week 
of  the  safety  appliances  to  ascertain  whether  they  were  in 
good  working  order. 

There  is  also  evidence  which  tends  to  show  that  the 
hydraulic  tests  (1,500  pounds  pressure)  to  which  the  flange 
was  subjected  were  calculated  to  strain  the  metal  at  weak 
points  and  not  develop  the  weakness  at  once;  that  such 
tests  should  be,  and  in  1893  usually  were,  one-half  more 
than  the  intended  pressure  to  be  carried  (in  this  case  1,1!!25 
pounds),  then  leave  the  pressure  on  for  a  number  of  hours 
and  rap  and  hammer  on  the  metal  to  see  that  no  part  gives 
out. 

In  Hartford  Dep.  Co.  v.  Sollitt,  172  111.  225,  the  Supreme 
Court  held  that  persons  operating  elevators  are  carriers  of 
passengers,  and  the  same  rules  applicable  to  other  carriers  of 
passengers  are  applicable  to  those  operating  elevators  for 
raising  and  lowering  persons  from  one  floor  to  another  in 
buildings.  These  rules  require  that  the  carrier  should  "do 
all  that  human  care,  vigilance  and  foresight  can  reasonably 
do  under  the  circumstances,  and  in  view  of  the  character  of 
the  mode  of  conveyance  adopted,  reasonably  to  guard  against 
accidents  and  consequential  injuries,"  and  if  they  do  not  do 
so  they  are  responsible  for  all  consequences  which  flow  from 
such  neglect.  C.  &  A.  E.  R.  Co.  v.  Byrum,  153  III.  135;  O. 
&  A.  R  R.  Co.  V.  Arnol,  144  111.  272. 

It  may,  therefore,  well  be  said,  in  view  of  the  law  and  this 
evidence,  there  was  a  question  for  the  jury  as  to  whether 
Field  &  Co.,  in  relying  upon  the  tests  made  by  the  Elevator 
Company  as  to  the  sufficiency  of  the  flange  and  the  safety 
appliances,  did  all  that  human  care,  vigilance  and  foresight 
could  reasonably  do  under  the  circumstances,  in  view  of  the 
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mode  of  conveyance,  reasonably  to  guard  against  accidents. 
Fair-minded  and  honest  men  might  reasonably  differ  on 
this  matter. 

From  what  has  been  said  with  regard  to  the  suflBciency 
of  the  two  counts  in  the  original  declaration  as  to  the  Ele- 
vator Company,  and  the  evidence  as  to  the  joint  operation 
by  the  Elevator  Company  and  the  other  defendants  of  the 
elevator,  it  follows  that  the  third  instruction  for  the  plaintiff 
was  erroneous,  because  it  allows  a  verdict  on  either  count 
of  the  declaration  and  on  the  theory  of  joint  operation,  of 
which  there  was  no  evidence.  The  latter  part  of  the  instruc- 
tion also  tells  the  jury,  in  effect,  that  all  defendants  are  lia- 
ble for  plaintiff's  injuries,  without  reference  to  any  act  of 
negligence. 

The  fourth  instruction  for  appellee  is  improper,  because 
it  also  proceeds  upon  the  theory  of  joint  operation  of  the 
elevator  by  the  Elevator  Company  and  the  other  defend- 
ants, and  also  because,  while  all  the  counts  of  the  declara- 
tion allege  specific  grounds  of  negligence,  this  instruction 
says  that  when  the  plaintiff  has  made  Kpri^na  facie  case, 
"  the  burden  of  proof  is  upon  the  defendants  to  show,  if 
they  can,  by  a  preponderance  of  the  evidence,  that  said  acci- 
dent was  without  any  fault  or  negligence  on  their  part." 

The  plaintiff's  right  to  recover  must  be  confined  to  the 
grounds  stated  in  his  declaration,  but  this  instruction  only 
requires  plaintiff  to  make  out  b,  prima  facie  case,  and  then 
says,  in  effect,  defendants  must  meet  all  possible  cases  which 
would  entitle  the  plaintiff  to  recover  without  reference  to 
whether  he  alleged  or  proved  them.  This  is  not  the  law. 
C.  &  A.  R.  R.  Co.  V.  Rayburn,  153  111.  290;  W.  C.  St.  R.  R. 
Co.  V.  Martin,  154  III.  523;  C,  B.  &  Q.  R.  R.  Co.  v.  Levy, 
160  111.  3»5,  and  cases  cited. 

The  point  is  not  made,  but  we  think  that  as  there  may  be 
another  trial  of  this  case  we  should  state  that  there  is  a 
question  as  to  whether  this  instruction  is  erroneous  because 
it  requires  the  defendants,  after  the  plaintiff  has  made  out 
^pAmafacie  case,  to  prove  their  defense  by  a  preponder- 
ance of  the  evidence.    It  does  not  appear  to  have  been 
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directly  decided  in  this  State.  In  civil  cases,  unless  the 
state  of  the  pleading  require  it,  as,  if  the  defendant  has 
pleaded  payment,  release,  set-off  or  justification,  the  defense 
only  has  to  meet  the  plaintiff's  case,  not  by  a  preponder- 
ance of  evidence,  but  by  evidence  which  will  evenly  bal- 
ance the  plaintiff's  evidence.  The  general  rule  is  that  when 
the  plaintiff  makes  affirmative  allegations,  as  in  this  case,  of 
negligence  of  the  defendants,  and  the  defendants  plead  the 
general  issue,  the  burden  is  on  the  plaintiff  all  through  the 
case  to  establish  his  case — that  is,  prove  the  specific  negli- 
gence alleged — by  a  preponderance  of  the  evidence,  and  he 
can  not  recover  if  the  defendants'  evidence  is  such  as  to 
evenly  balance  that  of  the  plaintiff.  1  Jones  on  Evidence, 
Sees.  174  to  176,  181  and  182;  1  Wharton  on  Evidence,  Sec. 
357;  5  Araer.  &  Eng.  Ency.  of  Law,  22;  Heinemann  v. 
Heard,  62  N.  Y.  455;  Scott  v.  Wood,  81  Calif.  400. 

In  speaking  of  the  burden  of  proof  being  shifted  when 
the  plaintiff  has  made  a  prima  facie  case,  Mr.  Jones  (1 
Jones  on  Evid.,  Sec.  175),  says :  "All  that  is  meant  by  this 
is.  that  there  is  a  necessity  of  evidence  to  answer  the  ^pWwa 
fade  case,  or  it  will  prevail;  but  the  burden  of  maintaining 
the  affirmative  of  the  issue  involved  in  the  action  is  upon 
the  party  alleging  the  fact  which  constitutes  the  issue;  and 
this  burden  remains  throughout  the  trial." 

In  the  Scott  case,  supraj  the  Supreme  Court  of  California 
says :  "  It  is  by  no  means  safe  to  infer  that  because  a  party 
has  the  burden  of  meeting  9i  prima  fade  case,  therefore  he 
must  have  a  preponderance  of  evidence.  It  may  be  suffi- 
cient for  him  to  produce  just  enough  evidence  to  counter- 
balance the  evidence  adduced  against  him."  And  further 
says,  in  speaking  of  the  burden  of  proof  being  shifted  to 
the  defendant  and  back  again  to  the  plaintiff :  "  The  two 
burdens  are  distinct  things.  One  may  shift  back  and  forth 
with  the  ebb  and  flow  of  the  testimony.  The  other  re- 
mains with  the  party  upon  whom  it  is  cast  by  the  plead- 
ings— that  is  to  say,  with  the  party  who  has  the  affirmative 
of  the  issue." 

We  are  inclined  to  the  view  that  the  instruction  would 


94  Appellate  Courts  of  Illinois. 

Vol.  80.]  Field.v.  French. 

be  a  better  statement  of  the  law,  in  this  respect,  if  the 
words  "a  preponderance  of"  were  omitted. 

The  sixth  instruction  for  the  plaintiff  has  the  same  ele- 
ment last  referred  to  in  the  fourth,  and  besides  requires  the 
defendants  to  prove  ^^  that  the  tocident  resulted  from  a  cause 
which  could  not  have  been  foreseen  or  guarded  against  by^ 
the  highest  degree  of  human  care,  skill  and  forethought 
practicable.*' 

As  we  have  seen,  the  rule  is  that  the  carrier  must  exer- 
cise the  highest  degree  of  human  care,  vigilance  and  fore- 
sight which  is  reasonable  under  the  circumstances  and  in 
view  of  the  character  of  the  mode  of  conveyance  adopted, 
reasonably  to  guard  against  accidents,  etc.  B.  B.  Co.  v. 
Byrum,  153  111.  136. 

To  the  same  effect  are  B.  B.  Co.  v.  Blumenthal,  160  111. 
48;  B.  B.  Co.  v.  Pillsbury,  123  III.  9-21;  B.  B.  Co.  v.  Kerr, 
14:8  111.  605,  and  cases  cited;  Penn.  Co.  v.  McCaffrey,  173 
111.  173.  In  the  Kerr  case  a  similar  instruction,  which 
omitted  the  modification  of  the  phrase  '^  practical  operation 
of  its  road "  by  the  word  reasonable^  was  condemned,  and 
the  court  say:  ''A  railroad  company,  doing  all  that  human 
care,  vigilance  and  foresight  can  do,  consistently  with  the 
practical  operation  of  its  road,  in  providing  a  safe  road-bed, 
track,  etc.,  could  be  required  to  make  it  of  solid  masonry, 
with  ties  of  iron  or  stone,  but  ordinarily  it  would  be  unrea- 
sonable to  require  it  to  do  so." 

We  think  this  instruction  should  have  been  modified,  at 
least  by  the  insertion  of  the  word  reasonably  before  the 
word  practicable. 

The  plaintiff's  eighth  instruction  in  the  first  part  states 
the  rule  as  to  the  care  to  be  exercised  by  the  carrier  prop- 
erly, but  in  the  latter  part  of  the  instruction  the  court 
tells  the  jury  that  the  iarrier  undertakes  to  exercise  *^  the 
highest  degree  of  care  to  secure  the  safety  of  passen- 
gers, and  as  such  is  responsible  for  the  slightest  negligence 
resulting  in  injury  to  the  passenger."  This  we  think 
was  contradictory,  and  calculated  to  mislead  the  jury. 
The  highest  degree  of  care,  without  any  qualification,  may 
be  very  different  from  the  highest  degree  of  care  which  is 
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reasonable  under  the  circumstances  and  in  view  of  ihe 
character  of  the  conveyance. 

We  see  no  objection  to  the  plain tiflTs  ninth  instruction 
in  so  far  as  it  relates  to  the  defendants,  other  than  the  Ele- 
vator Company,  as  to  which  it  was  improper  because  the 
evidence  did  not  justify  the  instruction. 

The  plaintiflTs  tenth  instruction  was  proper.  The  evi- 
dence to  which  the  instruction  refers  would  clearly  have 
been  improper  if  not  limited  to  the  specific  purpose  for 
which  it  was  offered. 

^Numerous  instructions  asked  for  defendants  were  refused, 
and  some  modified,  and  given  as  modified,  by  the  court,  all 
of  which  we  have  considered,  and  find  no  reversible  error  in 
any  of  the  rulings  of  the  court  as  to  such  instructions.  It 
seems  to  us  unnecessary  to  discuss  them  in  detail. 

Numerous  objections  as  to  the  admission  and  exclusion 
of  evidence  are  made,  all  of  which  we  have  considered,  and 
while  we  are  inclined  to  think  that  in  none  of  the  court's 
rulings  on  the  evidence  is  there  reversible  error,  it  is  not 
important  now  to  pass  on  the  questions  discussed,  for  if 
there  was  error  it  mav  be  avoided  in  another  trial. 

It  is  also  claimed  that  the  judgment  is  excessive,  and  that 
it  was  the  result  of  the  misconduct  of  counsel  for  plaintiff 
during  the  trial  and  in  the  argument  to  the  jury.  The  con- 
duct of  plaintiff's  counsel  in  insinuating  that  one  of  defend- 
ants' witnesses  was  a  spy  and  an  informer  was  highly 
improper  and  should  have  been  rebuked  by  the  court.  Also 
the  statements  of  counsel  in  argument,  not  supported  by  the 
evidence,  were  grossly  improper,  calculated  to  prejudice  the 
jury,  and  should  have  been  promptly  reprimanded  by  the 
court. 

It  is,  however,  unnecessary  in  this  case  for  us  to  consider 
whether  the  misconduct  of  counsel  was,  under  all  the  evi- 
dence, sufficient  to  justify  a  reversal  of  the  judgment  for 
that  reason.  Such  a  question  should  not  arise  on  another 
trial. 

For  the  errors  in  sustaining  the  demurrer  to  the  plea  of 
the  statute  of  limitations,  in  not  directing  a  verdict  of  not 
guilty  as  to  the  Crane  Elevator  Company,  and  in  the  giving 
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of  certain  instructions  for  plaintiff  above  referred  to,  the 
judgment  is  reversed  and  the  cause  is  remanded. 

Mr.  Justick  Sears,  dissenting. 

I  do  not  concur  in  the  conclusion  reached  by  a  majority 
of  the  court  as  to  the  application  of  the  statute  of  limita- 
tions. 

The  second  of  the  original  counts  alleged,  in  substance  if 
inartificially,  that  all  the  defendants  jointly  operated  the 
elevator  as  a  common  carrier;  that  plaintiff  was  a  passen- 
ger and  was  injured  by  reason  of  a  defect  and  fault  in  the 
machinery  of  the  elevator.  The  allegations  of  the  addi- 
tional counts  which  charge  all  defendants  with  a  liability  as 
common  carrier  to  appellee,  a  passenger,  are  but  re-state- 
ments of  those  substantial  allegations  of  the  original  dec- 
laration. It  does  not  matter  what  else  was  contained  in  the 
original  counts  or  how  much  there  may  have  been  which 
was  ineffective  or  badly  pleaded,  if  with  it  all  the  substance 
of  the  new  allegation  was  contained.  Because  the  evidence 
failed  to  sustain  these  charges  of  the  original  declaration, 
is  not  reason  for  holding  that  the  plea  of  the  statute  was 
good. 


Calumet  Gas  Co.  t,  Stephen  Crentz. 

1.  Evidence — Where  Comparisons  Are  Not  Competent. — In  actions 
for  damages  occasioned  by  leaving  a  ditch  unprotected  at  night,  it  is 
not  competent  to  show  that  the  parties  in  charge  of  the  ditch  took  the 
same  precautions  in  placing  signals  to  wsin  persons  of  its  presence  which 
other  men  in  the  same  business  ordinarily  took. 

Action  in  Tort,  for  injuries  to  a  horse.  Trial  In  the  Circuit  Court  of 
Cook  County,  on  appeal  from  a  justice  of  the  peace;  the  Hon.  George 
W.  Bbown,  Judge,  presiding.  Verdict  and  judgment  for  plaintiff. 
Appeal  by  defendant.  Heard  in  the  Branch  Appellate  Court,  at  the 
March  term,  1808.    Affirmed.    Opinion  filed  January  24,  1809. 

Statement. 

This  is  an  action  in  tort  for  injuries  to  a  horse;  it  was 
begun  in  a  justice's  court,  carried  to  the  Circuit  Court,  where 
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plaintiff  i-ecovered  a  judgment  for  $75.  It  now  comes 
before  this  court  on  appeal. 

The  facts  in  the  case  are  as  follows:  October  14,  1895, 
the  Calumet  Gas  Company  dug  a  ditch  on  Coles  avenue, 
beginning  at  a  point  ten  or  twelve  feet  south  of  Cheltenham 
Diace  and  extendint?  north  about  200  feet.  There  was  at 
that  time  a  permanent  city  drain  ditch  on  the  west  side  of 
the  roadway  on  Coles  avenue.  The  Gas  Company  built 
their  ditch  on  the  east  side  of  the  city  ditch.  It  had  been 
dug  during  the  daytime  in  the  absence  of  appellee,  who  had 
no  knowli^ge  of  its  having  been  dug.  The  ditches  were 
close  together,  so  close,  in  fact,  that  the  tops  of  the  two 
were  together.  About  ninety  feet  from  Cheltenham  place 
there  was  a  private  way  ten  feet  wide  which  led  to  the 
plaintiff's  barn.  This  way  is  referred  to  as  an  alley.  The 
city  drain  ditch  was  covered  in  front  of  the  alley  by  a  cul- 
vert ten  feet  wide.  Before  leaving  the  ditch,  October  14th, 
the  defendant's  servants  filled  in  a  space  eighteen  feet  wide 
in  front  of  the  alley  and  packed  the  dirt  down  hard.  This 
made  a  filling  extending  four  feet  beyond  each  end  of  the 
culvert.  Both  ditches  were  dug  along  the  roadside.  The 
defendant's  servants  placed  lighted  red  lanterns  on  sticks  at 
each  end  of  the  ditch  as  at  first  dug,  the  one  at  the  south 
end  being  something  less  than  eighty  feet  from  the  end  of 
the  alley.  The  light  was  at  all  times  in  full  view.  They 
placed  no  lights  at  the  alley.  October  14th,  at  about  7  p.  m., 
the  plaintiff  started  to  ride  to  South  Chicago  on  horseback, 
and  his  horse  fell  into  the  ditch  and  was  injured,  for  which 
injury  the  plaintiff  seeks  to  recover. 

The  light  at  the  south  end  (the  direction  in  which  plaint- 
iff started  to  go  and  the  part  of  the  ditch  his  horse  fell  into) 
could  be  seen  by  any  one  coming  out  of  the  alley. 

Green,  Honore  &  Peters,  attorneys  for  appellant. 

John  E.  Anderson,  attorney  for  appellee. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 
The  first  point  made  by  appellant  is  that  the  verdict  is 
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contrary  to  the  evidence.  The  testimony  is  conflicting 
upon  material  points.  No  objection  is  presented  as  to 
instractions  given  or  refused.  A  city  ordinance  provides 
that  any  person  using  any  portion  of  the  street,  etc.,  shall 
cause  a  red  light  to  be  placed  ^'  at  either  end  "  of  any  obstruc- 
tion. Appellant  dug  a  ditch  in  Coles  avenue  from  near 
Cheltenham  place  to  a  point  about  200  feet  north  of  the 
starting  point.  It  then  filled  this  ditch  a  distance  of 
eighteen  feet  in  front  of  the  alley  from  which  appellee 
came  onto  Coles  avenue.  There  were  then  two  ditches  in 
Coles  avenue  dug  by  appellant,  one  running  from  the  alley 
south  and  the  other  from  the  alley  north.  There  was  a  red 
light  at  the  south  end  of  the  original  ditch  and  one  at 
the  north  end.  No  such'  lights  were  placed  at  the  ends  of 
the  two  ditches  at  or  near  the  alley. 

The  case  was  fully  and  fairly  presented  to  the  jury  and 
their  finding  upon  the  questions  of  fact  we  are  not  inclined 
to  disturb. 

It  is  contended  by  appellant  that  the  court  erred  in 
excluding  testimony  offered  by  it  to  show  that  it  took  ^^the 
same  precautions  which  men  in  the  same  business  ordinarily 
took."  The  alleged  error  occurred  during  the  examination 
as  a  witness,  of  the  city  inspector  on  duty  in  Coles  avenue 
at  that  time.    The  record  is  as  follows : 

"  Q.  And  you  considered  that  everything  had  been  done 
right?    A.     1  did,  sir. 

^'  Q.  Did  you  take  precautions  that  you  usually  take  ? 
A.    Always;  ves,  sir. 

"  Q.  Did  they  take  the  same  precautions  which  men  in 
the  same  business  ordinarily  took  ? " 

To  this  last  question  the  court  sustained  an  objection,  to 
which  ruling  appellant  excepted.  It  does  not  seem  to  us 
that  there  was  any  error  in  this  ruling.  Whether  it  is  ever 
permissible  to  make  the  comparison  here  sought  to  be  made 
is,  to  say  the  least,  doubtful.  The  only  authorities  cited  to 
sustain  that  contention  are  Massachusetts  cases.  But  those 
cases  do  not  hold  that  the  question  in  the  case  at  bar,  in  the 
form  the  same  is  presented,  is  proper.  At  least  one  of  those 
cases  holds  that  different  degrees  of  care  in  different  locali- 
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ties  depend  upon  a  great  variety  of  circumstances.  And 
the  question  must  be  limited  to  the  same  vicinity  and  to 
property  similarly  situated  or  under  similar  circumstances. 
The  answer  to  the  question  in  this  record  might  have  been 
based  upon  what  men  did  in  London,  or  some  other  foreign 
city,  and  under  circumstances  entirely  different,  and  as  to 
property  differently  situated,  and  where  there  were  differ- 
ent laws  or  ordinances.  The  trial  court  did  not  err  in  sus- 
taining said  objection.  C.  &  E.  I.  R.  R.  Co.  v.DriscoU,  176 
111.  330,  335. 

Perceiving  no  reversible  error,  the  judgment  of  the  Cir- 
cuit Court  is  affirmed. 


John  Colson  y.  C.  F.  Graver^  A.  Steele  and  H.  An»tin. 

1.  BjLZASD&—What  RitkB  the  Employe  ^Mumes.— The  employe  only 
anumes  the  risks  ordinarily  incident  to  his  employer's  business  and  to 
the  manner  of  haTing  it  performed. 

!^  Master  and  Servant — Injuries  to  Servants  While  Obeying  Orders. 
— Where  the  servant  is  injured  while  obeying  the  orders  of  his  master 
to  perform  work  in  a  dangerous  manner,  the  master  is  liable,  unless 
the  danger  is  so  imminent  that  a  man  of  ordinary  prudence  would  not 
incur  it. 

8.  SAUE—Emdenee  of  the  Employers  Mode  of  Doing  Business.  — Proof 
of  matters  with  reference  to  the  employer's  usual  and  known  manner  of 
performing  the  business  in  which  the  servant  is  engaged,  occurring 
within  a  reasonable  time  before  the  accident,  is  competent 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit 
Court  of  Cook  County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding. 
Verdict  and  judgment  for  defendant  by  direction  of  the  court.  Error 
by  plaintiff.  Heard  in  this  court  at  the  October  term,  1898,  Reversed 
and  remanded.    Opinion  filed  January  26,  1899. 

John  C.  Trainob,  attorney  for  plaintiff  in  error, 

Archibald  Cattell,  D.  F.  Matchett  and  Defrees, 
Brace  &  Bitter,  attorneys  for  defendants  in  error. 


80      99 
88    173 


100  Appellate  Courts  of  Illinois. 

Vol.  80.]  Ck>l8on  v.  Graver. 

Mr.  Pbesidino  Justice  Windes  delivered  the  opinion  of 
the  court. 

The  only  question  argued  in  this  case  by  plaintiflF  in  error 
is  whether  the  court  should  have  submitted  the  evidence  to 
the  jury,  and  we  will  therefore  only  consider  it. 

The  contention  of  appellee  Graver,  that  the  bill  of  excep- 
tions is  not  properly  in  the  record  and  can  not  be  consid- 
ered, was  disposed  of  on  motion  to  strike  the  bill  of 
exceptions  from  the  files,  which  was  denied  April  4,  1898. 
The  plaintiff's  second  amended  declaration,  on  which  the 
trial  was  had,  the  defendants  interposing  the  general  issue, 
consisted  of  three  counts  which,  in  substance,  allege  that 
plaintiff  was  an  employe  of  defendants,  who  operated  cer- 
tain unsafe  and  dangerous  machinery  by  steam,  in  their 
buggy  and  wagon  factory,  at  Harvey,  Illinois,  to  wit,  a 
circular  saw  operated  by  steam,  which  was  suitable  only  for 
cutting  or  ripping  long  pieces  of  lumber,  and  was  not  safe  for 
cutting  or  ripping  short  pieces  of  lumber  without  the  aid 
of  a  helper;  that  defendants  well  know  that  the  operation 
of  said  saw  in  cutting  or  ripping  short  pieces  of  lumber  by 
one  man,  without  the  aid  of  a  helper,  was  extremely  danger- 
ous, but  this  fact  was  unknown  to  plaintiff;  that  defendants 
negligently  required  plaintiff  to  cut  and  rip  short  pieces  of 
lumber  on  said  saw,  operated  as  aforesaid,  without  the  aid 
of  a  helper,  and  plaintiff,  in  endeavoring  to  execute  defend- 
ants' orders,  while  exercising  due  care  on  his  part,  and  by 
reason  of  defendants'  negligence,  had  his  left  hand  cut  off 
by  said  saw,  etc. 

At  the  close  of  the  plaintiff's  evidence,  defendants  moved 
the  court  to  instruct  the  jury  to  find  the  defendants  not 
guilty,  which  was  overruled.  The  motion  was  renewed  at 
the  close  of  all  the  evidence,  and  a  written  instruction  to 
that  effect  was  given  by  the  court,  which  is  the  error  com- 
plained of. 

The  evidence  shows  that  plaintiff  was  forty-seven  years 
of  age,  a  laborer,  not  a  mechanic,  but  had  had  about  three 
years'  experience  in  the  operation  of  such  saws  as  defendants'; 
that  he  w^as  employed  by  defendants  as  a  laborer  from  April 
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27th  to  May  22,  1891,  in  bringing  lumber  from  their  lum- 
ber yard  into  the  mill  or  factory  of  defendants;  that  on  the 
latter  day,  at  plaintifTs  request,  be  was  put  to  work  cutting 
or  ripping  lumber  upon  the  saw  by  which  he  was  injured 
on  May  23, 1891,  and  durinc;  that  day  he  was  assisted  by  a 
helper  in  cutting  with  the  saw  what  the  witnesses  termed 
"  short  stuff,"  or  short  lumber. 

The  saw  in  question,  which  was  operated  by  steam  power, 
and  the  manner  of  its  operation,  is  thus  described  by  coun- 
sel for  defendants  in  error  (which  we  think  fairly  states 
the  evidence),  viz.:  it  was  a  '^  table  saw,"  consisting  of  a 
table  fifteen  feet  long  through  which  there  was  a  slit  in 
which  revolved  a  circular  saw  some  eighteen  inches  in 
diameter.  The  saw  itself  was  revolved  upon  a  stationary 
axle,  but  the  table  moved  upon  little  wheels  or  rollers,  being 
pushed  forward  or  pulled  toward  the  operator  as  he  desired. 
A  strip  or  strap  attached  to  the  table  furnished  a  handle  to 
move  it.  The  saw  teeth  were  an  inch  and  a  quarter  long. 
The  sticks  of  lumber  to  be  sawed  were  placed  upon  this 
table.  Two  pieces  of  iron  or  guards  kept  the  lumber  in 
position,  and  at  the  back  of  the  table  there  was  a  cleat  to  keep 
the  sticks  in  line.  A  pressure  lever  kept  them  from  going 
farther  than  the  guard  on  the  side;  and  fenders  on  the  side 
upon  which  the  sawing  was  being  done  protected  the  saw- 
yer. By  either  pushing  the  table  toward  the  saw  or  pull- 
ing it  toward  himself,  as  the  case  might  be,  the  sawyer 
brouffht  the  lumber  into  contact  with  the  saw. 

The  plaintiff  testified  with  reference  to  the  circumstances 
attending  his  injury  as  follows : 

"  This  foreman  told  me  in  the  morning  to  go  to  work. 
*  What  are  you  waiting  for?'  He  came  up  to  me,  and  I 
says,  ^  1  am  waiting  for  my  helper; '  he  says,  *  There  is  only 
a  ifew  pieces  left  there,  you  can  do  that  yourself  all  right.' 
So  I  thought  he  knew  something  about  it,  and  I  went  to 
work  on  it.  I  went  to  work  ripping  short  stuff,  twenty-four 
inches  long,  to  the  best  of  my  knowledge.  He  set  me  to 
work  on  the  saw  that  I  got  my  hand  cut  off;  what  is  called 
the  table  saw  in  common  language;  sometimes  it  is  called  a 
circular  saw,  but  we  called  it  ahvavs  the  table  saw.  This 
saw  bad  a  table,  I  should  judge,  from  fifteen  to  eighteen 
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feet  long.  The  stuff  I  was  ripping  was  four  inches  thick — 
ash  wood.  1  should  judge  it  was  bard  wood,  because  it  was 
pretty  dry.  I  was  ripping  there  four-inch  ash,  twenty-four 
inches  long,  and  I  ripped  a  piece  there  an  inch  and  a  half 
out  of  that,  tliat  is,  I  was  cutting  off  this,  a  chunk  an  inch 
and  a  half.  This  chunk  was  a  piece  of  timber  twenty-four 
inches  long  and  four  inches  thick,  and  I  was  ripping  a  piece 
off  of  that  one  inch  and  a  half  wide.  I  would  pull  the  whole 
thing  over  like  that  (illustrating).  The  saw  was  right  about 
there,  and  the  piece  was  about  three  inches  wide,  I  should 
think.  This  was  about  three  inches  (illustrating).  Three 
inches  wide  here  (indicating).  I  put  my  hand  over  that  to 
hold  it  steady,  and  I  pulled  it  over  and  the  piece  raised  up;  I 
couldn't  hold  it  and  it  jammed  right  in;  and  it  took  my 
hand  off  here.  I  couldn't  say  how  long  I  was  working  on 
the  saw  before  my  hand  was  taken  off  that  morning,  only  a 
few  minutes.  My  hand  was  taken  off  when  the  first  piece 
was  taken  off;  the  first  piece  I  was  working  on  in  the  morn- 
ing. At  the  time  the  foreman  set  me  to  work  on  this  saw, 
ripping  this  short  stuff,  he  did  not  apprise  me  or  say  any- 
thing to  me  about  the  danger  of  wortcing  that  kind  of  stuff 
on  tnat  saw.  Mr.  Carlson,  the  helper,  had  been  working 
with  me  on  this  short  stuff  the  day  before.  He  worked 
with  me  there  before.  I  told  the  foreman  I  was  waiting  for 
my  helper.  I  wanted  my  helper  because  it  was  hard  work 
to  work  all  alone  at  it.  At  the  time  I  was  injured  no  one 
was  assisting  or  helping  me  on  this  saw  that  I  was  ripping 
this  stuff  with.  Mr.  Carlson  helped  me  to  rip  the  last  piece 
I  ripped  on  this  saw  the  ni^ht  before  I  was  injured.  I 
worked  on  this  stuff  the  day  oefore,  I  should  judge,  as  late 
as  from  three  up  to  six  o'clock." 

The  plaintiff  was  corroborated  by  two  witnesses  as  to  the 
manner  and  circumstances  of  the  injury. 

The  only  evidence  offered  by  the  defendants  was  of  one 
witness,  tending  to  show  previous  experience  of  plaintiff 
with  saws,  and,  on  cross-examination,  that  plaintiff  was 
given  the  work  at  the  saw  at  his  own  request;  that  it  was 
used  for  ripping  long  and  short  pieces  of  lumber,  and  had 
been  operated  by  witness  in  ripping  short  stuff  without  a 
helper. 

We  are  of  opinion  that  this  evidence  presents  matters  for 
the  consideration  of  the  jury,  and  that  the  learned  trial 
judge  should  not  have  instructed  a  verdict  of  not  guilty  at 
the  close  of  all  the  evidence. 
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Tho  emploj^e  only  assumes  the  risks  ordinarily  inci- 
dental to  his  employer's  business  and  to  the  employer's 
known  manner  of  having  it  performed.  3  Elliott  on  Rail- 
roads, Sees.  12S9  and  1296,  and  cases  cited;  111.  Steel  Co.  v. 
ScLymanowski,  162  111.  447. 

That  this  saw  was  dangerous  to  the  operator,  is  apparent 
from  the  evidence.  It  was  ordinarily  operated  by  defend- 
ants in  the  cutting  and  ripping  of  short  lumber,  as  the  evi- 
dence tends  to  show,  by  two  men,  the  sawyer  and  a  helper. 
Plaintiff  was  ordered  by  defendants'  foreman  to  go  to  work 
to  cut  some  short  pieces  of  lumber  without  a  helper,  and 
while  plaintiff  was  sawing  the. first  piece  his  hand  was 
taken  off.  He  told  the  foreman  he  was  waiting  for  his 
helper,  but  on  receiving  the  order  he  went  to  work.  He 
testifies,  "  So  I  thought  he  knew  something  about  it,  and  I 
went  to  work  on  it.  *  *  *  He  did  not  apprise  me  or 
say  anything  to  me  about  the  danger  of  working  that  kind 
of  stuff  on  that  saw." 

It  can  not,  as  matter  of  law,  be  said,  from  this  evidence, 
that  the  danger  was  so  imminent  that  an  ordinarily  pru- 
dent man,  knowing  it,  would  not  have  encountered  it.  On 
this  matter  reasonable  and  fair-minded  men  might  honestly 
differ,  and  the  question  should  have  been  left  to  the  jury. 
Dallemand  v.  Saalfeldt,  175  111.  310;  Union  Show  Case  Co. 
V.  Blindauer,  Id.  325;  Off utt  v.  World's  Columbian  Exposi- 
tion, Id.  472. 

In  the  latter  case  the  court  say  (p.  478) : 

"  The  next  contention  is,  that  it  apj^ears  froni  the  testi- 
mony given  by  plaintiff  himself,  that  he  knew  that  it  was 
unsafe  to  place  the  double  loop  through  the  hook  and  to 
use  the  short  stage  or  scaffold  sent  up  to  him,  as  he  was 
ordered  to  do  by  the  foreman,  and  that,  having  knowledo;e 
of  the  danger  likely  to  result  from  his  compliance  with  the 
foreman's  demands,  he  should,  acting  prudently,  have  refused 
to  obey,  and  that  failing  in  this  he  was  guilty  of  such 
contributory  negligence  as  precludes  recovery  on  his  part. 
Under  the  evidence  it  can  not  be  assumed,  as  a  matter 
of  law,  that  the  danger  was  so  imminent  that  no  man 
of  ordinary  prudence,  having  knowledge  of  it,  would  incur 
it.    The  rule  is,  that  where  the  servant  is  injured  while 
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obeying  the  orders  of  his  master  to  perform  work  in  a 
dangerous  manner,  the  master  is  liable,  unless  the  danger 
is  so  imminent  that  a  man  of  ordinary  prudence  would 
not  incur  it.  Under  the  evidence  in  this  record  it  would 
seem  clear  that  it  was  a  question  of  fact  for  the  jurj* 
to  determine  whether  the  danger  was  of  the  character  men- 
tioned, and  whether  the  plamtiff  knowingly  incurred  it. 
The  mere  fact  that  he  did  not  regard  it  as  safe  to  fasten  the 
hook  over  the  double  loop,  and  that  the  usual,  customary 
and  safer  way  was  to  attach  the  hook  to  the  single  loop, 
with  a  noose  over  the  beam  or  rafter,  and  that  he  regarded 
the  stage  or  scaffold  as  too  short,  but  performed  the  work 
as  specifically  directed  by  the  master,  Avas  not,  under  all 
of  the  circumstances  of  this  case,  such  proof  as  to  author- 
ize the  court  to  sav  to  the  jury,  as  a  legal  proposition,  that 
the  evidence,  with  all  justifiable  inferences  to  be  dinwn 
from  it,  was  insufficient  to  authorize  recovery." 

Inasmuch  as  there  may  be  another  trial  of  this  case,  we 
call  attention  to  the  exclusion  by  the  court  of  evidence  as 
to  the  usual  and  ordinary  method  of  conducting  defendants' 
business.  As  we  have  seen,  the  employe  only  assumes  the 
risks  ordinarily  incidental  to  his  employer's  business  and 
to  the  employeVs  known  manner  of  haVing  it  performed. 
The  court,  by  several  rulings,  refused  to  allow  plaintiff  to 
prove  anything  that  occurred  with  reference  to  the  opera- 
tion of  the  saw  the  day  before  the  accident.  It  is  true 
there  was  some  evidence  in  this  regard  admitted,  but  some 
was  excluded  which  was  competent  on  the  question  as  to 
whether  plaintiff  assumed  the  risk  of  injury.  If  defend- 
ants usually  and  ordinarily  had  a  helper  to  assist  the  saw- 
yer in  the  operation  of  this  saw,  that  fact  was  of  great 
importance  to  plaintiff,  as  may  be  seen  from  an  examination 
of  very  many  of  the  adjudicated  cases  on  assumed  risks." 

The  judgment  will  be  reversed  and  the  cause  remanded. 
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1.  Fraud — Where  One  of  Two  Innocent  Persona  Must  Svffer. — 
Where  one  of  two  innocent  parties  must  suffer  a  loss  by  reason  of  the 
dishonesty  of  a  third  person,  the  loss  must  fall  upon  the  one  who  has 
been  the  most  instrumental  in  placing  such  third  person  in  a  position 
enabling  him  to  successfully  practice  the  dishonesty. 

2.  CoMMKBCiAL  Tkfer— Forged  Indorttejneiita.—Where  the  name  of 
a  payee  in  a  check  is  forged  as  indorser,  the  money  called  for  by  the 
check  can  not  be  legally  obtained  thereon  from  the  drawee,  and  the 
payee  can  not  be  injured  by  such  forgery. 

3.  Checks— Operate  as  Assignments  of  Funds,  etc. — A  bank  check, 
in  the  form  of  those  und^r  consideration  ix\  this  suit,  operates  as  an 
assignment  to  the  payee  of  so  much  of  the  drawer*s  money  then  in  the 
drawee*s  hands  as  is  named  in  the  checks.  And  such  money  can  be  pro- 
cured only  by  the  direct  and  affirmative  act  of  the  payee  named  in  the 
check. 

4.  Samr— Assignment  by  Agenis.^So  far  as  the  drawer  of  a  check  is 
concerned,  it  is  imuiaterial  whether  the  act  of  assigning  it  is  by  the 
payee  personally  or  by  another  duly  authorized  to  perform  such  act. 

5.  Principal  and  Aoent— Poirer«  of  Attorney  to  be  Strictly  Con- 
strued.— A  power  authorizing  an  attorney  to  indorse  checks  for  deposit 
in  a  certain  trust  company  does  not  authorize  such  attorney  to  indorse 
checks  for  deposit  in  any  other  place  or  to  any  other  party. 

6.  Same — Principal — When  Bound  for  the  Wrongful  Act  of  Agent. 
— ^The  principal  is  liable  for  the  wrongful  or  fraudulent  act  of  the  agent 
if  committed  within  the  scope  of  his  authority. 

7.  Remedies — Actions  for  Money  Had  and  Received, — ^The  action  for 
money  had  and  received  may  be  maintained  whenever  the  defendant 
has  obtained  money  of  the  plaintiff  which  in  equity  and  good  conscience 
he  has  no  right  to  retain. 

8.  Banks  and  Banking— I>uf2^  in  Dnatoing  CJiecks.— Where  a  banker 
draws  a  check  payable  to  the  order  of  a  party  and  delivers  it  to  his 
agent,  no  duty  rests  upon  the  banker  to  follow  tlie  check  and  see  that  it 
is  properly  indorsed  before  it  is  negotiated. 

9.  Estoppel — To  Deny  an  Agent's  Act.— Where  a  person  authorizes 
his  agent  to  indorse  a  check,  which  he  does,  and  the  act  is  within  the 
scope  of  his  authority,  such  party  is  not  permitted  to  say  tliat  he  is  not 
liable  for  the  acts  of  his  agent  because  the  authority  w^as  intended  only 
to  apply  to  checks  received  by  the  agent  in  the  proper  management  of 
his  business*  and  that  his  agent  willfully  perverted  the  power  vested  in 
him  to  do  something  more  tlian  was  designed  or  intended. 

Assnmpsit,  to  recover  money  deposited  in  defendant's  bank.  Trial 
in  the  Superior  Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge, 
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presiding.  Verdict  and  judgment  for  defendant  by  direction  of  the 
court  Appeal  by  plaintiffs.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1808.  Reversed  and  remanded.  Opinion  filed  Janu- 
ary 24,  1899. 

Statement. 

In  June,  1894,  appellee  was  the  owner  of  a  so-called 
installment  receipt  issued  by  the  Chicago  Edison  Company, 
which,  on  payment  of  the  installments,  and  on  surrender  of 
the  receipt,  entitled  him  to  200  shares  of  the  capital  stock  of 
the  Edison  Company.  On  the  23d  day  of  June,  1894,  being 
about  to  go  East  for  the  summer,  appellee  executed  a  power 
of  attorney,  of  which  the  following  is  a  copy,  to  one  Charles 
£.  Anderson,  who  was,  then  and  there,  and  for  some  time 
bad  been  his  private  and  con&dential  clerk : 

"  Know  all  men  by  these  presents,  that  I  do  hereby 
make,  constitute  and  appoint  Chas.  E.  Anderson  to  be  my 
true  and  lawful  attorney,  for  me  and  in  my  name,  to  draw- 
checks,  bills  of  exchange  and  drafts,  and  make  orders  and 
overdrafts  upp.n  the  Northern  Trust  Coratpany  of  Chicago; 
and  in  my  name  to  indorse  checks,  drafts,  bills  of  exchange* 
notes  and  orders  for  deposit  in  said  Northern  Trust  Com- 
pany, hereby  confirming  all  that  my  said  attorney  shall  do 
under  above*  authority." 

Appellee  at  this  time  was  interested  in  several  corpora- 
tions. Anderson  collected  appellee's  rents  and  paid  his 
bills,  and  was  the  only  person  having  anything  to  do  with 
his  business,  except  appellee  himself.  When  appellee  left 
for  his  summer  vacation  he  intrusted  to  Anderson  the  cus- 
tody of  the  installment  receipt  referred  to.  He  left  with 
his  brother-in-law,  Wilmerding,  who  was  the  general  super- 
intendent of  the  Edison  Company,  a  power  of  attorney  to 
surrender  the  installment  receipt  on  its  full  payment  and 
to  receive  the  stock.  Anderson,  under  instructions  from 
appellee,  drew  checks  on  appellee's  bank  for  the  diflFerent 
installments  which  became  due  after  appellee's  departure, 
and  on  the  7th  of  August,  1894,  all  the  installments  having 
been  paid,  Wilmerding  executed  a  document  surrendering 
the  installment  receipt.  Two  certificates  of  stock  numbered 
1334  and  1335  for  100  shares  each,  were,  by  WilmcrJing's 
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direction,  delivered  by  the  Edison  Company  to  Anderson. 
Anderson  was  implicitly  trusted  by  appellee.  Ho  was  left 
in  charge  of  appellee's  office  at  Chicago,  and  of  his  business 
during  the  whole  of  that  summer  and  until  appellee's  return 
in  October.  Appellee  had,  prior  to  this  time,  bought  and 
sold  stocks  and  bonds  upon  the  Chicago  Stock  Exchange 
through  appellants,  who  were  bankers  and  brokers  at  Chi- 
cago, and  had  become  acquainted  with  Anderson  as  appel- 
lee's private  secretary  or  business  agent.  Anderson  had 
brought  to  appellant's  office  some  stocks,  the  sale  of  which 
appellee  had  arranged  for.  Anderson  had  also  received 
from  appellants,  various  stocks  purchased  by  them  for 
appellee. 

Appellee,  as  stated,  left  Chicago  about  the  23d  day  of 
June,  1894,  after  executing  the  power  of  attorney  above 
referred  to.  He  did  not  return  to  Chicago  until  the  8th  or 
9th  of  October.  In  the  meantime  he  trusted  his  whole 
business  and  affairs  to  Anderson. 

September  12, 1894,  Anderson  had  a  telephone  conversa- 
tion with  Mr.  Baker,  one  of  the  appellants,  informing  him 
that  appellee  wanted  to  sell  some  Edison  stock,  and  asked 
what  price  appellants  could  get  for  it  on  the  Chicago  Stock 
Exchange.  Baker  inquired  and  reported  that  it  was  offered 
at  $125  per  share.  Anderson  said  he  didn't  think  appellee 
would  sell  at  that  price,  but  he  would  wire  him  at  his  sum- 
mer residence  in  the  East  and  would  let  Baker  know  the 
result.  The  next  day  (September  13th)  Anderson  tele- 
phoned Baker  that  he  might  sell  fifty  or  100  shares  at  the 
market  price;  and  appellants  then  sold  fifty  shares  at  the 
then  market  price  ($123  per  share),  and  gave  Anderson  a 
check,  payable  to  the  order  of  appellee,  for  $f),137.50,  which 
was  the  amount  of  the  sale,  less  their  usual  commissions. 
This  check  was  by  Anderson  indorsed  in  appellee's  name  and 
deposited  in  the  Northern  Trust  Company  and  credited  to 
appellee's  account  in  that  bank.  On  the  day  of  the  first 
conversation  with  Baker,  Anderson  sent  over  to  appellants' 
office  certificate  numbered  1335  for  100  shares,  bearing  upon 
its  back  an  assignment  purporting  to  have  been  made  by 
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appellee,  but  which  in  fact  was  a  forgery.  This  certificate 
was  sent  to  the  Edison  Company's  office  by  appellants  and 
split  up  into  two  new  certificates,  each  for  fifty  shares, 
which  were  deliv^ered  to  appellants  by  the  Edison  Comi>any, 
one  of  which  was  transferred  to  the  party  to  whom  the 
fifty  shares  had  been  sold,  and  the  other  was  retained  by 
appellants.  September  14th  Anderson  again  telephoned 
appellants,  inquiring  whether  the  remaining  fifty  shares 
had  been  sold,  to  which  Baker  replied  no;  that  he  could  not 
get  the  same  price  that  the  first  fifty  shares  had  been  sold 
for.  Anderson  then  said  that  appellee  needed  money  and 
arranged  for  a  loan  of  $6,000  upon  it.  Upon  this  loan 
appellants  gave  a  check  for  $6,000,  payable  to  appellee's 
order.  This  check  also  was  indorsed  by  Anderson  in  appel- 
lee's name  and  deposited  to  appellee's  credit  with  the  North- 
ern Trust  Company.  September  25th  Anderson  telephoned 
appellants  that  appellee  was  in  need  of  more  funds,  and  did 
not  want  to  sell  the  stock  at  the  previous  price,  and  asked 
if  appellants  would  make  another  loan,  for  which  he  would 
send  over  another  certificate  for  100  shares.  Baker  asked 
how  much  was  wanted.  Anderson  replied  $8,000.  Baker 
said  that  was  all  right,  and  so  Anderson  sent  over  the  other 
certificate  (No.  1334)  for  100  shares,  and  on  the  same  day 
(September  25th)  appellants  gave  him  a  check  for  $8,000, 
which  check  was  also  made  payable  to  appellee's  order  and 
was  by  Anderson  indorsed  in  appellee's  name  and  deposited 
to  his  credit  with  the  Northern  Trust  Company. 

October  4th  an  additional  advance  of  $2,000  was  made 
upon  the  150  shares  then  in  appellants'  hands.  This  was 
also  arranged  by  telephone  and  a  check  for  $2,000  to  appel- 
lee's order  was  given,  and  was  also  deposited  to  appellee's 
credit  with  the  Northern  Trust  Company.  In  arranging 
for  this  loan  Anderson  told  Baker  that  this  $2,000  was  all 
appellee  wanted,  and  that  would  be  final. 

October  8th,  by  Anderson's  direction,  appellants  sold 
twenty-five  shares  at  $120,  and  credited  appellee's  account 
with  the  proceeds,  $2,987.50. 

The  foregoing  comprise  all  the  transactions  between 
Anderson  and  appellants. 
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The  second  certificate  was  also  sent  by  appellants  to  the 
Edison  Company  and  split  up,  and  the  new  certiiicates  were 
delivered  to  appellants  by  the  Edison  Company.  One  of 
them,  being  for  twenty -five  shares,  was  transferred  to  the 
purchaser,  and  the  remaining  125  shares  were  held  by  appel- 
lants as  security  for  their  loans. 

Appellants  did  not  know  of  the  power  of  attorney  which 
had  been  executed  by  appellee  to  Anderson.  They  had  no 
reason  to  suppose  that  the  money  could  be  drawn  out  of 
appellee^s  bank,  except  by  appellee's  own  check.  Appellee 
returned  to  Chicago  about  October  9th,  and  found  at  his 
office  a  statement  from  appellants  of  the  sale  of  the  twenty- 
five  shares,  whereupon  he  called  at  appellants'  ofiice  for  an 
explanation.  Baker  then  furnished  him  a  full  statement  of 
appellants'  transactions  with  Anderson,  and  appellee  there- 
upon stated  to  Baker  that  his  signature  had  been  forged. 
Appellee  at  once  went  to  the  Northern  Trust  Company, 
revoked  Anderson's  power  of  attorney,  and  had  his  account 
written  up.  He  checked  upon  the  bank  statement,  in  red 
ink,  such  of  Anderson's  deposits  and  checks  as  he  claimed 
had  been  legitimately  made  for  him  by  Anderson.  As  to 
the  balance  of  the  deposits,  he  testified  that  he  knew  noth- 
ing about  them,  and  that  the  balance  of  the  checks  were 
not  drawn  for  any  of  his  purposes,  and  there  were  no  busi- 
ness transactions  of  his  to  which  these  items  could  have 
been  applicable.  He  had  Anderson  arrested  and  sentenced 
for  larceny.  After  being  transferred  to  the  hospital  on  the 
plea  of  sickness  Anderson  escaped,  and  has  ever  since 
remained  a  fugitive.    He  was  never  indicted  for  forgery. 

October  19,  1894,  appellee  filed  a  bill  in  the  Superior 
Court  of  Cook  County  against  the  Chicago  Edison  Com- 
pany, seeking  reinstatement  as  the  holder  of  the  200  shares 
of  stock  which  had  been  transferred  by  the  Edison  Com- 
pany upon  the  forged  indorsements,  and  for  the  issuance  to 
him  of  new  shares  evidencing  such  ownership.  In  that  suit 
appellee  obtained  a  decree  for  the  issuance  of  such  new 
stock,  and  in  accordance  therewith  new  certificates  were 
issued  to  him,  and  the  dividends   which  had  in  the  mean- 
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time  accrued  on  the  old  stock  were  paid  to  him.  (62  111. 
App.  55,  and  1G4  111.  323.)  After  that  decree  appellants 
delivered  to  the  Edison  Company  200  shares  in  place  of  the 
certificates  in  question,  and  also  paid  the  company  tho 
accrued  dividends  u[K)n  such  shares,  with  the  interest 
thereon.  This  action  was  brought  by  appellants  against 
appellee  to  recover  the  different  sums  which  had  been 
deposited  in  appellee's  bank  by  Anderson  upon  the  transac- 
tions in  question. 

The  undisputed  evidence  showed  that  during  August 
Anderson  had  checked  and  drawn  out  of  appellee's  bank 
account,  for  purposes  which  appellee  called  illegitimate, 
$2,950,  and  had  deposited  $1,000  obtained  from  some  source 
as  to  which  appellee  also  was  in  ignorance. 

By  the  end  of  September  Anderson  had  replaced  out  of 
the  money  received  from  appellants  $2,775.  The  net 
amount  of  his  embezzlements  from  the  first  to  the  sixth  of 
October  was  $950.  With  the  money  received  from  appel- 
lants and  deposited  to  appellee's  credit,  and  with  a|)peliee's 
own  money,  he  had  a,  balance  to  his  credit  on  every  day 
from  September  13th  up  to  the  end  of  that  month,  and  was 
not  overdrawn  until  October  4th,  which  was  after  Ander- 
son embezzled  the  $950.  This  overdraft  was  also  made 
good  by  the  deposit  of  appellants'  last  check  for  $2,000 
October  5th. 

The  court  directed  the  jury  to  find  a  verdict  for  appellee 
and  refused  to  give  to  the  jury  the  instructions  which  were 
asked  by  appellants,  or  to  pass  upon  such  instructions  or 
either  of  them,  or  to  mark  the  instructions  or  either  of  them 
"  refused,"  to  all  of  which  rulings  the  appellants  excepted. 

The  jury  in  obedience  to  this  direction  found  a  verdict  in 
favor  of  appellee.  Appellants  moved  for  a  new  trial,  which 
motion  was  overruled  and  an  exception  noted  and  judgment 
was  entered  upon  the  verdict,  from  which  judgment  this 
appeal  is  prosecuted. 

Ullmann  &  Hacker  and  William  H.  Swift,  attorneys 
for  appellants,  contended  that  where  one  of  two  innocent 
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parties  must  suffer  a  loss  by  the  fraud  or  wrong  of  a  third 
party,  the  oue  who  put  it  into  the  power  of  such  third  party 
to  commit  such  fraud  or  wrong  must  bear  the  loss.  Me- 
chem  on  Agency,  Sec.  739;  Yeck  v.  Crura,  122  111.  268; 
Hern  v.  Nichols,  1  Salk.  289;  Griswold  v.  Haven,  26  N.  Y. 
595;  Mechanics  Bank  v.  H.  Y.  &  N.  H.  Ry.  Co.,  13  N.  Y. 
599. 

"The  scope  of  an  agent's  authority  can  not  properly  be 
restricted  to  what  the  parties  intended  in  the  creation  of 
the  agency,  for  that  would  also  exclude  negligence,  as  no 
agent  is  appointed  for  the  purpose  of  being  negligent,  any 
more  than  for  the  purpose  of  acting  fraudulently.  The 
question  can  not  be  determined  by  the  authority  intended 
to  be  conferred  by  the  principal.  We  must  distinguish  be- 
tween the  authority  to  commit  a  fraudulent  act  and  the 
authority  to  transact  the  business  in  the  course  of  which 
the  fraudulent  act  was  committed."  Reynolds  v.  Witte,  13 
So.  Car.  6;  T.,  W.  &  W.  R.  R.  Co.  v.  Harmon,  47  111.  298; 
Mulvehill  y.  Bates,  31  Minn.  364;  Southern  Express  Co.  y. 
Jasper  Trust  Co.,  99  Ala.  416. 

The  rule  is  familiar,  that  a  persop  who  knowingly  allows 
another  person's  property  to  be  mixed  with  his  own,  so  that 
the  property  of  such  other-person  can  not  be  distinguished, 
must  bear  the  whole  loss.  Beach  y.  Schmultz,  20  III.  185; 
Fuller  y.  Paige,  26  111.  358;  Diversey  v.  Johnson,  93  111.  547; 
First  Natl.  Bk.  y.  Schween,  127  111.  573. 

"  The  action  for  money  had  and  received  is  supported 
without  any  privity  between  the  parties  other  than  that 
which  is  created  by  law.  Whenever  one  man  has  in  his 
hands  the  money  of  another  which  he  ought  to  pay  over,  he 
is  liable  to  tbfs  action,  although  he  has  never  seen  or 
beard  of  the  party  who  has  the  right.     When  the  fact  is 

E roved  that  he  has  the  money,  if  he  can  not  show  that  he 
as  legal  or  e(]uitable  ground  ifor  retaining  it,  the  law  cre- 
ates tne  privity  and  the  promise."  Hall  v.  Marston,  17 
Mass.  575;  Pierce  v*  Crafts,  12  Johns.  90;  Tavlor  v.  Taylor 
et  al.,  20  111.  650;  Chitty  on  Pleading,  Vol.  f,  353. 

Anderson's  authority  under  the  power  was  strictly  analo- 
gous to  that  of  a  partner.  He  had  a  right  to  draw  for 
appellee's  use,  and  he  had  a  right  to  draw  for  his  own  use  to 
the  extent  of  the  appellee's  indebtedness  to  him.    Each 
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partner  is  the  agent  of  the  firm,  and  the  firm  is  liable  for  his 
torts  committed  within  the  scope  of  his  agency.  Bates  on 
Partnership,  Vol.  1,  Sec.  461;  Tenney  v.  Foote,  95  111.  99; 
Wiley  V.  Stewart,  122  111.  645. 

If  one  of  the  partners  converts  to  his  own  use  property  in 
the  possession  of  the  firm,  all  the  partners  are  liable.  Even 
if  the  partner  who  converts  the  property  improperly  pro- 
cured it  and  placed  it  in  the  custody  of  the  firm  in  order 
that  he  may  have  the  opportunity  of  converting  it  to  his 
own  use,  the  firm  is  liable.  This  was  decided  in  several 
cases  arising  out  of  the  notorious  Fauntleroy  forgeries, 
which  occurred  in  London  in  the  year  1819.  Marsh  v. 
Keating,  2  Clark  &  Fin.  250. 

Williams,  Holt  &  Wheeler,  attorneys  for  appellee, 
contended  that  the  mere  unauthorized  deposit  of  money  in 
Fay's  bank  account,  from  which  it  was  withdrawn  before 
he  knew  it  was  there,  did  not  make  it  his  money  or  render 
him  liable  to  the  depositor.  Bank  of  Las  Vegas  v.  Oberne, 
121  111.  25;  Andrews  v.  ^tna  Life  Ins.  Co.,  92  K  Y.  596, 
604;  Story  on  Agency,  Sec.  248;  1  A.  &  E.  Encyc.  (2d  Ed.), 
1193. 

This  is  not  a  case  between  "  two  innocent  parties."  It 
was  Slaughter,  and  not  Fay,  who  put  it  into  the  power  of 
Anderson  to  steal  the  money.  Bank  of  Las  Vegas  v. 
Oberne,  121  111.  25-,  Penna.  Co.  v.  Franklin  Ins.  Co.,  181 
Pa.  40;  Hurley  v.  Watson,  68  Mich.  531. 

Anderson's  dealings  with  the  stock  were  not  within  the 
scope  of  his  actual  or  apparent  authority.  Bank  of  Las 
Vegas  v.  Oberne,  supra^  121  111.  25;  Rawson  v.  Curtiss,  19 
111.  456,  474-5;  Mechem  on  Agencj',  Sees.  276, 288,  and  cases 
cited;  Baxter  v.  Lament,  60  111.  237;  Peabody  v.  Hoard,  46 
III.  242;  Wharton  on  Agency,  Sec.  139;  Davidson  v.  Porter, 
57  111.  300, 305;  Law  v.  Stokes,  3  Vroom,  249;  1  A.  &  E. 
Encyc.  (2d  Ed.),  989,  and  cases  cited;  Edwards  v.  Dooley, 
120  N.  Y.  540;  Griswold  v.  Haven,  25  Id.  595. 

No  part  of  the  unauthorized  deposits  was  used  for  Fay^s 
benefit,  or  remained  subject  to  his  control  when  be  learned 
of  the  frauds. 
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(1)  The  money  was  actually  all  gone. 

(2)  Anderson's  supposed  prior  embezzlement 'from  Fay 
does  not  make  Fay  liable  to  Slaughter  for  the  amount  of 
such  prior  defalcation.  Atlantic  Bank  v.  Merchants'  Bank, 
10  Gray,  532;  Atlantic  Cotton  Mills  v.  Indian  Orchard  Mills, 
147  Mass.  268;  Baldwin  v.  Burrows,  47  N.  Y.  109;  Hastings 
V.  Bangor  House  Prop.,  18  Me.  436;  In  re  Ketchum,  1  F. 
R.  '815,  830,  832,  833;  Bohart  v.  Oberne,  36  Kas.  284; 
Spooner  v.  Thompson,  48  Vt.  259;  Thatcher  v.  Pray,  113 
Mass.  291;  Pope  v.  Lowitz,  14  111.  App.  96. 

(3)  No  part  of  the  Slaughter  money  is  shown  to  have 
been  actually  paid  out  for  Fay's  benefit.  Moses  v.  McFar- 
lan,  2  Burr.  1012;  Supervisors  v.  Manny,  56  111.  160. 

Mb.  Justice  Horton  delivered  the  opinion  of  the  court. 

In  this  case  there  is  but  very  little,  if  an 3^,  conflict- in  the 
testimony  as  to  any  material  fact.  The  two  stock  certifi- 
cates delivered  by  Anderson  to  appellants  were  in  the  name 
of  appellee.  There  is  no  question  but  that  the  indorsement 
thereon  of  the  name  of  the  appellee  was  a  forgery.  Appel- 
lants did  not  pay  Anderson  in  currency  or  in  checks  to  his 
order,  but  gave  him  in  payment  for  said  certificates  their 
checks  payable  to  the  order  of  appellee.  There  were  four 
such  checks,  given  at  different  times,  amounting  to  the  sum 
of  $22,137.50. 

During  all  tho  period  covering  the  transactions  in  ques- 
tion, .appellee  was  absent  from  Chicago  and  Anderson 
attended  to  all  his  business  there.  By  the  power  of  attor- 
ney which  appellee  gave  to  Anderson,  the  latter  was  author- 
ized to  indorse  checks  in  the  name  of  appellee  "/br  deposit 
in  said  Northern  Trust  Company,"  being  the  bank  where 
appellee  made  his  deposits.  Anderson  was  not  authorized 
to  indorse  checks  payable  to  the  order  of  appellee  for  any 
purpose  except  to  deposit  the  same  in  said  bank.  He  could 
not  have  used  either  one  of  appellants'  checks  in  any  way 
except  to  deposit  it  in  that  bank  to  the  credit  of  appellee. 
Each  and  every  one  of  the  four  checks  in  question  was 
payable  to  the  order  of  appellee  by  the  name  C.  N.  Fay,  and 
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had  thereon  the  indorsement,  "For  deposdt,  C.  N.  Fay." 
All  of  said  checks,  thus  indorsed,  were  deposited  in  said 
bank,  and  the  amount  thereof  passed  to  the  credit  of 
appellee. 

Had  the  name  of  appellee  been  forged  as  indorser  upon 
those  checks,  the  money  of  appellants  could  not  have  been 
legally  obtained  thereon,  and  they  would  not  have  been 
injured  thereby.  But  the  indorsement  was  not  a  forgery. 
It  was  put  there  by  one  authorized  by  appellee  to  do  it, 
and  hence  was,  in  law,  the  act  of  appellee  himself,  as  fully 
as  though  he  had  personally  performed  the  physical  act  of 
writing  his  name  upon  the  back  of  the  checks. 

At  the  time  said  checks  were  given,  appellants  were  not 
aware  of  the  fact  that  Andenson  held  said  power  of  attorney. 
There  were  no  dealings  between  appellants  and  appellee 
after  said  power  of  attorney  was  given  to  Anderson,  except 
the  transactions  in  question.  Appellants,  therefore,  had 
no  reason  to  suppose  that  Anderson  was  in  a  position  such 
that  he  could  embezzle  the  money  represented  by  said 
checks,  or  that  such  money  could  be  obtained  by  any  one 
or  in  any  manner  except  by  appellee  personally.  Ander- 
son was  put  in  that  position  by  appellee.  It  was  only  by 
reason  of  the  confidence  reposed  in  him,  and  the  authority 
vested  in  him  by  appellee,  that  Anderson  was  enabled  to 
steal  appellee's  money,  or  any  part  thereof.  Appellants  in 
no  manner  authorized  Anderson  to  obtain  the  money  upon 
said  checks.  They  did  nothing,  neither  did  they  omit  to 
do  anything  which  they  should  have  done,  in  consequence 
of  which  Anderson  was  enabled  to  obtain  the  money  upon 
said  checks.  But  for  the  acts  of  appellee  Anderson  could 
not  have  secured  that  money.  We  are  therefore  unable  to 
discover  any  reason,  either  in  law  or  equity,  why  appel- 
lants should  be  held  to  be  responsible  for  the  acts  of  Ander- 
son in  causing  such  money  to  be  placed  in  bank  to  the 
credit  of  appellee. 

We  need  not  here  discuss,  at  length,  the  legal  construc- 
tion or  effect  of  bank  checks  in  the  form  of  those  under 
consideration.    They  operate  as  an  assignment  to  the  payee 
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of  SO  much  of  the  drawer's  money  then  in  the  hands  of  the 
bank  named  in  the  checks.  That  money  can  then  be  pro- 
cured only  by  the  direct  and  affirmative  act  of  the  payee 
named  in  the  checks.  In  so  far  as  the  drawer  of  the  checks 
is  concerned,  it  is  immaterial  whether  such  act  is  performed 
by  the  payee  personally,  or  by  another  who  is  by  the  payee 
duly  authorized  to  perform  such  act  It  is  immaterial 
whether  appellee  indorsed  said  checks  with  his  own  hand 
or  with  Anderson's  hand.  It  was,  in  law,  his  act.  Taylor 
V.  Taylor,  20  111.  650,  652. 

If  the  indorsements  of  the  name  of  appellee  upon  the 
checks  of  appellants  were  not  legal  and  valid  indorsements, 
then  the  Northern  Trust  Company  would  be  liable,  either 
to  appellants  or  to  the  bank  upon  which  the  checks  were 
drawn,  for  the  amount  of  money  it  obtained  upon  such 
checks.  In  that  event  the  appellee  would  be  liable  to  pay 
to  the  Trust  Company  the  amount  it  was  thus  compelled  to 
pay.  It  will  not,  however,  be  contended  but  that  as  between 
the  appellee  and  the  Trust  Company,  where  the  checks  were 
deposited,  the  indorsements  were,  in  law,  as  valid  and 
binding  upon  appellee  as  though  made  with  his  own  hand. 
If  such  indorsements  be  valid  and  binding  as  between 
appellee  and  his  bank,  why  are  they  not  equally  binding  as 
between  appellee  and  appellants  ?  If  they  be.  sufficient  to 
effect  a  transfer  of  the  money  from  the  bank  of  appellants 
to  the  credit  of  appellee  in  his  bank,  why  are  they  not  suffi- 
cient to  protect  appellants  as  against  the  claim  of  appellee  ? 
Appellee  ought  not  to  be  permitted  to  repudiate  the  sale  of 
the  stock  by  Anderson  to  appellants,  and  at  the  same  time 
to  retain  the  proceeds  of  such  sale.  When  the  money  of 
appellants  was,  by  the  act  of  appellee,  taken  from  their 
bank  and  placed  to  his  credit  in  his  bank,  it  became  his 
money.  Upon  the  question  of  legal  responsibility,  it  is  a 
matter  of  little  or  no  consequence  to  appellants  how,  or  for 
what  purpose,  appellee  personally,  or  by  his  duly  author- 
ized attorney  in  fact,  checked  the  money  out  of  his  bank. 

But  it  is  contended  on  behalf  of  appellee  that  no  part  of 
the  money  obtained  on  these  checks  and  deposited  to  his 
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credit  in  his  bank  remained  there  when  he  learned  of  An- 
derson's fraudulent  conduct — that  Anderson  had  checked 
it  out  for  his  own  use — and  therefore  appellee  is  not  liable 
therefor.  This  contention  can  not  be  sustained.  To  sup- 
port this  position,  it  is  urged  that  Anderson  was  authorized 
to  draw  checks  in  appellee's  name  for  appellee's  use  and 
benefit  only,  and  was  not  authorized  to  draw  such  checks 
for  his  own  use  or  benefit.  That  may  be  correct  as 
between  appellee  and  Anderson.  It  is  not,  however,  bind- 
ing as  between  appellee  and  appellants,  who  had  no  notice 
of  this  private  understanding. 

As  to  the  indorsing  of  checks  and  other  bills  receivable, 
which  are  made  payable  to  the  order  of  appellee,  the  power 
of  attorney  authorizes  Anderson  in  these  words :  "  In  my 
name  to  indorse  checks,  drafts,  bills  of  exchange,  notes  and 
orders  for  deposit  in  said  Northern  Trust  Company."  It 
thus  appears  that  as  to  indorsing  checks,  etc.,  the  power 
and  authority  of  Anderson  is  restricted  to  indorsements  for 
deposit  in  said  Trust  Company.  He  was  not  empowered  to 
indorse  the  checks  in  question  for  deposit  in  any  other  bank 
or  for  transfer  to  any  other  party.  But  there  is  in  the  power 
of  attorney  no  restriction  or  limitation  whatever  as  to  the 
power  or  authority  of  Anderson  to  draw  checks,  or  as  to 
the  use  he  shall  make  of  them,  or  the  purpose  for  which 
they  shall  be  drawn,  except  that  they  shall  be  drawn  upon 
said  Northern  Trust  Co.  That  provision  of  said  power  of 
attorney  is  as  follows  :  "  I  do  hereby  make,  constitute  and 
appoint  Chas.  E.  Anderson  to  be  my  true  and  lawful  attor- 
ney, for  me,  and  in  my  name,  to  draw  checks,  bills  of 
exchange  and  drafts,  and  make  orders  and  overdrafts  upon 
the  Northern  Trust  Company  of  Chicago." 

If  the  contention  be  correct  that  as  between  appellee  and 
Anderson  the  latter  had  no  authority  to  draw  checks  except 
for  appellee's  personal  use  or  business,  and  if  it  be  true  that 
this  limitation  of  his  authority,  extends  to  and  is  binding 
upon  third  parties,  then  the  Northern  Trust  Company  Bank 
honored  checks  drawn  by  Anderson  in  the  name  of  appellee, 
and  charged  the  same  to  appellee's  account,  which  it  should 
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not  have  done.  If  that  secret  limitation  of  Anderson's 
power  is  to  be  enforced,  as  against  appellants,  it  must  be 
binding  upon  the  bank  also.  If  that  be  «o,  then  in  the  eye 
of  the  law  the  money  collected  on  appellants'  checks  and 
placed  to  the  credit  of  appellee  in  his  bank  id  still  there  to 
his  credit,  and  he  should  not  be  permitted  to  keep  the  money 
after  having  recovered  his  stock. 

This  suit  is  for  money  had  and  received.  We  think  the 
form  of  action  is  well  chosen.  In  Taylor  v.  Taylor  {ante\ 
20  111.  650,  653,  it  is  held  to  be  «  the  well  recognized  doc- 
trine  that  the  action  for  money  had  and  received  may  be 
maintained  whenever  the  defendant  has  obtained  money  of 
tbe  plaintiff  which  in  equity  and  conscience  he  has  no  right 
to  retain."  Hall  v.  Marston,  17  Mass.  575;  Pierce  v.  Crafts, 
12  Johns.  90. 

We  need  cite  no  authorities  to  sustain  the  statement  that 
appellee  is  liable  to  third  parties  for  the  acts  of  Anderson, 
although  wrongful  or  fraudulent  as  between  them,  if  such 
acts  are  "  within  the  scope  of  his  (Anderson's)  authority." 
It  does  not  appear  that  appellants  had  any  occasion  to,  or 
that  they  did,  investigate  as  to  Anderson's  authority  to 
indorse  the  checks  they  had  given.  They  were  prudent 
and  cautious  enough  to  make  the  checks  payable  to  the 
order  of  appellee.  No  duty  rested  upon  them  to  follow  the 
checks  and  see  that  they  were  properly  indorsed  before  any 
one  took  them.  When  the  Northern  Trust  Company  took 
those  checks,  it  did  so  at  its  peril  as  to  the  validity  of  the 
indorsement.  The  indorsing  of  the  checks  in  question  by 
Anderson  was  within  the  scope  of  his  authority.  Appel- 
lee, then,  should  not  be  permitted  to  say,  "It  is  true 
Anderson  was  xay  attorney  in  fact,  authorized  to  indorse 
my  name  upon  checks  payable  to  my  order  for  deposit  in 
my  bank,  but  that  was  intended  by  me  to  apply  only  to 
checks  received  by  him  in  the  proper  management  of  my 
business,  and  he  willfully  perverted  the  power  vested  in  him 
to  do  something  more  than  I  designed  or  intended,  and 
therefore  I  should  not  be  liable  for  his  acts."  T.  W.  &  W. 
E.  R.  Co.  V.  Hal-mon,  47  111.  298,  308. 
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The  case  of  National  Bank  of  Las  Vegas  v.  Oberne,  121 
111.  25,  is  cited  by  counsel  for  appellee  with  the  remark  that 
^Hhis  case  in  its  facts,  is  absolutely  parallel  to  the  case  at 
bar."  We  do  not  so  read  it.  In  that  case  the  precise 
authority  of  the  agent  does  not  appear.  From  the  state- 
ments in  the  opinion  of  the  court  and  the  arguments  of 
counsel,  we  understand  the  facts  to  be  that  Thomas  Davis 
was  at  Las  Vegas  the  agent  of  Oberne  &  Co.,  a  Chicago 
firm;  that  when  Davis  made  purchases  there  for  that  firm,  he 
drew  drafts  on  them  and  deposited  the  same  in  the  appellant 
bank;  that  the  amount  of  such  drafts  were  by  the  bank 
passed  to  the  credit  of  the  firm;  that  Davis  was  authorized 
to  check  out  of  the  bank  only  the  amount  or  proceeds  of 
the  drafts  thus  drawn  and  deposited  by  him,  and  that  he 
had  no  authority  to  bind  Oberne  &  Co.  by  indorsement  or 
guaranty.  Davis  applied  to  the  bank  to  discount  a  prom- 
issory note  which  he  had  taken  for  money  loaned  and 
which  was  made  payable  to  the  order  of  Oberne  &  Co.  The 
cashier  of  the  bank  wrote  on  the  back  of  the  note  an  indorse- 
ment and  guaranty.  To  that  was  signed  the  name  of 
Oberne's  firm  bv  said  Davis,  and  the  amount  of  the  note 
was  passed  to  the  credit  of  the  firm.  The  whole  amount 
was  afterward  checked  out  upon  checks  signed  "  Oberne, 
Hosick  &  Co.,  per  Thomas  Davis."  A  portion  of  those 
checks  were  given  in  payment  for  purchases  made  by  Davis 
for  said  firm,  and  a  portion  were  for  Davis'  personal  use. 
The  note  not  being  paid,  the  Las  Vegas  bank  sued  Oberne 
&  Co.  upon  said  guaranty  indorsed  upon  said  note.  The 
holding  by  the  Supreme  Court  was  that  Oberne  &  Co.  were 
liable  for  that  portion  of  the  proceeds  of  said  note  which 
was  checked  out  and  paid  by  Davis  for  stock  purchased  by 
him  and  shipped  to  said  firm,  but  were  not  liable  for  the 
portion  checked  out  by  Davis  for  his  own  use. 

The  Oberne  case  was  a  proceeding  by  the  bank  against 
the  depositor.  To  make  the  case  at  bar  parallel  with  that 
case  as  to  parties,  it  should  have  been  brought  by  the  North- 
ern Trust  Company  against  Fay,  the  appellee.  The  maker 
of  the  note  which  Davis  had  guaranteed  in  the  Oberne  case 
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did  not  pay  the  note.  Suppose  the  bank  upon  which  the 
appellants'  checks  were  drawn  had  declined  to  pay  them, 
and  the  Northern  Trust  Company  had  sued  appellee  for  the 
amount  of  same,  which  had  been  passed  to  his  credit  and 
checked  out  by  Anderson.  That  would  have  made  a  case 
nearly  or  quite  parallel  to  the  Oberne  case.  But  surely  it 
will  not  be  contended  that  in  the  supposed  case  appellee 
could  successfully  interpose  the  objection  that  Anderson 
was  not  authorized  to  make  the  indorsements  which  were 
made  upon  the  checks  in  question  and  deposit  the  same  to 
appellee's  credit.  The  defense  in  the  Oberne  case  was  not 
based  upon  the  fact  that  Davis  had  checked  the  money  out 
improperly,  but  upon  the  fact  that  he  had  no  authority  to 
guarantee  the  note.  The  Oberne  case  is  not  parallel  to  or 
decisive  of  the  case  at  bar,  as  is  so  strenuously  and  repeat- 
edly urged. 

Neither  is  the  position  of  appellee  tenable  that  "  It  was 
Slaughter,  and  not  Fay,  who  put  it  into  the  power  of 
Anderson  to  steal  this  money."  It  was  by  reason  of  the 
authority  given  by  Fay  to  Anderson  b}'^  the  jwwer  of  attor- 
ney that  the  latter  was  able  to  get  the  money  into  the  bank 
to  the  credit  of  Fay.  It  was  by  reason  of  the  same  author- 
ity conferred  in  the  same  manner  that  Anderson  could 
check  the  money  out  of  the  bank  and  steal  it.  If  Ander- 
son had  not  been  vested  with  this  authority  by  Fay,  he 
could  not  have  secured  the  control  of  the  monev  called  for 
by  appellants'  checks  in  any  way  which  would  have  been 
binding  upon  appellants. 

We  are  of  opinion,  as  stated  by  counsel  for  appellants, 
that  "  the  fact  that  appellee  did  not  have  appellants'  money 
in  his  possession  and  control  when  this  suit  was  brought, 
because,  after  it  came  to  his  possession  and  control,  it  was 
drawn  out  by  Anderson  acting  under  a  power  of  attorney, 
of  whose  existence  appellants  were  ignorant,  is  no  defense 
to  this  action." 

Each  partner  is  an  agent  of  his  firm  and  of  the  other 
members  of  the  firm,  in  the  matter  of  the  firm  business. 
Anderson  was  the  agent  of  appellee.     The  principal   is 
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bound  by  the   acts  of  the  agent,  Avithin  the  scope  of  his 
authority,  in  one  case  as  much  as  in  the  other. 

The  case  of  Marsh  v.  Keating,  2  Clark  &  Fin.  250,  arose 
out  of  the  notorious  Fauntleroy  forgeries  in  London  in  1819. 
The  report  of  the  case  is  quite  voluminous,  and  it  is  a  lead- 
ing case.  It  appears  that  one  Fauntleroy,  a  member  of 
the  firm  of  Marsh  &  Co.,  bankers,  forged  a  power  of  attor- 
ney to  the  firm  from  oiie  of  its  customers  named  Ann 
Keating,  by  virtue  of  which  he  transferred  £9,000  of  annui- 
ties registered  in  the  name  of  Mrs.  Keating  at  the  bank 
of  England,  and  sold  the  same  through  a  broker.  The 
firm  kept  a  bank  account  with  Martin,  Stone  &  Co.,  and 
the  broker  deposited  the  net  proceeds  of  the  sale  of  the 
annuities  with  this  banking  house  to  the  credit  of  Marsh  & 
Co.  The  money  was  then  drawn  out  by  Fauntleroy  on 
checks  signed  by  him  with  the  firm  name,  and  was  con- 
verted to  his  own  use.  The  firm  of  Marsh  &  Co.  consisted 
of  four  members,  neither  of  whom,  except  Fauntleroy, 
knew  of  his  transactions,  and  they  were  not  entered  upon 
the  books  of  the  firm,  neither  did  the  firm  receive  anv 
benefit  from  the  transactions.  The  question  in  the  case 
Avas  whether  Ann  Keating  could  maintain  an  action  for 
money  had  and  received  against  the  firm  of  Marsh  &  Co. 
Held,  that  the  action  could  be  maintained.  The  House  of 
Lords,  by  Mr.  Justice  Park,  said  (p.  289) : 

"  Fauntleroy,  one  of  the  partners,  deceived  the  others  by 
preventing  the  money  from  being  ultimately  brought  to  the 
account  of  the  house;  but  as  between  them  and  the  person 
by  the  sale  of  whose  stock  it  was  produced,  we  think  the 
fraud  of  their  partner,  Fauntleroy,  in  the  subsequent  appro- 
priation of  the  money,  affords  no  answer  after  it  had  once 
been  in  their  power." 

The  same  question  was  involved  in  the  case  In  re  Ket- 
ch um,  1  Fed.  Rep.  816.  In  that  case  it  appears  that  the 
firm  of  Ketchum  &  Belknap  was  engaged  as  brokers  in 
buying  and  selling  stocks  for  customers.  Belknap  was 
intrusted  individually  for  safe  keeping  with  large  amounts 
of  stocks  and  securities  belonging  to  Morris,  kept  in  a  tin 
box,  of  which  he  retained  the  key.    Morris,  the  owner  of 
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the  stocks  and  securities,  kept  a  deposit  account  in  a  bank, 
and  Belknap  had  a  power  of  attorney  from  him  to  checlc 
upon  this  account,  but  had  no  authority  to  draw  money, 
except  for  the  proper  use  and  benefit  of  Morris,  and  no 
authority  to  use  or  dispose  of  the  stocks  and  securities 
except  by  the  order  of  Morris.  Belknap  drew  checks  against 
the  bank  account,  and  deposited  the  checks  to  the  credit  of 
his  firm,  without  the  knowledge  of  his  partner,  and  sold 
and  disposed  of  some  of  the  stocks  and  securities,  and  depos- 
ited the  proceeds  in  the  bank  to  the  credit  of  his  firm,  and 
used  other  stocks  and  securities  by  hypothecating  them  for 
loans  to  his  firm.  The  firm  failed  and  went  into  bank- 
ruptcy, and  the  case  arose  upon  the  right  of  the  defrauded 
party,  Morris,  to  prove  his  claims  against  the  bankrupt 
estate  of  his  firm.  It  was  objected  that  the  claims  could 
not  be  proved,  because  the  fraudulent  acts  of  Belknap,  done 
without  the  knowledge  of  his  partner,  could  not  bind  the 
firm,  and  that  the  firm  received  no  benefit  from  the  trans- 
actions, because  Belknap  drew  out,  for  his  personal  uses, 
the  moneys  deposited  to  the  credit  of  th^  firm. 
The  court  (Choate,  J.)  said  (p.  831,  ^^  seq.): 

^^  The  case  of  }f  arsh  v.  Keating  can  not,  I  think,  be  distin- 
guished in  principle  from  the  present  case.  *  *  *  That 
case  discloses  that  the  plaintiff  was  a  customer  of  the  defend- 
ants' firm,  but  the  liabilitv  of  the  defendants  is  not  rested  at 
all,  on  any  fiduciary  relation  between  the  firm  and  the  plaint- 
iff, as  respects  her  stocks,  but  wholly,  as  it  seems,  on  the 
receipt  of  her  money.  *  *  *  The  point  made  bj^  the 
opposing  creditors,  that  F.  M.  Ketchum,  or  the  firm,  is  not  lia- 
ble, because  Belknap,  after  the  deposit  of  these  moneys,  drew 
out  all  or  some  of  them  for  his  own  personal  uses,  is  unten- 
able. If,  by  the  receipt  of  the  money,  the  firm  was  made 
chargeable  with  it,  it  is  no  answer  that  the  firm  was  after- 
ward robbed  of  it  or  a  part  of  it;  much  less  that  a  member 
of  the  firm,  being  authorized  to  draw  checks  on  the  firm's 
bank  account,  abused  that  authority  by  drawing  for  pur- 
poses not  authorized  by  the  agreement  between  the  part- 
ners." 

Counsel  for  appellants  requested  the  trial  court  to  give  to 
the  jury  several  instructions,  but  the  court  refused  to  pasi 
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upon  said  instructions,  and  refused  to  give  them  or  either 
of  them  to  the  jury,  and  instructed  the  jurj'  that  appel- 
lants were  not  entitled  to  recover,  and  to  find  a  verdict  for 
the  appellee.  The  second  and  third  of  said  instructions  are 
as  follows,  viz.: 

2.  "  If  the  jury  believe  from  the  evidence  that  the  de- 
fendant's bank  account  was  permanently  benefited  by  the 
money  obtained  by  Anderson  from  the  plaintiflFs,  they  will 
find  and  render  a  verdict  in  favor  of  the  plaintiffs  and 
against  the  defendant  for  the  amount  of  such  benefit  as 
found  by  them  from  the  evidence." 

3.  "If  the  jury  believe  from  the  evidence  that  Ander- 
son, claiming  to  act  as  the  agent  of  the  defendant,  obtained 
money  from  the  plaintiffs  upon  the  sale  or  pledge  of  the 
shares  of  stock  in  the  Chicago  Edison  Company  mentioned 
in  the  evidence,  with  indorsements  of  said  defendant  upon 
their  back,  which  indorsements  had  been  previously  forged 
by  said  Anderson,  and  that  said  Anderson  used  portions  of 
such  monej's  so  obtained  to  replace  moneys  previously  em- 
bezzled by  him  from  said  defendant,  and  the  balance  of 
such  moneys  or  some  portions  thereof  for  the  use  and  bene- 
fit of  said  Fay  in  his  legitimate  business,  then  the  jury  are 
instructed  that  said  defendant  is  liable  to  said  plaintiffs  in 
this  action  for  so  much  of  such  moneys  as  were  used  by 
said  Anderson  to  replace  money  previously  embezzled  by 
him  from  said  defendant,  and  also  for  so  much  of  the  bal- 
ance thereof  as  was  used  by  said  Anderson  for  the  use  and 
benefit  of  said  defendant  in  his  legitimate  business." 

There  is  testimony  tending  to  show,  and  which  it  is  con- 
tended by  appellants  conclusively  establishes,  that  a  portion 
of  the  money  collected  upon  the  checks  given  by  appellants 
was  paid  and  used  for  appellee's  benefit  and  to  pay  his 
debts.  If  it  be  true  that  a  portion  of  that  money  was  so 
used,  then  appellants  were  entitled  to  recover  the  same 
from  appellee,  because  it  was  so  used,  without  regard  to 
the  question  of  whether  it  came  rightfully  into  the  bank  to 
the  credit  of  appellee.  See  the  Oberne  case,  ante  (121  III. 
25).  The  jury  should  have  been  instructed  upon  this  point 
and  should  have  been  permitted  to  determine  what  the 
facts  are  in  that  regard. 

But  we  prefer  to  place  our  decision  upon  the  main  ques- 
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tioQ  that  it  was  error  to  instruct  the  jury  that  appellants 
are  not  entitled  to  recover,  and  to  direct  them  to  find  a 
verdict  for  the  appellee. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 


Albert  8.  Tyler  and  Louis  A.  Hippach^  Copartners  as 
Tyler  &  Uippach^  v.  Benjamin  Hyde  and 

W.  H.  Winslow. 

1.  Patmbnt— ^cccptonce  of  a  Second  Note, — The  giving  of  a  second 
note  for  the  same  debt  does  not  necessarily  extinguish  liability  upon  the 
first  note,  and  whether  such  second  note  was  accepted  as  payment  or 
merely  as  additional  security  is  a  question  of  fact. 

2.  Same — Taking  a  Second  Note  for  the  Same  Debt— Whether  Pay- 
ment or  Additional  Security,— It  the  giving  of  a  second  note  extin- 
guishes the  liability  upon  a  first  note  given  for  the  same  debt,  it  can 
only  be  by  reason  of  an  express  agreement  of  the  parties  to  that  effect, 
and  in  the  absence  of  such  agreement,  the  presumption  prevails  that 
the  second  note  was  for  additional  security  and  not  a  payment. 

Assumpsit,  on  a  promissory  note.  Trial  in  the  Superior  Court  of 
Cook  County;  the  Hon.  Theodore  Bbentano,  Judge,  presiding.  Find- 
ing and  judgment  for  defendants.  Error.  Heard  in  this  court  at  the 
October  term,  1898.  Reversed  and  remanded.  Opinion  filed  February 
9,  1899. 

Benjamin  Hyde,  one  of  defendants  in  error,  obtained 
credit  from  plaintiflFs  in  error  to  the  extent  of  $3,000,  upon 
giving  a  note  for  that  amount,  signed  by  himself  and  also 
signed  by  defendant  in  error  Winslow  as  a  guarantor.  The 
note  bore  date  April  1,  1896,  and  was  by  its  terms  payable 
thirty  days  thereafter.  Payments  amounting  to  $700  were 
made  by  Hyde.  After  maturity  of  this  note,  Hyde  gave 
to  plaintiflFs  in  error  a  note  for  $2,350,  secured  by  a  trust  deed, 
the  $2,350  bein^  the  balance  then  due  upon  the  $3,000  note. 
This  second  note  was  not  signed  by  Winslow,  the  guarantor 
of  the  first  note.    The  suit  here  was  brought  upon  the  first 
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note  against  Hyde,  maker,  and  Winslow,  guarantor.  The 
general  issue  was  pleaded  and  later  two  special  pleas  were 
interposed  which,  in  effect,  averred  that  the  $3,000  note, 
sued  on,  had  been  paid  by  the  giving  of  the  note  for  $'2,350 
and  that  said  note  for  $2,350  had  been  accepted  by  plaint- 
iffs in  error  in  full  satisfaction  and  discharge  of  the  $3,000 
note.  Such  payment  and  discharge  by  reason  of  the  taking 
of  the  second  note  was  disputed  by  plaintiffs  in  error,  and 
the  issue  presented  by  these  pleas  of  paj^ment  and  replica- 
tions thereto,  was  the  only  issue  submitted  to  the  jury. 
No  question  was  raised  in  the  court  below  as  to  any  release 
of  the  guarantor,  except  as  he  would  have  been  released  by 
payment.  The  circumstances  of  the  giving  of  the  second 
note,  i.  e.^  the  secured  note  for  $2,350  from  which  defend- 
ants in  error  seek  to  have  drawn  a  conclusion  of  payment, 
were  as  follows:  When  the  $2,300  note  was  given,  it  was 
secured  by  a  trust  deed  conveying  certain  real  estate,  and  a 
contract  for  sale  of  real  estate  was  also  given  as  additional 
security.  Hyde  testified  that  upon  the  giving  of  the  new 
note  and  securities,  Hyde  asked  Tyler  to  "give  back  the 
old  note."  Tyler  replied  that  "he  was  willing  to  give 
back  the  old  note  if  I  would  pay  him  the  $1,200,  otherwise 
he  was  going  to  hold  that,  to  be  certain  he  would  get  his 
money;  since  if  I  could  not  pay  him  the  note  and  he  was 
obliged  to  sell  the  property,  he  would  have  Winslow  on  the 
old  note.  1  then  asked  him  if  he  would  put  that  agree- 
ment in  writing,  that  he  would  release  Winslow  on  a  pay^- 
ment  of  $1,200,  and  he  did  so."  The  written  agreement 
was  as  follows : 

"  The  undersigned  hereby  agree  that  upon  payment  by 
Benj.  Hyde  of  his  certain  promissory  note  for  twelve 
hundred  dollars,  dated  Nov.  30th,  1894,  and  due  on  or 
before  two  years  from  that  date,  to  Andrews  &  Piper  for 
balance  of  purchase  money  on  lots  8,  9,  10,  block  20,  in 
Bervvyn,  together  with  all  costs  of  collection,  if  any,  they, 
the  unilersigned,  will  return  to  said  Benj.  Hyde  his  note  for 
three  thousand  dollars,  dated  April  1,  1896,  due  in  thirty 
days  thereafter,  indorsed  by  W.  H.  Winslow,  and  cancel  said 
evidence  of  indebtedness. 

TyLEB  &  HlPPACH." 
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Tyler  (one  of  plaintiffs  in  error)  testified  that  Hyde  made 
no  demand  for  a  return  of  the  original  note;  that  plaintiff  in 
error  took  the  $2,350  note  only  as  additional  security,  and 
that  he  so  told  Hvde  at  the  time.  He  also  testified  that  in 
connection  with  the  giving  of  the  new  note  Hyde  had 
informed  him  that  he  was  about  to  have  a  judgment  entered 
against  him;  that  he  told  Hj^de  that  he  ought  to  give  him 
better  security,  and  that  he,  Tyler,  seemed  unable  to  protect 
the  note  without  suit.  Tyler  examined  into  the  value  of 
the  real  estate  conveved  to  secure  the  second  note  before 
accepting  it.  The  note  for  $2,350  was,  by  its  terms,  payable 
on  or  before  two  years  after  its  date,  January  18,  1897. 
On  the  back  of  the  original  note  was  written,  "  I  hereby 
guarantee  payment  of  the  within  note.  W.  H.  Winslow." 
*'  I  hereby  agree  to  an  extension  of  time  and  guarantee 
payment  of  this  note,  or  balance  due  thereon,  at  this  date, 
October  24,  1896.    W.  H.  Winslow." 

Both  notes  were  produced  upon  the  trial. 

TJpon  the  issue  presented,  viz.,  payment  of  the  note  sued 
on,  the  jury  found  for  the  defendants.  From  judgment 
upon  the  verdict  this  appeal  is  prosecuted. 

Gilbert  &  Gilbert,  attorneys  for  plaintiff  in  error;  Kirk 
Hawes,  of  counsel. 

If  a  bill  or  a  note  is  not  surrendered  the  presumption  is 
that  it  is  not  paid.  Chitty,  page  446;  Buzzard  v.  Flacknoe, 
1  Stark.  328;  Brownbridge  v.  Osborn,  1  Stark.  374;  3 
liandolph  on  Com.  Paper,  par.  1416,  page  478. 

The  giving  of  a  promissory  note  for  a  pre-existing  debt 
does  not  pay  or  discharge  the  debt  unless  there  be  an 
absolute  agreement  to  take  the  note  in  payment.  Walsh 
V.  Lennon,  98  111.  27;  Bond  v.  The  L.  &  L.  &  G.  Ins.  Co., 
106  HI.  654;  Hercules  Iron  Works  v.  Hummer,  49  111. 
App.  598;  Schumacher  v.  Edward  P.  AUis  Co.,  70  111.  App. 
556;  Chisholm  v.  Williams,  128  111.  115;  Wilhelm  v. 
Schmidt,  84  111.  183;  Cheltenham  S.  &  G.  Co.  v.  Gates  Iron 
Works,  124  III.  623;  1  Edwards,  Negotiable  Paper,  par.  286, 
page  201;  Ist  of  Cowen's  Reports,  359;  Bill  v.  Porter,  9  Conn. 
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23;  Sweet  v.  Titus,  67  Barb.  327;  League  v.  Waring,  85  Penn. 
St.  244;  18  Am.  and  Eng.  Encyclopedia  of  Law,  167. 

The  burden  of  proof  is  on  the  debtor  to  show  that  the 
note  was  both  given  and  received  as  absolute  payment. 
Hercules  Iron  Works  v.  Hummer,  49  111.  App.  598; 
Johnson  v.  Weed,  9  Johns,  310;  Nightingale  v.  ChaflFee,  11 
R.  I.  609;  Merrick  v.  Boury,  4  O.  St.  60;  Haines  &  Eppley 
V.  Pierce,  41  Md.  221;  Glenn  v.  Smith,  2  Gill  &  J.  493; 
McMurray  v.  Taylor,  30  Mo.  263. 

The  taking  of  a  promissory  note  for  a  pre-existing  debt 
in  the  absence  of  an  agreement  to  the  contrary  is  considered 
as  additional  payment  or  collateral  security.  Medley  v. 
Specker  Bros.  &  Co.,  58  111.  App.  157. 

The  general  rule  is  that  an  action  upon  a  primary  debt 
and  upon  the  collateral  security  may  be  prosecuted  at  the 
same  time,  even  to  judgment,  though  only  one  satisfaction 
can  be  obtained.  Com.  Ins.  Co.  v.  Babcock,  57  Barb.  231; 
Ripley  v.  Greenleaf,  2  Vt.  129;  Auburn  Bank  v.  Hunsiker, 
72  N.  Y.  252;  3  Rand,  on  Com.  Paper,  par.  1677,  page  782. 

MoRAN,  Kb  A  us  &  Mater  and  Joseph  W.  Errant,  attor- 
neys for  defendants  in  error. 

The  question  of  whether  it  was  intended  or  understood 
that  the  prior  draft  was  paid  by  the  acceptance  of  the  new 
draft  is,  therefore,  both  upon  authority  and  principle,  a 
question  of  fact,  not  of  law.  It  was  competent  for  the  jury, 
or,  in  this  case,  the  court  sitting  as  a  jury,  to  consider  all 
the  attending  circumstances  proved,  and  deduce  therefrom 
the  understanding  or  intention  of  the  parties  in  respect 
thereto.     Belleville  Savings  Bank  v.  Bornman,  124  111.  200. 

When  a  subsequent  promissory  note  is  given  for  the 
same  consideration  as  a  former  one,  it  is  a  question  of  fact 
for  the  determination  of  the  jury  whether  the  former  note 
is  thereby  satisfied.    Yates  v.  Valentine,  71  111.  643. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 
The  only  question  necessary  to  be  considered  is  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  verdict.    But  one 
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issue  of  fact  was  submitted,  viz. :  was  the  second  note 
accepted  in  payment  of  the  note  sued  on,  or  was  it  merely 
given  as  additional  security  ?  The  giving  of  the  second 
note  for  the  same  debt  did  not  necessarily  operate  to  extin- 
guish the  liability  upon  the  first  note.  Wilhelm  v.  Schmidt, 
84  III.  183;  Walsh  v.  Lennon,  98  111.  27;  Bond  v.  The  L.  & 
L.  &  G.  I.  Co.,  106  111.  654;  S.  &  G.  Co.  v.  G.  I.  Works,  124 
111.  628;  Chisholm  v.  Williams,  128  111.  115. 

These  decisions  distinctly  hold  that  if  the  giving  of  the 
second  note  operated  to  extinguish  liability  upon  the  first 
note,  i.  ^.,  the  note  sued  on,  it  could  only  be  by  reason  of  an 
express  agreement  of  the  parties  to  that  efFect.  In  the 
absence  of  any  such  agreement,  the  presumption  would 
prevail  that  it  was  additional  security  and  not  a  payment. 

It  may  be  that  such  an  express  agreement  might  be  estab- 
lished by  facts  and  circumstances  surrounding  the  transac- 
tion, as  well  as  by  a  more  formal  and  distinct  contract.  Wil- 
helm V.  Schmidt,  supra.  But  the  facts  here  all  indicate  that 
the  parties  did  not  regard  the  giving  of  the  second  note  as 
a  payment  of  the  first.  Hyde  says  that  Tyler  refused  to 
surrender  the  first  note,  and  insisted  that  he  would  retain 
it  to  hold  Winslow  until  a  $1,200  note,  secured  by  a  first 
mortgage  upon  the  real  estate  conveyed  to  secure  the  $2,350 
note,  should  be  paid.  The  note  sued  on  was  not  sun-en- 
dered,  but  retained  by  plaintiffs  in  error.  The  written  under- 
taking by  plaintiffs  in  error  to  release  Winslow  upon  the 
payment  of  the  $1,200  note,  is  also  wholly  inconsistent 
with  a  payment  of  the  first  note  by  the  giving  of  the  second. 

There  can  not  be  said  to  be  any  evidence  in  the  record 
here  sufficient  to  sustain  a  finding  to  the  effect  that  there 
was  a  payment  of  the  first  note.  The  verdict,  a«  being 
clearly  against  the  weight  of  the  evidence,  should  have 
been  set  aside  and  a  new  trial  should  have  been  awarded. 

The  judgment  is  reversed  and  the  cause  remanded. 
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George  M.  Clark  &  Co.  y.  William  D.  Eent^  Samnel  A. 
Treaty  John  B.  Trne  and  Thomas  8.  Dobbins. 

1.  Construction  op  Statutes— iwserhng  Words—Sec,  18  of  the  Act 
Concerning  Corporations, — Section  18  of  Chapter  25,  R.  S.,  entitled  '*An 
Act  Concerning  Corporations/*  is  to  be  construed  the  same  as  if  the  word 
** or  "  had  been  inserted  between  the  word  **  act"  and  ** before"  as  they 
occur  in  the  latter  part  of  the  section.    (Loverin  v.  McLaughlin,  161  IlL 

417.) 

2.  Corporations— ihdividuoZ  Liability  of  Directors, — ^Under  section 
18  of  the  act  concerning  corj^rations,  if  the  board  of  directors  of  any- 
stock  corporation,  or  pretended  stock  corporation,  assume  to  exercise 
corporate  powers,  or  use  the  name  of  any  such  corporation  or  pre- 
tended corporation,  before  all  stock  named  in  the  articles  of  incorpora- 
tion is  subscribed  in  good  faith,  they  become  jointly  and  severally  liable 
for  all  debts  and  liabilities  made  by  them  and  contracted  in  the  name 
of  such  corporation  or  pretended  corporation. 

8.  Same—  Where  the  Stock  is  Not  Svbsanbed  for  in  Good  Faith, — 
Where  the  persons  named  in  articles  of  incorporation  as  subscribers  to 
the  stock,  subscribe  with  no  intention  of  ever  paying  or  being  called 
upon  to  pay  the  amount  of  their  several  subscriptions,  but  make  the 
subscriptions  with  the  idea  that  they  are  merely  acting  as  agents  for 
other  persons  whose  names  are  not  disclosed  in  said  articles,  the  stock 
named  in  said  articles  of  incorporation  has  not  been  subscribed  in  good 
faith  within  the  meaning  and  intent  of  said  section  18  of  the  act  con- 
cerning corporations. 

4.  8iMR— Directors  Must  See  that  the  Stock  is  Subscribed  for  in  Good 
Faith, — The  directors  of  a  stock  corporation  are  required  to  see  that  all 
stock  named  in  the  articles  of  incorporation  has  been  subscribed  in  good 
faith,  otherwise  they  may  be  held  personally  liable,  jointly  and  sev- 
erally, for  the  debts  of  the  corporation  contracted  for  by  them. 

5.  Same — Fictitious  Subscriptions— Intention  of  the  Statute, — The 
intention  of  the  statute  relating  to  the  organization  of  corporations  is  to 
secure  the  public,  dealing  with  corporations,  against  the  evils  of  illegal 
or  incomplete  organization,  and  fictitious  subscriptions,  by  placing  upon 
the  managing  officera  or  directors  the  responsibility  of  seeing  to  it  that 
the  provisions  of  the  incorporation  act  shall  be  fully  complied  with,  and 
that  the  subscriptions  to  the  capital  stock  shall  be  made  in  good  faith. 

Action  under  section  18  of  the  act  concerning  corporations  to  hold 
directors  liable  for  merchandise  sold  and  delivered,  etc.  Trial  in  the 
Superior  Court  of  Cook  County.  The  Hon.  Theodore  Brentano,  Judge, 
presiding.  Finding  and  judgment  for  defendants;  appeal  by  plaintiffs. 
Heard  in  this  court  at  the  October  term,  1898.  Reversed,  and  judgment 
entered  here.    Opinion  filed  February  9,  1899. 
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Statement. 

This  action  was  begun  by  appellant  against  appellees,  the 
directors  of  the  Dubuque  Building  Company,  an  Illinois 
corporation,  now  insolvent,  to  recover  for  merchandise  sold 
to  the  corporation.  The  suit  was  brought  under  section  18 
of  the  corporation  act,  to  hold  appellees  as  directors  per- 
sonally liable,  jointl}'  and  severally,  because  they  assumed 
to  act  as  directors  of  the  corporation  and  contracted  debts 
in  the  name  of  the  corporation,  and  otherwise  exercised  cor- 
porate powers,  before  all  the  capital  stock  named  in  its 
articles  of  incorporation  bad  been  subscribed  in  good  faith. 

The  Dubuque  Building  Company  was  organized  on 
August  10, 1894.  On  that  date  the  articles  of  incorpora- 
tion were  recorded  in  the  office  of  the  recorder  of  deeds  of 
Cook  county.  From  these  articles  of  incorporation  it 
appears  that  John  S.  Brown,  Walter  H.  Browne  and  James 
E.  Dement  signed  the  usual  preliminary  statement  that 
they  desired  to  form  a  corporation,  to  be  known  as  the 
Dubuque  Building  Company;  that  its  object  was  to  operate 
an  apartment  building  in  Chicago;  its  capital  stock,  $100,000; 
the  number  of  shares,  1,000;  the  amount  of  each  share, 
$100;  its  duration,  ninety-nine  years;  its  principal  office  in 
Chicago.  It  further  appears  by  the  report  of  two  of  said 
commissioners,  Walter  H.  Browne  and  James  E.  Dement, 
that  they  opened  books  of  subscription;  that  the  stock  was 
fully  subscribed;  that  the  following  is  a  true  copy  of  such 
subscription : 

"  We,  the  undersigned,  hereby  severally  subscribe  for  the 
number  of  shares  set  opposite  our  respective  names,  to  the 
capital  stock  of  Dubuque  Building  Company,  and  we  sever- 
ally agree  to  pay  the  said  company  for  each  share  the  sum 
of  one  hundred  dollars,  in  such  manner  and  at  such  time  or 
times  as  the  board  of  directors  may  determine : 

NAMES.  SHARKS.  AMOUNT. 

W.  J,  Price,  1  $     100 

Walter  H.  Browne,  995  99,500 

Frederick  P.  Austin,  2  200 

John  S.  Brown,  1  100 

Fred  W.  Hatch,  1  100." 

TOL.LXXX  9 
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It  further  appears  from  said  report  that  the  commission- 
ers convened  a  meeting  of  said  subscribers  by  notice,  pur- 
suant to  law;  that  said  subscribers  met  and  elected  as 
directors  E.  J.  Price,  Walter  11.  Browne,  John  S.  Brown, 
Frederick  P.  Austin  and  Harry  B.  Gutches.  This  report 
of  the  two  commissioners,  Walter  H.  Browne  and  James 
E.  Dement,  is  sworn  to;  they  make  oath  that  "  the  foregoi^ 
ing  report  by  them  subscribed  is  true  in  substance  and  in 
fact." 

Immediately  after  filing  the  articles  of  incorporation, 
the  company  proceeded  in  the  work  of  erecting  an  apart- 
ment building,  known  as  the  Dubuque  Apartment  Building 
in  Chicago;  it  continued  in  business  until  December  23, 
1895,  when  it  made  a  voluntary  assignment  for  benefit  of 
creditors  to  John  S.  Brown,  assignee.  A  part  of  its  indebt- 
edness was  a  claim  of  $6oO  of  George  M.  Clark  &  Company, 
appellant,  for  gas  ranges  and  labor,  furnished  the  building 
under  written  contract  made  in  April,  1895.  At  the  time  this 
contract  was  made  the  appellees,  William  D.  Kent,  Samuel 
A.  Treat,  Thomas  S.  Dobbins,  and  John  R.  True,  were  the 
managers  or  directors  of  the  company,  and  had  been  for 
some  time  prior  thereto,  and  continued  to  be  up  to  the  time 
of  the  assignment  in  December,  1805.  William  D.  Kent 
was  the  president,  Samuel  A.  Treat  the  secretary  and  John 
R.  True  the  treasurer  of  the  company.  On  the  trial  the  fol- 
lowing stipulation  was  entered  into  in  open  court : 

"That  on  or  about  April  17,  1895,  George  M.  Clark  & 
Company  made  a  written  contract  with  the  Dubuque  Build- 
ing Company  for  the  furnishing  of  gas  ranges  for  the 
Dubuque  building;  that  the  ranges  under  said  contract 
were  actually  furnished  and  went  into  the  building,  and 
that  at  the  time  of  the  assignment,  December  23,  1895, 
there  remained  due  from  the  Dubuque  company,  for  goods 
furnished  under  said  contract,  the  sum  of  $660,  none  of 
which  has  been  paid." 

The  declaration  contained  two  special  counts  and  the  com- 
mon counts.  The  first  count  is  draw^n  on  the  theory  of  the 
Dubuque  company  leiiiff  a  corporation;  the  second  count 
on  the  theory  of  it  being  a  pretended  corporation ;  the  sec- 
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ond  count  is  almost  exactly  like  the  first  count,  save  where, 
in  the  first  count,  the  words  "  stock  corporation  "  are  used, 
in  the  second  count  the  words  "  pretended  stock  corpora- 
tion" are  used,  and  save  where  in  the  first  count  the  words 
*'  being  the  board  of  directors  "  are  used,  in  the  second  count 
the  words  "  pretending  to  be  the  board,"  etc.,  are  used. 
The  first  count  alleges,  in  substance,  that  on  December  23, 
1895,  and  at  divers  times  prior  thereto,  beginning  with  Jan- 
uary 10,  1895,  the  defendants,  being  the  board  of  directors 
of  the  stock  corporation,  Dubuque  Building  Company, 
assumed  to  exercise  corporate  powers  and  use  the  name  of 
said  corporation  before  all  the  stock  named  in  the  articles  of 
incorporation  of  said  corporation  was  subscribed  in  good 
faith,  and  so  being  and  assuming,  purchased  of  the  plaintiff 
in  the  name  of  the  corporation  certain  goods,  etc.,  at  divers 
times,  etc.,  of  the  value,  etc.,  and  that  said  goods  so  pur- 
chased were  delivered,  etc.,  whereby,  and  by  force  of  the 
statute,  the  defendants  became  jointly  and  severally  liable 
to  pay,  etc.,  and  being  so  liable,  in  consideration  thereof 
promised  to  pay,  etc.  Four  pleas  were  interposed :  (1)  the 
general  issue ;  (2)  denial  of  joint  liability ;  (3-4)  estoppel 
pleas  on  ground  that  plaintiff  filed  its  verified  claim 
against  the  Dubuque  company  with  the  assignee  on  March 
31,  1896.  Demurrers  were  interposed  to  the  third  and 
fourth  pleas  and  were  sustained,  leaving  two  pleas,  viz., 
the  general  traverse  and  the  denial  of  joint  liability,  upon 
which  issues  were  joined. 

The  evidence  disclosed  the  following  facts :  Singleton, 
owner  of  the  fee,  agreed  with  Bradlev  to  sell  the  fee  to 
Bradley,  and  to  take  back  a  lease  for  198  years,  and  to  erect 
an  apartment  building  upon  the  property.  Bradley  was  to 
pay  $100,000  for  the  fee,  $42,000  of  which  was  paid  upon 
delivery  of  deed  and  $58,000  was  to  be  paid  when  the  build- 
ing was  completed.  Singleton  assigned  his  lease  to  a 
corporation  known  as  the  Carolina  Building  and  Hotel 
Company.  That  company  began  the  erection  of  the  apart- 
ment building,  and  failed,  through  financial  embarrassment, 
to  complete  it.    Among  its  creditors  were  appellees,  or 
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companies  or  firms  in  which  they  were  interested,  who  fur- 
nished material  and  did  contract  work  upon  the  building. 
In  an  effort  to  save  themselves  as  creditors  of  the  Carolina 
company,  they  undertook  to  complete  the  enterprise.  To 
that  end  the  corporation  here  in  question,  the  Dubuque 
iBuilding  Company,  was  organized.  An  agreement  was 
made  by  Bradley  that  he  would  pay  over  to  the  Dubuque 
Building  Company  the  balance  of  purchase  price  due  upon 
completion  of  the  building,  which  had  become  reduced  to 
$55,000,  instead  of  $58,000,  and  which  later  became  reduced, 
by  reason  of  accruing  ground  rent,  to  $58,000.  An  agree- 
ment was  made  with  the  Carolina  company  to  permit  it  to 
redeem  upon  certain  terms,  one  of  which  was  that  upon  such 
redemption  the  Carolinacompany  should  be  credited  with  the 
$53,000  paid  by  Bradley,  as  by  the  original  agreement,  i.  e.,  the 
$53,000  should  not  be  figured  as  part  of  redemption  money 
to  be  paid  by  the  Carolina  company.  There  were  in  all 
twelve  creditors  of  the  Carolina  company  who  thus  under- 
took to  organize  the  new  company,  viz.,  the  Dubuque 
Building  Company.  But  they  chose  certain  ones  of  their 
number  to  act  for  them  in  the  premises.  The  incorporation 
of  the  Dubuque  Building  Company  followed.  None  of 
these  creditors,  however,  and  none  of  appellees,  became,  at 
the  organization,  publicly  identified  with  such  oi^nization. 
Instead,  certain  individuals,  having  no  interest  in  the 
matter  of  the  proposed  incorporation,  were  induced  to 
sign  the  preliminary  ]>apers,  to  subscribe  for  the  capital 
stock,  and  to  become  the  first  board  of  directors.  It  is 
conceded  that  no  one  of  these  original  incorporators  was  a 
bona  fide  subscriber.  On  the  contrary,  it  .appears  to  have 
been  distinctly  understood  that  no  one  of  them*  assumed 
any  responsibility  whatever  or  had  the  slightest  intention 
of  ever  paying  any  part  of  the  amount  of  bis  subscription. 
There  is  no  attempt  to  maintain  the  fiction  that  Browne, 
who  subscribed  for  995  shares  of  the  capital  stock,  paid  for 
the  same  by  transfer  of  leasehold,  or  in  any  other  manner. 
It  appears  from  the  evidence  that  the  only  intention  of 
appellees,  and  the  contractors  whom  they  represented,  was 
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to  pay  for  stock  to  tbe  extent  of  whatever  credit  might  be 
due  to  them  for  work  and  material  upon  the  building, 
partly  furnished  during  the  management  by  tbe  Carolina 
company,  and  partly  furnished  during  the  Dubuque  Build- 
ing Company's  management.    It  was  understood  that  all  of 
the  capital  stock  should  be  distributed  among  these  con- 
tractors;   but  no  understanding  was    had  or  obligation 
assumed  by  them  as  to  any  cash  payments  for  such  stock. 
The  total  amount  of  receipts  by  the   Dubuque  Building 
Company  from  the  time  of  its  organization  up  to  the  date 
of  its  assignment,  is  made  up  as  follows : 
William  L.  Bradley,  in  cash,  in  acconlahce  with  the 
agreement  of  April  5,  1894,  and  which  was  a 
part  of  tbe  original  purchase  money  for  the  land 

which  Bradley  agreed  to  pay  Singleton $53,000 

Labor  and  material  paid  for  by  sale  of  bonds  se- 
cured by  trust  deed  on  property  to  amount  of. .      5i,100 

Rents  from  tenants  (cash) 6,639 

Labor  and  materialfrom  contractors  who  were  paid 

in  stock 45,800 

Cash  from  a  stockholder  to  strike  a  balance  on  an 
issue  of  stock  for  material  furnished 14 

Total  receipts $159,553 

Mr.  Treat,  one  of  appellees,  testified: 

"I  was  among  others  who  agreed  to  take  their  pay  in  stock. 
There  is  no  record  of  anv  sutecrintion  bv  me  or  the  others. 
It  was  a  verbal  understanding.  There  was  no  written  sub- 
scription made  by  us.  We  agreed  to  subscribe  for  the  entire 
issue  of  stock  for  finishing  up  this  building,  and  took  our  pay 
in  stock.  We  did  not  put  our  names  to  anything,  because 
none  of  us  at  that  time  Knew  what  the  exact  amount  would 
be.  It  was  impossible  for  each  of  us  to  know  how  much 
stock  we  were  to  receive,  because  we  did  not  know  how 
much  our  bills  for  labor  and  material  would  amount  to.  I 
could  not  tell  how  much  I  would  take  because  I  did  not 
know  how  much  the  building  would  cost.  I  could  not  fix 
the  amount.  I  want  to  be  understood  that  these  men  (the 
contmctors)  subscribed  for  the  entire  issue,  and  that  each 
individual  would  take  stock  only  when  the  building  v/as 
finished^ 
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Q.  When  you  said  a  little  while  ago  that  there  was  an 
agreement  for  the  parties  composinof  this  syndicate  to  sub- 
scribe for  the  stocK,  you  did  not  mean  that  literally,  did 
you?  There  was  not  any  agreement  that  each  one  of* these 
would  subscribe  any  specific  amount,  before  the  corporation 
was  organized,  was  thei'e  ?    A.     No;  there  was  not. 

Q.  Your  recollection  of  the  understanding  was  that  Mr. 
Browne  subscribed  these  $99,500  as  a  matter  of  conven- 
ience, and  that  this  stock,  that  was  to  go  to  these  several 
creditors  after  they  had  worked  on  the  building,  was  to 
come  from  this  block  of  stock  which  had  been  originally 
subscribed  by  Walter  H.  Browne  ?    A.     That  is  it." 

Mr.  True,  one  of  appellees,  testified : 

''I  was  elected  to  fill  a  vacancy  in  the  Dubuque  Building 
Company  directory  about  September  26, 1894.  I  knew  that 
the  company  from  day  to  day  was  incurring  liabilities  for 
materials  and  labor.  I  knew  that  these  gentlemen  (the 
original  subscribers)  had  signed  the  original  subscription 
to  the  stock  of  the  company,  but  I  made  no  inquiries  as  to 
their  financial  responsibility." 

Q.  When  you  were  elected  a  director  and  became  treas- 
urer of  the  company,  was  it  the  understanding  that  the 
directors  or  the  stockholders,  that  Avere  made  up  of  the 
creditors  of  the  old  Carolina  company,  should  pay  in  any 
money  into  the  corporation?  A.  It  "was  understood  that 
these  contractors  should  pay  for  their  stock  with  labor  and 
material;  but  that  they  snould  not  put  in  any  money. 

The  Court :  I  want  to  ask  you,  Mr.  True,  the  amount  of 
stock  that  you  were  entitled  to.  Was  it  in  payment  of  the 
work  already  done  on  the  Carolina  building,  and  the  work 
you  did  subsequently  on  the  Dubuque  Imilcfing? 

A.  Yes,  sir;  for  both.  That  is  the  way  the  contractors 
were  to  get  their  pay. 

Mr.  Elliott :  Is  it  not  true,  Mr,  True,  that  in  case  the 
amount  of  work  done  should  not  eoual  the  amount  of  stock, 
that  is,  if  there  should  be  any  stocK  remaining  after  it  had 
been  apportioned  to  these  contractors  for  work  done,  that 
what  was  left  should  be  divided  in  proportion  to  what  they 
had  received;  that  is,  if  the  building  cost  $50,000  to  com- 
plete it,  the  remaining  fifty  should  be  divided  among  all  of 
them,  in  proportion  to  the  amount  they  had  already  re- 
ceived ?    A.     Yes,  sir. 

Mr.  Gridley :  Were  you  to  pay  that  remainins  $50,000 
in  cash  ?  A.  My  impression  is,  it  was  to  be  paiafor  with 
the  money  that  came  from  Bradley,  with  the  lease. 
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The  Court :  Supposinj^,  after  everybody  was  paid,  there 
was  a  certain  amount  of  stock  left  over;  was  that  to  be  a 
gratuitous  distribution,  and  was  that  to  be  distributed  in 
proportion  to  the  amount  already  received  ? 

A.  My  understanding  was,  it  was  to  be  distributed  2>ro 
rata.  The  money  that  came  from  the  lease  was  to  pay  that 
up;  that  was  my  understanding  of  the  matter. 

Mr.  Gridley :  Was  there  any  arrangement  at  all  that 
the  members  of  this  syndicate,  including  youraelf,  were  per- 
sonally liable  to  somebody  for  that  balance  of  the  stock? 
A.    ifot  that  1  know  of."* 

It  is  practicallv  undisputed  that  neither  Browne,  who 
subscribed  for  995  shares,  nor  any  other  of  the  subscribers 
to  the  stock,  was  a  ho^iafide  subscriber. 

On  cross-examination  Mr.  Browne  testified: 

".When  I  signed  this  stock  subscription  list,  I  acted  for 
the  contractors  who  had  been  building  the  building  that 
wjis  afterward  known  as  the  Dubuque  ouilding.  I  cud  not 
subscribe  for  any  stock  m\'self  on  my  own  account.  I  did 
not  consider  that  I  was  incurring  any  liability  when  I  signed 
it.     I  never  agreed  to  take  any  stock  in  the  Dubuque  com- 

riny.  I  never  attempted  to  pay  anything  for  this  lease, 
did  not  have  any  interest  in  the  lease  which  was  assigned 
to  me.  I  did  not  ever  get  anything  for  any  of  the  stock. 
I  did  not  attempt  to  pay  for  any  of  the  stock  by  lease.  I 
considered  that  I  was  representing  the  contractors  who  had 
been  completing  the  Dubuque  building.  I  did  not  sayanj^- 
thing  to  Mr.  Partridge  nor  to  anybody  else  at  the  time  as 
to  having  a  new  certificate  for  any  number  of  shares  re- 
issued in  my  name.  I  did  not  sell  to  anybody  any  part  of 
these  995  shares  of  stock;  I  just  surrendered  them  to  the 
company.  No  one  ever  suggested  to  me  that  I  should  sub- 
scribe for  this  stock  in  the  Dubuque  company  about  to  be 
formed.  Mr.  Oliver  asked  me  to  sign  the  subscription  list, 
and  I  did  so." 

Counsel  for  appellees  made  the  following  admission  upon 
the  trial : 

"  There  is  no  contention  here  that  Mr.  Browne  was  able 
to  pay  for  that  stock.  He  did  not  subscribe  for  it;  he  never 
intended  to  pay  a  dollar  on  it  himself;  he  did  not  take  it 
himself." 

There  is  no  controversy  as  to  the  amount  due  to  appel- 
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lant,  nor  as  to  the  fact  that  the  indebtedness  was  incurred 
by  appellees  in  the  name  of  the  corporation. 

The  issues  were  submitted  to  the  court  ,b€|Jow,  without  a 
jury,  and  the  finding  and  judgment  of  the  court  were  for 
appellees^  defendants  there. 

Padkn  <fe  Gridley,  attorneys  for  appellant. 

The  statute  requires  that  the  stock  '^  named  in  the  articles 
of  incorporation  "  must  be  subscribed  in  good  faith.  Lov- 
erin  v.  McLaughlin,  161  111.  417;  People  v.  Chicago  Gas 
Trust,  130  111.  268. 

The  statute  says  "subscribed"  in  good  faith,  not  paid. 
Diversey  v.  Smith,  103  111.  378. 

What  is  '*good  faith"  in  a  stock  subscription?  See  2 
Am.  &  Eng.  Ency.  Law,  447  (note);  8  Am.  &  Eng.  Ency. 
Law,  1361;  Jersey  City  Gas  Co.  v.  D wight,  29  N.  J.  Eq. 
242;  Thompson  4>n  Corp.,  Sees.  1724-1726;  Holman  v.  "State, 
105  Ind.  569;  Whetstone  v.  Crane  Co.,  1  Kan.  App.  320. 

Persons  attempting  to  incorporate  under  a  general  statute 
are  held  to  a  strict  compliance  with  the  stjitutory  provis- 
ions. Beach  on  Pri.  Corp.,  Sec.  16;  Bigelow  v.  Gregory,  73 
111.  197;  Kaiser  v.  Bank,  56  Iowa,  104;  Abbott  v.  Omaha 
Co.,  4  Neb.  416. 

However  honest  in  intention  they  may  have  been  is  im- 
material. Beach  on  Pri.  Corp.,  Sec.  16;  Kaiser  v.  Bank,  56 
Iowa,  104;  Trust  Co.  v.  Floyd,  47  Ohio  St.  525;  Whetstone 
V.  Crane  Co.,  1  Kan.  App.  320. 

The  statute  requires  that  the  stock  shall  be  subscribed  by 
the  subscribers,  and  none  of  the  members  of  this  syndicate 
subscribed  to  any  stock,  either  in  the  original  articles,  or  in 
any  outside  subscription,  by  which  they  may  be  bound. 
Century  Dictionary  (Subscribe);  24  Am.  &  Eng.  Encj'.  Law, 
326;  Fanning  v.  Ins.  Co.,  37  Ohio  St.  339;  Vreeland  v.  N.  J. 
Stone  Co.,  29  N.  J.  Eq.  188;  Tonica  R.  Co.  v.  Stein,  21  111. 
96;  Thrasher  v.  Pike  Co.  Pw.  Co.,  25  111.  393;  Stowe  v.  Flagg, 
72  111.  397. 

The  report  of  the  commissioners,  sworn  to,  in  the  articles 
of  incorporation,  estops  defendants   from   assuming  this 
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)X)sitioD.  Loverin  v.  McLaughlin,  161  111.  417;  Appeal  of 
Rowley,  115  Penn.  150;  9  Atl.  Rep.  329. 

The  general  rale,  supported  by  the  concurrence  of  roost 
of  the  courts,  is  that  where  the  charter  or  governing  stat- 
ute fixes  the  amount  of  capital  which  the  corporation  shatl 
have,  and  does  not  authorize  it  to  commence  business  with 
a  less  amount,  no  assessment  can  be  made  upon  the  sub^ 
scribers  until  the  capital  so  fixed  has  been  all  filled  up  by 
hanafide  subscribers.    Thompson  on  Corp.,  1724. 

^^  Oood  faith  consists  in  an  honest  intention  to  abstain 
from  taking  any  unconscientious  advantage  of  another, 
even  through  the  forms  or  technicalities  of  law,  together 
with  an  absence  of  all  information  or  belief  of  facts  which 
would  render  the  transaction  unconscientious."  8  Am.  & 
Eng^  Ency.  Law,  1361.  * 

This  court  should  not  only  reverse  the  judgment  of  the 
lower  court,  but  enter  judgment  against  the  appellees,  and 
in  favor  of  the  appellant,  in  tbe  sum  of  $660. 

The  statute  confers  the  right  to  do  so.  Sees.  80  and  87, 
Chap.  110,  R.  S.  111. 

The  decisions  sustain  such  practice.  Manistee  Lumber 
Co.  V.  Bank,  143  111.  490;  Everts  v.  Lawther,  165  111.  487. 

Edward  Startzman  Eluott,  attorney  for  appellees. 

All  the  stock  was  subscribed  in  good  faith  as  required  by 
the  statute,  because  responsible  persons  manifested  an 
honest  intention  to  acquire  the  ownership  of  the  entire 
issue  of  stock;  and  whenever  an  intent  to  become  a  sub- 
scriber is  manifested,  the  courts  hold,  without  particular 
reference  to  formality,  that  the  contract  of  subscription 
subsists.  Sec.  18,  Chap.  32,  R.  S.  111.;  Cook  on  Stock  & 
Stockholders,  Sec.  52;  23  Am.  &  Eng.  Ency.  of  L.  786. 

In  no  instance  is  it  necessary  for  a  party  to  sign  his  own 
name  in  order  to  become  the  principal  to  a  contract;  but 
whether  a  party  shall  be  considered  as  acting  for  himself 
or  as  the  agent  of  another  depends,  not  upon  the  fact  that 
he  contracted  in  his  own  name  without  disclosing  his 
agency,  but  upon  the  facts  and  circumstances  in  the  case. 
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Parol  evidence  is  always  admissible  to  show  that  an  addi- 
tional party  is  the  real  principal,  and  when  this  fact  is  dis- 
closed he  is  bound  as  such,  regardless  of  who  signed  for 
him.  Collins  v.  Butts,  10  Wend.  400;  Fishback  v.  Brown, 
16  111.  74;  Ford  v.  Williams,  21  How.  (U.  S.)  289;  Higgins 
V.  Senior,  8  M.  &  W.  144;  Bynington  v.  Simpson,  184 
Mass.  169. 

No  particular  form  of  stock  subscription  is  necessary,  and 
even  without  a  formal  subscription,  or  where  it  is  irregular, 
the  courts  have  uniformly  held  that  the  contract  of  sub- 
scription may  be  inferred  from  acquiescence  and  acceptance 
of  the  benefits  of  membership  in  the  corporation;  and  in 
this  particular  case  the  syndicate  of  contractors  not  only 
acquiesced  in  the  subscription,  and  put  themselves  in  a  posi- 
tion to  rec^eive  any  possible  benefits  that  might  result  from 
membership  in  the  corporation,  but  they  likewise  promptly 
assumed  the  liabilities  and  responsibilities  of  membership  as 
well.  Boggs  V.  Olcott,  40  111.  303;  Jewell  v.  Rock  River, 
etc.,  Co.,  101  IlL  57;  23  Am.  &  Eng.  Ency.  of  L.,  786.     . 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 
Section  18  of  the  Corporation  Act  provides  as  follows: 

**  If  any  person  or  persons  being,  or  pretendin;^  to  be,  an 
officer  or  agent,  or  board  of  directors,  of  an}'  stock  corpora- 
tion, or  pretended  stock  corporation,  shall  assume  to 
exercise  corporate  powers,  or  use  the  name  of  any  such 
corporation,  or  pretended  corporation,  without  complying 
witn  the  provisions  of  this  act,  (or)  before  all  stock  named 
in  the  articles  of  incorporation  shall  be  subscribed  in  good 
faith,  then  they  shall  be  jointly  and  severally  liable  for  all 
debts  and  liabilities  made  b}'  them,  and  contracted  in  the 
name  of  such  corporation,  or  pretended  corporation."' 

The  word  **  or ''  included  above  in  brackets,  is  not  written 
in  as  a  part  of  the  statute.  But  the  Supreme  Court  have 
so  construed  section  18,  as  to  make  it  operate  as  if  the  word 
"  or  "  had  been  so  written  in  as  a  part  of  it.  Loverin  v. 
McLaughlin,  161  111.  417. 

The  statute  as  so  construed  operates,  therefore,  to  make 
directors  of  a  corporation  personally  liable  for  ail  debts  and 
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liabilities  made  by  them,  and  contracted  in  the  name  of  the 
corporation  before  all  the  capital  stock  named  in  the 
articles  of  incorporation  has  been  subscribed  in  good  faith. 

The  qaestion  presented  here  is  whether  upon  the  facts  of 
this  case  all  the  capital  stock  of  the  Dubuque  Building  Com- 
pany named  in  its  articles  of  incorporation  had  been  sul)*- 
scribed  in  good  faith  when  appellees  incurred  the  debt  and 
liability  to  appellant  in  the  name  of  that  corporation. 

It  is  admitted  that  no  such  bona  fide  subscription  had 
been  made  by  the  ostensible  subscribers  who  signed  their 
names  to  the  subscription  list.  But  it  is  contended  that 
they  were  but  acting  for  appellees  and  others,  the  contractors, 
and  that  the  contractors  were  in  reality  the  hona  fide  sub- 
scribers. To  this  we  can  not  assent.  In  order  to  consti- 
tute them  such  hona  fide  subscribers,  it  was  essential  that 
they  should  have  intended  to  have  taken  and  paid  for  all 
the  capital  stock,  that  they  should  have  obligated  them- 
selves to  so  do,  and  that  their  intention  and  obligation  in 
this  behalf  should  have  been  published  to  the  world  by  (heir 
signatures  to  the  subscription  list.  In  no  one  of  these  par- 
ticulars were  these  requisites  complied  with.  They  did 
intend  to  take  all  the  capital  stock,  but  it  is  conclusively 
established  by  testimony  of  at  least  one  of  their  number, 
which  is  pmctically  uncontradicted,  that  the}'^  did  not  intend 
to  pay  for  all  of  such  stock.  Neither  did  they  obligate 
themselves  to  pay  any  subscription  beyond  such  amount 
as  the  labor  and  material  furnished  might  cover.  And 
their  names  as  subscribers,  indicating  to  the  public  their 
undertaking  and  obligation,  were  not  published  as  sub- 
scribers to  the  capital  stock.  If  they  had  not  chosen  to 
come  forward  and  so  declare  themselves,  the  public  could 
not  have  learned  that  they  were  obligated  as  subscribers  to 
any  extent  whatever;  and  now  that  they  do  so  declare  them- 
selves, it  is  learned  that  they  are  not  so  obligated  to  the 
extent  of  the  entire  amount  of  the  capital  stock  named,  in 
the  articles  of  incorporation. 

There  were,  then,  no  hona  fide  subscribers  to  all  of  the 
capital  stock  when  this  debt  was  incurred  by  appellees  in 
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the  name  of  the  corporation.  Therefore^  they  are  liable 
under  the  provision  of  section  18  above  set  forth. 

But  it  is  argued  that  the  full  amount  of  stock  subscrip- 
tion has  been  paid,  and  that  such  payment  is  conclusive  of 
the  bona  fide%  of  the  subscribers.  It  appearing  that  the 
contractors  were  not  subscribers  at  all,  and  it  being  con- 
ceded that  they  who  did  subscribe  were  not  hcna  fide  sub- 
scribers, it  is  difficult  to  perceive  how  any  fact,  however  well 
established,  can  be  said  to  conclusively  show  that  which  the 
parties,  by  their  counsel,  admit  to  be  untrue.  However, 
the  question  is  obviated  by  the  fact  that  no  such  complete 
payment  was  ever  made.  The  amounts  paid  into  the  cor- 
poration, which  it  is  contended  constitute  such  pa\'ment  in 
full,  are  $53,000  received  from  Bradley,  being  the  unpaid 
part  of  the  purchase  price  of  the  land,  and  the  $45,8(K)  of 
labor  and  materials  contributed  by  the  contractors,  and 
$14  actually  paid  in  cash.  These  sums  do  not,  together, 
make  up  the  $100,000  subscribed.  The  amounts  received 
for  rent  and  for  bonds  issued  are  not  claimed  to  so  apply. 
Nor  can  the  $2,000  deducted  by  Bradley  from  $55,000, 
which  he  had  agreed  to  pay,  apply,  nor  can  any  part  of  the 
money  paid  by  him  be  held  to  have  been  paid  by  the  sub- 
scribers upon  their  stock  subscription.  This  $53,000  was 
not  even  absolutely  an  asset  of  the  corporation;  for  if  the 
Carolina  Building  Company  redeemed,  that  amount  inured 
to  the  benefit  of  that  company. 

It  is  argued  somewhat  strenuously,  that  the  method  of 
organizing  corporations  here  attempted,  is  a  method  sanc- 
tioned by  custom  and  practice.  Whether  customary  or  not, 
it  is  a  method  which,  under  the  provision  of  the  statute  and 
its  interpretation  by  our  Supreme  Court,  imposes  a  liability 
upon  those  thus  assuming  to  act  as  directors. 

In  Loverin  v.  McLaughlin,  sicpra,  the  court  said  of  the 
statute  in  question : 

"  The  intention  was  to  secure  the  public,  dealing  with 
corporations,  against  the  evils  of  illegal  or  incomplete 
organization,  and  fictitious  or  bogus  subscriptions,  by  plac- 
ing upon  the  managing  officers  or  directors  the  responsibility 
of  seeing  to  it,  that  the  provisions  of  the  incorporation  act 


First  District — October  Term,  1898.      141* 

Zembal  v.  Haster]ik. 

shall  be  folly  complied  with,  and  that  the  subscriptions  to 
the  capital  stock  shall  be  made  in  good  faith.  *  *  * 
The  capital  stock  is  not  required  to  oe  paid  in  cash,  but 
only  to  be  subscribed.  What  is  to  prevent  the  making  of 
subscriptions  by  impecunious  and  irresponsible  parties  ?  No 
provision  is  made  for  examination  as  to  the  financial  ability 
of  the  subscribers.  But  there  is  provision  made  in  section 
18  for  careful  investigation  by  the  managing  officers  and 
directors.  They  are  required  to  see  to  it,  that  all  stock 
named  in  the  articles  of  incorporation  shall  be  subscribed 
in  good  faith." 

The  judgment  of  the  Superior  Court  is  reversed,  and 
judgment  is  entered  here  for  $660,  the  amount  which  it  is 
stipulated  is  due  to  appellant.  Eeversed,  and  judgment 
here. 


Andrew  Zembal  and  Josephine  Zembal  r.  Ignatz  Haster- 

liky  Charles  Ha8terlik  and  Samuel  Hasterlik;  eo- 

partners^  doing  business  as  Hasterlik  Brothers. 

1.  GARSisamwr— Joint  Judgment  Can  Not  he  Rendered  upon  5etv 
eral  Claims, — Parties  can  not  jointly  recover  judgment  against  parties 
in  garnishment  proceedings  where  the  indebtedness  from  the  garnish- 
ees is  to  one  of  the  parties  only. 

Attachment  Proeeedlngs,— Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  RicBabd  S.  Tuthill,  Judge,  presiding.  Judgment 
against  garnishees,  error  by  garnishors.  Heard  in  this  court  at  the 
October  term,  1808.  Reversed  and  remanded.  Opinion  filed  February 
9.  1809. 

Statement. 

Defendants  in  error  were  plaintiffs*  and  plaintiffs  in  error 
were  defendants,  in  the  trial  court  in  an  action  of  assumpsit, 
and  will  be  hereinafter  referred  to  as  such  plaintiffs  and 
defendants.  The  defendants  were  sued  as  Andrew  Zembal 
and  Mrs.  Andrew  2^mbal.  Mrs.  Andrew  Zembel  was  person- 
ally served  with  summons,  and  the  summons  was  returned 
not  found  as  to  Andrew  Zembal.  The  plaintiffs  sued  out  an 
attachment  in  aid  of  the  action.    The  affidavit  for  attach- 
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ment  stated  an  indebtedness  of  the  defendants  to  the  plaint- 
iffs of  $732.39,  for  goods  sold  and  delivered,  the  residence  of 
the  defendants;  that  Andrew  Zembal  had  departed  from  the 
State  with  the  intention  of  having  his  effects  removed  there- 
from, and  that  Mrs.  Andrew  Zembal  was  about  to  depart 
from  the  State  with  the  intention  of  having  her  effects 
removed  therefrom.  The  attachment  writ  was  levied  on  cer- 
tain personal  property,  and  was  also  served  on  H.  Clausenius 
&  Co.,  as  garnishees.  July  5, 1895,  plaintiffs  filed  their  dec- 
laration, in  which  the  defendants  were  named,  "Andrew 
Zembal  and  Mrs.  Josephine  Zembal,  sued  as  Mrs.  Andrew 
Zembal."  July  17,  1895,  Mrs.  Andrew  Zembal  was,  by  that 
name,  defaulted,  and  July  29, 1895,  Andrew  Zembal,  having 
been  served  by  publication,  was  also  defaulted,  and  judg- 
ment was  entered  against  said  defendants  for  the  sum  of 
$732.39,  and  special  execution  was  ordered  against  the 
property  attached,  and  general  execution  against  Josephine 
Zembal. 

The  judgment,  after  defaulting  A ndre"W  Zembal,  contains 
the  following  :  "  And  it  further  appearing  that  the  default 
of  the  other  defendant,  Mrs.  Andrew  Zembal,  whose  flame 
in  all  of  the  proceedings,  papers  and  the  record  is  hereby 
amended,  leave  of  court  being  hereby  granted  to  the  plaint- 
iffs for  that  purpose."  11.  Claussenius  &  Co.,  the  garnishees, 
answered  July  17,  1895,  but,  b}"  stipulation  of  the  parties, 
filed  an  amended  answer  Julv  29,  1895.  The  amended  an- 
swer  admits  an  indebtedness  to  Andrew  Zembal  of  $1,608.92, 
denies  indebtedness  .to  Mrs.  Andrew  Zembal,  and  sets  up 
that  June  29,  1895,  the  Fecker  Brewing  Company  filed  in 
the  Circuit  Court  an  affidavit  for  an  attachment  against 
Andrew  Zembal,  stating  an  indebtedness  from  him  to  that 
company  of  $875.35;  that  an  attachment  issued  on  that  affi- 
davit, and  was  served  on  said  garnishees,  and  that,  in  response 
to  interrogatories  filed  in  that  suit,  they  answered,  admit- 
ting an  indebtedness  to  Andrew  Zembal  of  $1,608.92,  all  of 
which  proceedings  occurred  prior  to  the  service  upon  them 
of  the  writ  in  the  present  suit.  November  16,  1895,  judg- 
ment was  entered    in  favor  of  Andrew   Zembal  against 
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George  W.  Claussenius  and  Edward  Claussenius  (the  gar- 
nishees), doing  business  as  H.  Claussenius  &  Company,  for 
the  use  of  Ignatz  Hasterlik  et  al.,  the  plaintiffs  in  the  attach- 
ment, and  the  court  directed  that  the  balance  in  the  hands 
of  the  garnishees  should  be  held  by  them  subject  to  the 
further  order  of  the  court, 

F.  W.  Jaros,  attorney  for  the  plaintiffs  in  error. 

A  judgment  rendered  against  persons  jointly  liable  is 
an  entirety,  and  if  void  as  to  one  defendant  is  void  as  to 
all.  Shuford  v.  Cain,  3  Abb.  (U.  S.)  302;  Kitchens  v.  Hutch- 
ins,  44  Ga.  620. 

"Williams, Kraft  &  Eust, attorneys  for  defendant  in  error. 

Mr.  Jcsticb  Adams  delivered  the  opinion  of  the  court. 

The  only  error  urged  by  plaintiffs  in  error  which  we  think 
it  necessary  to  consider,  or  which  they  are  in  a  position  to 
take  advantage  of,  is  the  entry  of  jndgment  in  the  name  of 
Andrew  Zembal  against  the  garnishees.  The  defendants 
in  the  suit  were  Andrew  Zembal  and  Josephine  Zembal. 
The  indebtedness  of  the  garnishees  was  to  Andrew  Zembal 
only.  Andrew  Zembal  and  Josephine  Zembal  could  not,  in 
their  joint  names,  have  recovered  judgment  against  the 
garnishees  for  indebtedness  due  only  to  one  of  them. 
Therefore  the  judgment  against  the  garnishees  was  erro- 
neous. C.  &  N.  W.  Ry.  Co.  V.  Scott,  174  111.  413;  Siegel, 
Cooper  &  Co.  v.  Schueck,  1G7  lb.  522;  Nat.  Bank  of  Amer- 
ica V.  Ind.  Banking  Co.,  114  lb.  483. 

As,  in  view  of  the  decisions  cited,  the  plaintiffs,  Haster- 
lik etal.,  can  not  maintain  garnishment  against  Claussenius 
&  Company  in  the  present  suit,  on  the  facts  disclosed  by 
the  record,  the  defaulted  defendants  (plaintiffs  here)  can 
take  advantage  of  the  error  in  this  court. 

We  find  no  error  in  the  judgment  against  plaintiffs  in 
error. 

The  judgment  against  the  garnishees  will  be  reversed  and 
the  cause  remanded. 
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Missouri  and  Illinois  Coal  Company  t.  Daniel  W. 

Pomeroy. 

1.  Sales— To  Be  Paid  for  on  Delivery—Requisites  of  a  Recovery. — 
In  actions  to  recover  damages  for  the  breach  of  a  contract  for  the  sale 
of  coal  to  be  paid  for  on  delivery,  by  shipment,  proof  that  the  vendor 
notified  the  vendee  that  he  was  unable  to  ship,  relieves  the  vendee  from 
the  necessity  of  proving  that  he  was  able,  ready  and  willing  to  receive 
and  pay  for  the  coal  had  it  been  shipped  to  him. 

2.  Damages— Fat/ure  to  Deliver  Merchandise  Sold, — Where  the 
vendor  fails  to  deliver  merchandise  according  to  his  contract  of  delivery 
the  measure  of  damages  is  the  difference  between  the  contract  price  and 
the  market  price  at  the  time  and  place  where  it  should  have  been  deliv- 
ered under  the  contract. 

8.  Delivery— 3b  Carriers^The  Oeneral  Rule,— The  general  rule  is 
that  a  delivery  of  goods  to  a  common  carrier  by  the  seller,  is  a  deliveiy 
to  the  buyer. 

4.  Same— P2ace  o/.— Under  the  contract  in  this  case  the  court  holds 
that  the  place  of  delivery  was  at  Chicago. 

ABsnmpslt — Trial  in  the  Superior  Court  of  Cook  County,  on  appeal 
from  a  justice  of  the  peace;  the  Hon.  Philip  Stein,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in 
this  court  at  the  October  term,  1898,  Reversed  and  remanded.  Opin- 
ion filed  February  9, 1899. 

Statrmrnt  of  Case. 

Appellee  brought  suit  against  appellant  before  a  justice 
of  the  peace,  before  whom  a  trial  resulted  in  a  judgment 
for  costs  against  him.  He  appealed  to  the  Superior  Court, 
where  a  trial,  on  the  short  cause  calendar,  before  the  court 
and  a  jury,  resulted  in  a  verdict  in  his  favor  for  $225,  from 
which  he  remitted  $25,  and  judgment  was  rendered  in  his 
favor  for  $200.  To  reverse  this  judgment  this  appeal  was 
taken. 

The  evidence  on  behalf  of  appellee  tends  to  show  that  on 
July  12,  1897,  he  agreed  to  purchase  of  appellant,  through 
its  agent,  Daniel  J.  Coffey,  ten  cars  of  lump  coal  at  $1  per 
ton  at  the  mines  (appellee  to  pay  the  freight),  the  same  to 
be  shipped   to  appellee  at  Chicago  at  once,  with  a  draft 
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attached  to  the  bill  of  lading,  the  draft  to  be  paid  on 
arrival  of  coal  and  delivery  of  bill  of  lading. 

The  following  day,  at  request  of  Coffey,  appellant  gave 
him  the  following  order  in  writing,  viz.: 

"  Chicago,  July  12,  1897. 
Ma  &  111.  Coal  Co.,  Turkey  Hill,  III. 

Please  ship  me  ten  cars  lump  coal  at  $1  per  ton  F.  O.  B. 
mines.  You  may  attach  draft  to  bill  lading.  Dft.  payable 
on  arrival  of  coal  and  delivery  bill  lading. 

Resp'y, 

D.    W.    POMKROY." 

Also  that  the  average  tonnage  of  a  car  of  coal  is 
twenty-five  tons ;  that  the  freight  from  the  mines  of  appel- 
lant to  Chicago  was  $1.20;  that  according  to  the  usual 
custom,  the  coal  should  have  been  delivered  at  Chicago  by 
the  15th  to  t7th  of  July;  that  on  said  days'  this  coal  was 
^vorth  in  the  market  $3.10  per  ton;  and  that  no  coal  what- 
ever was  delivered,  and  July  24,  1897,  appellant  notified 
appellee  that  it  could  not  fill  his  order. 

The  evidence  on  behalf  of  appellant  tends  to  show  that 
no  contract  was  made  with  appellee  by  appellant,  as  claimed. 
The  evidence  is  strongly  conflicting,  and  the  right  of  the 
case  depends  upon  the  credibility  of  appellee,  and  appellant^s 
agent,  Coffey,  who  were  the  only  witnesses  to  the  contract 
in  question. 

There  was  no  evidence  that  appellee  was  able,  ready 
and  willing  to  take  and  pay  for  the  coal.  Among  other 
instructions,  appellant  asked  the  court  to  give  the  following : 

"  7.  The  court  instructs  the  jury  that  while  the  law 
makes  the  plaintiff  a  competent  witness  in  this  case,  yet  the 
jury  have  a  right  to  take  into  consideration  his  situation 
and  interest  in  the  result  of  your  verdict,  and  all  the  cir- 
cumstances which  surround  him,  and  give  to  his  testimony 
only  such  weight  as  in  your  judgment  it  is  fairly  entitled  to." 

But  the  court  refused  to  give  this  instruction  to  the  jury 
as  asked,  and  modified  it  by  changing  the  word  '^plaintiff"  to 
"parties"  and  the  word  "witness"  to  "witnesses,"  and  the  pro- 
nouns referring  to  plaintiff  from  the  singular  to  the  plural. 


VouLXXX   It 
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None  of  the  instructions  given  for  plaintiff  tell  the 
jury  that  the  plaintiff  must  prove  his  case  by  a  preponder- 
ance of  the  evidence,  but  two  of  defendant's  instructions  do 
so  direct  the  jury. 

Wing,  Chadbournb  &  Leach,  attorneys  for  appellant. 

Where  the  defendant  undertakes  to  convey  and  deliver  at 
a  particular  time  and  place,  to  be  paid  for  on  such  delivery 
at  a  stipulated  price,  the  plaintiff,  to  maintain  his  action, 
must  aver  and  prove  that  he  was  ready  to  receive  and  pay 
for  the  property  according  to  his  undertaking.  He  must 
not  be  in  default  himself,  but  must  show  a  readiness  to  per*- 
form  on  his  part  before  be  can  compel  the  defendant  to 
show  performance,  or  respond  in  damages.  Dickhut  v. 
Durrell,  11  111.  72;  1  Chitty's  PI.  297;  Cook  v.  Ferrel,  13 
Wend.  286;  Dox  et  al.  v.  Dey,  8  Wend.  356;  Porter  v.  Kose, 
12  John.  209;  Saunders'  PI.  and  Ev.,  127, 128,  and  cases  there 
cited. 

See  also  Hough  v.  Rawson,  17  111.  591;  Hungate  v.  Ran- 
kin et  al.,  20  111.  639;  Funk  v.  Hough,  29  Id.  145;  Kitzinger 
V.  Sanborn  et  al,  70  111.  146. 

A  deliver)^  to  a  common  carrier  is  generally  deemed  a 
delivery  to  the  consignee.  2  Kent,  Comm.,  492-496;  Wade 
v.  Moffett,21  111.  110;  Owens  v.  Weedman,  82  111.  409;  Ben- 
jamin on  Sales,  Sees.  1,  181  and  315;  Brechwald  v.  People, 
21  111.  App.  215. 

The  fact  that  goods  are  to  be  paid  for  in  cash  upon 
arrival  does  not  prevent  the  title  from  passing.  Where  a 
buyer  purchases  or  orders  a  specific  quantity  of  goods  to  be 
shipped  to  him  from  a  distant  place,  and  the  seller  segre- 
gates and  appropriates  to  the  contract  a  specific  quantity 
by  delivering  them  to  a  vessel  designated  by  the  buyer,  or, 
in  the  absence  of  such  designation,  to  a  common  carrier,  the 
mere  fact  that  the  contract  contains  a  stipulation  that  they 
are  to  be  paid  for  by  note  or  in  cash  on  arrival,  does  not 
prevent  the  title  from  passing,  or  make  either  payment  or 
arrival  a  condition  precedent  thereto.  In  such  case  the 
goods  become  the  property  of  the  purchaser,  and  are  at  his 
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risk  from  the  time  they  are  put  on  board  the  vessel. 
Farmers  Phosphate  Co.  v.  Gill,  69  Md.  645;  Mee  v.  McNider 
109  N.  Y.  500;  Magruder  v.  Gage,  33  Md.  344;  Appleman  v. 
Michael,  43  Md.  281;  Dutton  v.  Solomonson,3  B.  &  P.  584; 
Fragano  v.  LoDg,  4  B.  &  C.  219;  Alexander  v.  Gardner,  1 
Bing.  N.  Gas.  671;  111.  Cent.  R.  R.  Co.  v.  Cobb,  Christy  & 
Co.,  64  111.  128;  Cobb,  Christy  &  Co.  v.  111.  Cent  R.  R.  Co., 
88  111.  394;  111.  Cent.  R.  R.  Co.  v.  Miller,  32  111.  App.  259. 
The  vital  importance  of  a  true  interpretation  by  the  trial 
court  of  this  order  as  to  the  place  of  the  delivery  of  the  coal 
arises  by  reason  of  the  legal  rule  as  to  the  measure  of  dam- 
ages. The  rule  is  ,that  the  difference  between  the  contract 
price  of  the  commodity  contracted  to  be  sold  and  the  mar- 
ket value  of  that  commoditv  at  the  time  when  and  at  the 
place  where  delivery  should  have  been  made  under  the  con- 
tract furnishes  the  basis  for  the  ascertainment  of  the  dam- 
ages. Smith  V.  Dunlap,  12  111.  184;  Sangamon  &  Morgan 
R.  R.  Co.  V.  Henry,  14  111.  156;  C.  &  R.  I.  R.  R.  Co.  v. 
Ward,  16  III  528;  Phelps  v.  McGee,  18  111.  155;  Sleuter  v. 
Wallbaum,  45  111.  43;  Larrabee  v.  Badger,  45  III.  440;  Deere 
et  al.  V.  Lewis  et  al.,  51  111.  254;  Long  v.  Conklin  et  al.,  75 
111.  32;  Fletcher  v.  Patton,  21  111.  App.  228;  Capen  et  al.  v. 
De  Steiger  Glass  Co.,  105  111.  186;  Kitzinger  v.  Sanborn,  70 
111.  146;  Tribune  Co.  v.  Bradshaw,  20  111.  App.  17;  Buckley 
V.  Holmes,  19  111.  App.  530;  Brandamour  v.  Trant,  45  111.  372. 

Daniel  W.  Pomeboy,  pro  se. 

Mb.  Presiding  Justice  Windes  delivered  the  opinion  of 
the  court. 

Appellant  claims,  first,  that  plaintiff  did  not  make  out  his 
case  by  a  preponderance  of  the  evidence;  second,  that  he  failed 
to  prove  that  he  was  able,  ready  and  willing  to  receive  and 
pay  for  the  coal;  third,  that  the  court  erred  in  the  instruction 
for  plaintiff  as  to  the  measure  of  damages;  fourth,  that  the 
court  erred  in  plaintiff's  instructions  by  not  requiring  that 
plaintiff  prove  his  case  by  a  preponderance  of  the  evidence; 
and  fifth,  that  there  was  error  in  refusing  appellant's  se>^ 
enth  instruction  as  asked,  and  in  giving  it  as  modified. 
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The  evidence  was  very  conflicting,  but  from  a  careful 
examination  of  it,  we  can  not  say  that  the  plaintiff  failed  to 
prove  his  case  by  the  preponderance  of  the  evidence.  That 
was  a  question  for  the  jury. 

In  order  that  plaintiff  recover  in  this  case,  it  was  unnec- 
essary for  him  to  prove  that  he  was  able,  ready  and  willing 
to  receive  and  pay  for  the  coal  had  it  been  shipped  to  him. 
The  proof  for  appellant  shows  that  it  notified  plaintiff, 
before  the  suit  was  commenced,  that  it  could  not  fill  plaint- 
iff's order.  That  proof  relieved  plaintiff  from  the  necessity 
of  any  proof  in  this  regard.  Chicago  House  Wrecking  Co. 
V.  Rice  Co.,  67  111.  App.  687;  Wolf  v.  Willits,  35  111.  92. 

The  measure  of  damages  laid  down  by  the  court  in  its 
instructions,  was  the  difference  between  the  contract  price 
and  the  market  price  of  the  coal  at  the  time  and  place  when 
and  where  it  should  have  been  delivered  under  the  contract. 
In  this  there  was  no  error.  The  evidence  showed  the  con- 
tract price  and  also  the  market  price  of  the  sadie  coal  at  the 
time  and  place  where  it  should  have  been  delivered,  and 
also,  when  all  the  evidence  is  considered,  we  think  it  clear 
that  the  contract  was  for  delivery  of  the  coal  at  Chicago, 
and  not  at  the  mines,  as  contended  by  appellant. 

The  general  rule  no  doubt  is,  that  delivery  of  goods  to  a 
common  carrier  by  the  seller,  is  a  delivery  to  the  buyer,  the 
consignee.  1  Beach's  Mod.  Law  on  Conts.,  Sec.  563;  2 
Kent's  Com.,  494;  21  Amer.  &  Eng.  Ency.  of  Law,  507; 
Wade  V.  Moffett,  21  111.  110;  Hatch  v.  Oil  Co.,  100  U.  S.  134. 

Appellant  concedes  that  the  instruction  of  the  court  was 
correct  as  a  proposition  of  law,  but  contends  that  the  evi- 
dence shows  the  place  of  delivery  was  to  be  at  the  coal  mines. 

In  Van  Valkenburgh  v.  Gregg,  45  Neb.  655,  it  was  held 
that  where  a  contract  designates  a  place  of  delivery,  the 
contract  prevails,  and  if  none  is  provided,  then  it  may  be 
inferred  from  the  circumstances  of  the  case. 

In  Commercial  Bank  v.  Ry.  Co.,  160  111.  406,  the  court  say, 
in  speaking  of  the  duty  of  the  common  carrier  and  the  effect 
of  a  time  draft  and  bill  of  lading  attached,  ^^  Under  the 
authorities  we  think  it  is  plain  that  the  drawee,  by  accept- 
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ance  of  the  draft,  becomes  entitled  to  the  goods  shipped, 
and  to  have  the  bill  of  lading  surrendered  or  indorsed  to 
him.  The  transfer  of  the  bill  of  lading  in  such  case  operates 
to  clothe  the  acceptor  with  evidence  of  title  to  the  goods  83 
the  purchaser. " 

In  Lewis  V.  Springville  Bkg.  Co.,  166  HI.  316,  it  was  held 
that  where  a  bill  of  lading  to  the  consignee  was  delivered 
by  the  shipper  to  a  bank  as  security  for  money  advanced  on 
his  drafts,  that  fact  would  operate  as  a  delivery  of  the  con- 
signment itself. 

We  are  therefore  of  opinion  that  whether  the  coal  was 
contracted  to  be  delivered  at  Chicago  or  at  the  mines,  was 
a  question  of  intention  of  the  parties,  and  it  seems  clear 
f rooi  the  contract  and  the  evidence,  that  the  intention  was 
to  deliver  it  at  Chicago.  They  did  not  intend  the  title 
should  pass  until  the  bill  of  lading  was  delivered  at  Chicago 
to  appellee^  the  draft  paid  and  the  coal  had  arrived. 

The  instructions  for  both  parties  must  be  considered 
together  as  a  whole,  and  as  the  instructions  of  appellant  tell 
the  jury  that  the  appellee  must  prove  his  case  by  a  prepon- 
derance of  the  evidence,  that  avoids  any  claim  of  error  in 
that  regard  in  the  appellee's  instructions. 

The  court  should  have  given  appellant's  seventh  instruc- 
tion as  asked.  B.  B.  Co.  v.  Estep,  162  111.  130;  R  B.  Co. 
V.  Nash,  166  III.  528. 

It  can  not  be  said,  as  in  these  cases,  that  the  substance  of 
the  instruction  was  given  in  the  instruction  as  modified  by 
the  court.  That  could  be  said  if  the  parties  to  the  cause  were 
both  natural  persons,  or  if  the  modified  instruction  had  been 
applied  to  the  witnesses  generally.  The  only  possible  appli- 
cation this  instruction  could  have  in  this  case,  would  be  to 
appellee,  unless  to  appellant's  witness  Coffey,  who  was  not  a 
party,  nor,  so  far  as  the  record  shows,  interested  in  the 
event  of  the  suit.  The  modified  instruction  speaks  of  par- 
ties, their  situation  and  interest  in  the  result,  and  their  tes- 
timony, and  naturally,  the  jury  would  put  the  testimony  of 
Coffey  in  these  respects  on  the  same  basis  as  that  of  appel- 
lant.   The  instruction  as  modified  was  calculated  to  seriously 
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prejudice  appellant.    Moreover,  when  the  evidence  is  very 
conflicting,  as  in  this  case,  the  instructions  should  be  accu* 
rate.    Chicago  City  Ry.  Co.  v.  Canevin,  72  111.  App.  83,  and 
cases  cited. 
The  judgment  will  be  reversed  and  the  cause  remanded. 


Fort  Dearborn  National  Bank  of  Chicago^  and  E*  C« 

Wilson,  Receiver  of  the  First  National  Bank 

of  Helena^  v.  Walter  F.  Wyman. 

1.  Bakks  and  Bavkiixq— Right  to  Appropriate  Depotits  of  Failing 
Banks, — A  bank  having  on  deposit  the  funds  of  a  bank  in  failing  cir- 
cuniBtances  and  with  which  it  has  an  open  account  for  previous  deal- 
ings, may  lawfully  appropriate  such  funds  and  credit  such  failing  bank 
with  the  same,  and  drawers  of  checks  upon  such  fund  by  the  failing 
bank  acquire  no  rights,  either  legal  or  equitable,  which  they  can  enforce 
to  the  prejudice  of  the  bank  appropriating  and  crediting  such  deposit. 

2.  Same^ Rights  of  Drawees  of  Checks  by  Failing  Banks,— Th^ 
delivery  of  a  check  drawn  by  a  failing  bank  of  a  sister  State  upon  funds 
deposited  to  its  credit  in  a  resident  bank  of  the  State,  does  not  give  the 
drawee  such  an  interest  in  the  funds  deposited  as  he  can  enforce  in 
equity  to  the  prejudice  of  the  resident  bank. 

8.  Marsh AiJNQ  Assets— i2igrW«  of  Paramount  Creditors,-- K  par- 
amount incumbrancer  is  not  to  be  delayed  or  inconvenienced  in  the  col- 
lection of  his  debt,  for  it  is  unreasonable  that  he  should  suffer  because 
some  one  else  has  taken  imperfect  security. 

4.  Qkwa—Application  of  Hue  Doctrine, — The  rule  marHhallng  assets 
will  not  be  applied  so  as  to  delay  the  prior  creditor  or  prevent  him  from 
realizing  his  whole  debt,  or  where  it  would,  for  any  reason,  work  in- 
justice to  such  creditor. 

5.  ^AWR— Where  the  Doctrine  Does  Not  Apply,— The  doctrine  of 
marshaling  assets  does  not  apply  to  transactions  where  a  resident  bank 
holding  collateral  securities,  and  having  also  on  deposit  funds  of  a  uon- 
resident  bank,  before  notice  of  itn  failure  or  of  any  adverse  ckums  to 
such  deposit,  appropriates  it  to  the  payment  of  its  own  indebtedness 
against  such  non-resident  bank,  leaving  in  its  possession  only  collateral 
securities. 

6.  Same — The  General  Rvle  and  Qualifications,— Aa  a  general  rule, 
before  the  doctrine  of  marshaling  assets  will  be  applied,  there  must  be 
two  funds  or  properties,  on  both  of  which  one  party  has  a  claim  or  lien, 
and  the  other  party  has  a  claim  or  lien  on  one  only  of  such  funds  or 
properties;  it  does  not  follow  necessarily  that  the  fund  on  which  both 
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the  claims  originally  rested,  must  be  in  existence  at  the  moment  of 
time  when  the  aid  of  the  doctrine  is  invoked. 

7.  Celecss— Equitable  Asftignment  cu  between  Drawer  and  Payee, — 
In  Illinois,  as  between  the  drawer  and  payee,  a  bank  check  given,  for 
value,  upon  a  fund  in  bank,  operates  as  an  equitable  assignment  to  the 
payee  of  the  sum  of  money  named  in  the  check,  and  transfers  to  the 
payee  the  right  of  the  depositor  to  the  money  on  deposit  to  the  amount 
of  the  check,  if  that  amount  is  then  in  bank. 

8.  Equity— Sulw/atu^,  Not  Form. — It  is  a  principle  of  very  extensive 
application  that  equity  looks  to  substance,  not  form,  and  it  may  be 
termed  a  maxim  of  equity. 

9.  Same — Cfeneral  Doctrine  of, — Equity  regards  that  as  done  which 
should  be  done  and  will  require  that  to  be  done  which  ought  to  have 
been  done,  when  no  third  person  is  injured  or  embarrassed. 

Im  Equity. — Bill  of  discovery.  Trial  in  the  Superior  Court  of  Cook 
County;  the  Hon.  Theodorb  Bbsntano,  Judge,  presiding.  Hearing 
and  decree  for  complainant  Error  by  defendants.  Heard  in  this  court 
at  the  October  term,  1898.    Reversed,  with  directions. 

Statement. 

The  defendant  in  error,  Wyman,  on  September  1,  1896, 
for  value,  received  from  the  First  National  Bank  of  Helena, 
Montana,  its  check  for  $10,000,  payable  to  his  order,  and 
directed  to  plaintiff  in  error,  the  Fort  Dearborn  National 
Bank  of  Chicago.  September  5, 1896,  Wyman  presented  the 
check  to  the  latter  bank  and  demanded  payment  thereof, 
which  was  refused,  and  again,  on  September  8,  1896,  he 
presented  it  for  payment  and  was  refused. 

September  1,  1896,  when  Wyman  received  the  check,  and 
up  to  September  4,  1896,  the  Fort  Dearborn  Bank  had  on 
deposit  and  due  to  the  First  National  Bank  of  Helena, 
$20,523.67.  The  former  bank  also  had  in  its  possession, 
during  the  same  time,  certain  promissory  notes  made  by 
divers  persons,  not  then  due,  aggregating  more  that  $29,000, 
payable  to  the  order  of  the  latter  bank,  which  had  been 
delivered  to  the  former  by  the  latter  bank  as  collateral 
security  for  the  amount  due  on  a  certificate  of  deposit  of 
$25,000,  payable  on  demand,  issued  by  said  First  National 
Bank  May  15,  1895,  and  held  by  the  Fort  Dearborn  Bank. 
The  former  was  also  indebted  to  the  latter  bank  on  book 
account,  during  this  same  period,  $640.89. 
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September  4, 1896,  said  First  National  Bank  became  in- 
solvent. The  comptroller  of  the  currency  appointed  a 
receiver,  who  at  once  entered  upon  his  duties  and  took 
charge  of  its  assets,  and  his  successor,  E.  C.  Wilson,  also 
appointed  by  the  said  comptroller,  is  now  acting  as  such 
receiver. 

The  Fort  Dearborn  Bank,  on  September  4,  1896,  and 
before  it  had  any  knowledge  or  notice  of  the  issuance  and 
delivery  of  the  check  to  Wyman,  applied  said  deposit  of 
$20,523.67,  in  part  payment  of  the  amount  due  to  it  on  said 
certificate  of  deposit  for  $25,000,  and  immediately  made  an 
entry  on  its  books,  crediting  said  First  National  Bank 
with  that  amount,  and  thereby  completely  exhausted  said 
deposit,  so  that  when  the  check  was  presented  on  the  fol- 
lowing day  there  was  no  fund  remaining  with  it  subject  to 
the  payment  of  the  check.  There  still  remains  due  to  the 
Fort  Dearborn  Bank  $2,321.39  and  some  interest  thereon,  ta 
secure  which  it  holds  all  said  notes. 

Wyman  filed  a  bill  January  21, 1897,  asking  for  a  discov- 
ery of  some  of  the  facts  stated,  that  the  Fort  Dearborn 
Bank  be  required  to  make  a  diligent  and  prudent  disposi- 
tion of  its  collateral  securities,  and  from  the  proceeds  to  sat- 
isfy its  lawful  claims  against  the  First  National  Bank,  so 
far  as  they  will  avail,  and  out  of  the  deposit  to  pay  said 
check,  and  for  general  relief. 

The  cause  was  tried  upon  bill  and  answer  and  the  chan- 
cellor decreed  that  the  Fort  Dearborn  Bank  deliver  to  said 
Wilson,  as  receiver  of  the  First  National  Bank  of  Helena, 
said  collateral  notes;  that  the  receiver  proceed  to  collect  the 
same,  and  from  the  proceeds  to  pay  to  the  Fort  Dearborn 
Bank  the  amount,  including  interest  due  it,  then  to  Wyman 
the  amount  due  on  said  check  and  interest,  and  to  retain 
the  balance  as  part  of  the  assets  of  said  First  National  Bank. 
The  decree  also  provided  that  if  there  was  not  enough  to 
pay  Wyman  in  full,  the  amount  unpaid  should  be  allowed 
as  a  claim  against  said  First  National  Bank,  to  be  paid  in 
due  course  of  administration  of  its  assets,  and  that  Wilson, 
as  receiver,  pay  the  costs  of  this  suit.  To  reverse  this 
decree  this  writ  of  error  was  sued  out. 
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GiLBKRT  &  Fell,  attonieys  for  plaiDtiffs  in  error. 

It  is  an  elementary  mle  of  the  doctrine  of  marshaling 
securities  that  in  order  to  authorize  marshaling,  the  party 
seeking  the  relief  must  have  an  existing  charge  against,  or 
interest  in  a  fund  which  is  subject  in  common  with  another 
fund  to  a  paramount  liability.  Yol.  1,  Story's  Equity  Juris- 
prudence, Sec.  638. 

It  is  well  settled  in  this  State  that  as  between  the  payee 
or  holder  of  a  check  or  draft  and  the  drawee  bank,  no  rights 
accrue  in  favor  of  the  payee  or  holder  until  the  check  or 
draft  is  presented  to  the  bank  and  payment  thereof  is 
demanded.  Oreenebaum  v.  American  Trust  &  Savings  Bank, 
70  IIL  App.  407;  Northern  Trust  Company  v.  Rogers,  60 
Minn.  208;  Gage  Hotel  Co.  v.  Union  National  Bank,  171 
III.  531;  Pabst  Brewing  Co.  v.  Eeeves,  42  111.  App.  154; 
Munn  v.  Burch,  25  111.  35;  Fourth  Nat'l  Bk.  of  Chicago  v. 
City  Nat'l  Bank,  68  111.  898;  Myers  v.  Union  Nat'l  Bank, 
27  IIL  App.  254;  Niblack  v.  Park  Nat'l  Bank,  169  111.  517; 
Laclede  Bank  v.  Schuler,  120  U.  S.  511;  Metropolitan  Bank 
of  Chicago  v.  Jones,  187  111.  634;  Daniel  on  Neg.  Insts.,  Sees. 
1638,  1643  and  1644  (4th  Ed.);  Morse  on  Banks  and  Bank- 
ing (dd  Ed.),  Sec.  505. 

Where  a  bank  holds  a  demand  note,  or  a  note  past  due,  it 
has  the  right  to  charge  such  obligation  up  against  the 
maker's  deposit  account,  and  if  it  does  so  before  a  check 
dra^wn  by  the  depositor  is  presented  for  payment  it  will  be 
entitled  to  hold  the  deposit  against  any  check  afterward 
presented.  Niblack  v.  Park  Natl  Bank,  169  III.  517;  Myers 
V.  Union  Nat'l  Bank,  27  111.  App.  254;  First  Nat'l  Bank  v. 
Kelsay,  54  III.  App.  660. 

The  certificate  of  deposit  involved  in  this  case  is  in  effect 
a  demand  promissory  note.  Hunt  v.  Divine,  37  111.  137; 
Tripp  V.  Curtenius,  36  Mich.  494. 

The  defendant  in  error  must  concede  that  the  certificate 
of  deposit  was  due  and  payable  on  September  4, 1896.  If  it 
were  not  then  due  and  payable  the  Fort  Dearborn  National 
Bank  would  not  have  had  the  legal  right  to  credit  the 
money  in  its  possession  on  that  date  belonging  to  the  First 
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National  Bank  of  Helena,  in  part  payment  of  its  claim  on 
said  certificate  of  deposit.  And  it  would  have  had  in  its 
possession,  at  the  time  when  the  draft  was  presented  by  the 
defendant  in  error,  on  the  5th  day  of  September,  1896,  a 
sufficient  amount  on  deposit  to  the  credit  of  the  said  First 
National  Bank  of  Helena,  the  drawer,  with  which  to  pay  it. 
If  this  were  so,  it  is  self-evident  that  the  defendant  in  error 
would  have  a  plain,  adequate  and  complete  remedy  at  law, 
and  he  would  be  compelled  to  resort  to  a  court  of  law  and 
not  to  a  court  of  equity  to  recover  the  amount  of  his  draft 
from  the  Fort  Dearborn  National  Bank,  had  it  refused  to 
pay  it  when  presented.  So  that  when  the  defendant  in  error 
comes  into  a  court  of  equity  and  asks  relief  of  the  character 
which  he  has  prayed  for  in  his  bill,  he  must  admit  that  the 
indebtedness  of  the  said  First  National  Bank  of  Helena,  evi- 
denced by  the  said  certificate  of  deposit,  was  due  and  owing 
to  the  Fort  Dearborn  National  Bank  on  September  4,  1896, 
or  his  case  will  be  open  to  the  objection  that  he  should  have 
applied  to  a  court  of -law  and  not  to  a  court  of  equity  for 
relief.  Further  than  this  the  record  shows  that  the  certifi- 
cate of  deposit  was,  in  fact,  due  and  payable  on  September 
4,  1896.  This  fact  is  expressly  alleged  in  the  answer  to  the 
bill  of  the  defendant  in  error  and  must  be  taken  as  true. 
The  law  is,  that  an  answer  to  a  bill  in  equity  is  to  be  taken 
as  true  where  a  cause  is  heard  on  a  bill  and  answer.  Section 
29,  Chapter  22,  Yol.  1,  Starr  &  Curtis'  Annotated  Statute 
of  Illinois. 

Fbckham  &  Brown,  attorneys  for  defendant  in  error,  con- 
tend that  the  bill  is  drawn  and  our  decree  in  the  Superior 
Court  framed  on  the  familiar  principle  of  the  marshaling 
of  assets,  securities  or  funds,  so  that  a  person  having  a  claim 
on  one  fund  only,  mav  have  the  benefit  of  that  fund  so  far 
as  it  may  be  consistent  with  the  rights  of  another  person 
holding  over  such  fund,  and  also  over  a  second  one,  a 
paramount  liability. 

They  claim  no  rights  against  the  Fort  Dearborn  National 
Bank  which  injure  it  or  operate  to  its  disadvantage.    The 
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real  contention  is  between  the  defendant  in  error  and  tlie 
general  creditors  of  the  First  National  Bank  of  Helena, 
represented  by  its  receiver. 

As  against  such  receiver  and  such  creditors  they  claim  to 
have  a  clear  equitable  right  that  the  funds  and  securities  in 
the  hands  of  the  Fort  Dearborn  National  Bank  shall  be 
marshaled  so  that  their  rights  shall  be  preserved,  not 
sacrificed. 

To  render  them  entitled  to  such  marshaling,  it  is  only 
necessarv  that  therte  should  be  an  "  interest  in "  or  "  claim 
on"  the  funds  in  the  hands  of  the  Fort  Dearborn  National 
Bank  given  by  the  drawing  of  the  check  involved  and  its 
delivery  for  value  to  defendant  in  error. 

That  such  "interest  in"  and  "claim  on"  such  fund  was 
given  by  such  drawing  and  delivery — that  such  drawing 
and  deliver  was  an  assignment  and  transfer  indeed  of  the 
fund  pro  tanto — is  the  doctrine  of  the  Supreme  Court  of 
Illinois.  National  Bank  of  America  v.  Indiana  Banking 
Co.,  114  111.  483;  Abt  v.  American  Trust  &  Savings  Bank, 
159  111.  4<)7;  Bank  of  Antigo  v.  Union  Trust  Co.,  149  111. 
343 ;  Gage  Hotel  Co.  v.  The  Union  National  Bank,  171  111. 
531. 

Mr.  Prksidino  Justice  Windes  delivered  the  opinion  of 
the  court. 

Plaintiffs  in  error  claim  there  was  error  in  giving  Wyman 
the  relief  awarded  by  the  decree,  and  that  the  court  should 
have  dismissed  his  bill  for  want  of  equity. 

The  Fort  Dearborn  Bank  having  appropriated  the  fund 
on  deposit  with  it  due  to  the  Helena  Bank,  by  crediting  on 
its  books  the  amount  of  such  fund  to  the  latter  bank, 
before  notice  of  the  issuance  and  delivery  to  Wyman  of  the 
check  by  the  Helena  Bank,  Wyman  acquired  no  rights, 
either  legal  or  equitable,  which  he  can  enforce  to  the  preju- 
dice of  the  Fort  Dearborn  Bank.  Niblack  v.  Park  Nat. 
Bank,  IHO  111.  617;  Gage  Hotel  Co.  v.  Union  Nat.  Bank, 
171  111.  5:^.1;  Laclede  Bank  v.  Schuler,  120  U.  S.  611. 

This  is  conceded  by  counsel  for  defendant  in  error  in  his 
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brief,  and  that  would  appear  to  have  been  the  theory  of  his 
bill,  though  the  decree  goes  further  and  requires  the  securi- 
ties to  be  delivered  to  the  Montana  receiver  by  the  Fort 
Dearborn  Bank. 

It  is  contended  by  counsel  for  Wyman  that  by  the  deliv- 
ery of  the  check  to  him  for  value  on  September  1, 1896,  he 
acquired  an  "  interest  in  "  the  fund  of  $20,523.67,  deposited 
with  the  Fort  Dearborn  Bank  to  the  credit  of  the  Helena 
Bank,  which,  upon  the  well  recognized  equitable  principle 
of  marshaling  assets  or  securities,  entitles  him  to  relief  in 
equity,  and  that  the  decree  entered  does  not  abridge  the 
rights  of  the  former  as  against  the  latter  bank. 

We  can  not  assent  to  that  part  of  the  contention  that  the 
rights  of  the  Fort  Dearborn  Bank  are  not  abridged  by  the 
decree,  and  the  majority  of  the  court  (not  including  the 
writer)  are  of  opinion  that  the  proposition  as  a  whole  is 
untenable.  In  3  Pomeroy's  £q.  Juris.,  Sec.  1414,  after  stat- 
ing the  rule  as  to  marshaling  securities,  the  author  gives 
the  following,  among  other,  exceptions :  ^*  The  paramount 
incumbrancer  shall  not  be  delayed  or  inconvenienced  in  the 
collection  of  his  debt,  for  it  would  be  unreasonable  that  he 
should  suffer  because  some  one  else  has  taken  imperfect 
security;  and  the  rights  of  third  parties  shall  not  be  preju- 
diceil." 

Mr.  Beach,  in  Modern  £q.  Juris.,  after  stating  the  rule  as 
to  marshaling,  says,  Sec.  782:  ^^It  will  not  be  applied  so 
as  to  delay  the  prior  creditor  or  prevent  him  from  realizing 
his  whole  debt,  or  where  it  would,  for  any  reasoUi  work 
injustice  to  such  creditor." 

Both  authors  cite  numerous  authorities  which  fully  sus- 
tain them. 

The  Fort  Dearborn  Bank,  therefore,  clearly  had  the  right 
as  against  Wyman  to  retain  its  securities  until  its  debt  was 
paid,  and  it  should  not  have  been  required  to  deliver  them 
to  a  foreign  receiver  to  take  beyond  the  jurisdiction  of  the 
Superior  Court,  even  for  purposes  of  collection,  there  being 
no  claim  that  the  Fort  Dearborn  Bank  was  of  doubtful 
solvency,  or  that  Wyman's  rights  would  be  in  any  way 
endangered  by  its  retaining  and  collecting  the  collaterals. 
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The  majority  of  the  ooart  is  further  of  opinion  that  the 
principle  of  marshaling^  assets  is  not  applicable  in  this  case 
for  the  reason  that  before  notice  of  the  claim  of  Wyman, 
and  before  the  bill  was  filed,  the  Fort  Dearborn  Bank,  as  it 
had  a  perfect  right  to  do,  appropriated  the  fund  on  deposit 
with  it  to  the  credit  of  the  Helena  Bank,  thus  leaving  in  its 
possession  only  one  fund,  to  wit,  the  collateral  securities  on 
which  Wyman  had  not  and  has  not  claimed  any  lien.  This 
conclusion  is  based  upon  the  theory  that  in  order  to  give  a 
court  of  equity  jurisdiction  to  marshal  assets,  there  must 
be  at  least  two  funds  in  existence  when  the  bill  is  filed,  on 
both  of  which  one  of  the  parties  has  a  claim  or  lien,  and 
the  other  party  has  a  claim  or  lien  on  one  only  of  the  funds, 
or  that  the  party  having  the  claim  or  lien  on  both  the  funds 
wrongfully  appropriated  the  fund  on  which  alone  the  other 
party  had  a  claim  or  lien.  Generally  the  cases  in  which 
the  doctrine  of  marshaling  assets  is  discussed  in  the  books, 
are  cases  where  there  are  in  existence,  at  the  time  the  juris- 
diction of  equity  is  invoked,  two  or  more  funds  or  proper- 
ties in  which  the  parties  claim  an  interest  as  stated.  The 
text  writers,  in  discussing  the  same  subject,  seem  to  contem- 
plate tiie  existence  of  two  or  more  funds  so  situated  in  order 
that  the  doctrine  may  be  invoked. 

In  Turner  v.  Flinn,  67  Ala.  531,  it  was  held  that  where 
a  senior  mortgagee  of  two  properties  had  so  far  foreclosed 
his  mortgage  as  to  sell  all  of  the  property  which  was  also 
included  in  a  junior  mortgage,  and  bad  applied  the  pro- 
ceeds before  the  junior  mortgagee  filed  his  bill  asking  a 
marshaling  of  the  securities,  there  was  nothing  left  on 
which  the  doctrine  of  marshaling  could  operate;  that  no  two 
funds  were  left  to  be  marshaled;  that  there  was  no  fund 
on  which  each  mortgagee  had  a  lien,  and  therefore  that  no 
relief  could  be  granted  the  junior  mortgagee.  The  court 
also  held  that  had  the  junior  mortgagee  filed  his  bill  before 
the  sale  and  application  of  the  proceeds  by  the  senior  mort- 
gagee, he  would  have  been  entitled  to  relief.  This  is  the 
only  case  directly  deciding  the  question,  which  has  come  to 
our  notice,  and  the  majority  of  the  court  are  of  opinion 


158  Appellate  Courts  of  Illinois. 

Vol.  80.]    Fort  Dearborn  Nat  Bank  of  Chicago  ▼.  Wyraan. 

that  Wyman  is  not  entitled  to  any  relief,  and  that  the 
decree  should  be  and  is  reversed,  with  directions  to  dismiss 
the  bill  for  want  of  equity,  at  the  cost  of  defendant  in 
error. 

While  the  writer  agrees  that  the  decree  should  be  reversed, 
because  it  deprives  the  Fort  Dearborn  Bank  of  the  right  to 
realize  on  its  securities,  he  can  not  assent  to  the  proposition 
that  there  is  no  equity  in  the  bill,  and  what  is  now  pre- 
sented is  the  personal  view  of  the  writer.  While  it  is  true 
that,  as  a  general  rule,  before  the  doctrine  of  marshal- 
ing assets  will  be  applied  there  must  be  two  funds  or  prop- 
erties, on  both  of  which  one  party  has  a  claim  or  lien,  and 
the  other  party  has  a  claim  or  lien  on  one  only  of  such 
funds  or  properties,  I  think  that  it  does  not  follow  neces- 
sarily, that  the  fund  on  which  both  the  claims  or  liens 
originally  rested,  must,  in  a  strict  sense,  be  in  existence  at 
the  moment  of  time  when  the  aid  of  equity  is  invoked. 

It  is  well  established  in  Illinois  that,  as  between  the 
drawer  and  payee  of  a  bank  check  given  for  value  upon  a 
fund  in  bank,  the  check  operates  as  an  equitable  assignment 
to  the  payee  of  the  sum  of  money  named  in  the  check.  It 
transfers  to  the  payee  the  right  of  the  depositor  to  the 
money  on  deposit  to  the  amount  of  the  check,  if  that 
amount  is  then  in  bank.  Bickford  v.  First  Nat.  Bank, 
42  111.  240;  Ridgely  Nat.  Bank  v.  Patton,  109  111.  479;  Nat. 
Bank  of  Amer.  v.  Ind.  Bkg.  Co.,  114  111.  483;  Gage  Hotel 
Co.  V.  Union  Nat.  Bank,  171  111.  531;  1  Beach's  Mod.  Eq. 
Juris.,  Sees.  333  to  335. 

It  would  follow  that  when  Wyman  received  the  check, 
the  Helena  Bank  had  no  equitable  interest  remaining  in  the 
fund  on  deposit  with  the  Fort  Dearborn  Bank,  except  in 
the  balance  of  the  fund  after  deducting  the  amount  of  the 
check,  and  Wyman  had  an  equitable  interest  in  that  fund 
to  the  extent  of  his  check.  The  Fort  Dearborn  Bank  was 
not  bound  to  Wyman  until  he  presented  the  check  for  pay- 
ment, or  at  least  until  it  had  notice  of  the  check.  The 
Helena  Bank  might  have  subsequently  given  another  check, 
which,  if  presented  before  Wyman's  check,  would  have  cut 
him  off,  but  that  question  does  not  arise. 
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There  is  no  question  under  the  law,  that  had  the  aid  of 
equity  been  invoked  at  any  time  before  the  Fort  Dearborn 
Bank  had  credited  the  Helena  Bank  with  the  amount  of  the 
deposit,  the  former  bank,  under  the  doctrine  of  marshaling 
assets,  would  have  been  required  to  first  exhaust  the  collat- 
eral notes  held  by  it  before  appropriating  the  deposit  fund, 
unless  it  could  be  said  that  would  have  had  the  effect  of 
delaying  or  working  an  injustice  to  the  Fort  Dearborn  Bank, 
in  which  event  Wyman,  on  paying  the  bank's  claim,  would 
have  been  subrogated  to  its  lien  on  the  collateral  notes.  2 
Beach's  Mod.Eq.  Juris.,  Sec.  784;  1  Story's  Eq.  Juris.,  Sees. 
635  and  636. 

Must  equity  deny  Wyman  relief  because  the  Fort  Dear- 
bom  Bank  entered  on  its  books  a  credit  to  the  Helena 
Bank  the  day  before  the  check  was  presented,  when  that  is 
the  only  change  in  the  situation  of  the  parties,  when  the 
Fort  Dearborn  Bank  has  the  money  which  it  would  have 
been  bound  to  pay  on  the  check  when  presented  but  for  the 
bookkeeping  entries,  when  the  interest  of  no  third  party 
has  intervened,  and  only  the  general  creditors  of  the  Helena 
Bank,  represented  by  its  receiver,  can  be  interested  as  against 
him,  and  when  all  injustice  or  loss  to  the  Fort  Dearborn 
Bank  can  be  avoided  ?    I  think  not. 

A  principle  of  equity  of  very  extensive  application  is,  that 
equity  looks  to  substance  and  not  form.  1  Beach's  Mod. 
Eq.  Juris.,  Sec.  7. 

Mr.  Pomeroy,  in  his  excellent  work  on  Equity  Jurispru- 
dence, Sec.  363,  classes  this  principle  with  others,  and  says 
that  it  is  so  fundamental  and  essential  that  it  may  be  termed 
a  maxim  of  equity. 

I  see  no  good  reason  why  this  principle  may  not  be  applied 
to  this  case  and  be  inade  a  basis  for  relief.  The  substance 
of  the  situation  is  not  changed  b}^  the  entry  on  the  bank's 
books. 

Another  most  salutary  principle  of  equity,  and  the  basis 
for  many  forms  of  equitable  relief,  is  that  equity  regards 
that  as  done  which  ought  to  be  done  (1  Beach's  Mod.  Eq. 
Juris.,  Sec.  8);  or,  as  Mr.  Story  (Eq.  Juris.  Sec.  64  g)  states  it, 
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*^  Equity  looks  upon  that  as  done  which  ought  to  have  been 
done.  The  true  meaning  of  this  maxim  is,  that  equity  will 
treat  the  subject-matter,  as  to  collateral  consequences  and 
incidents,  in  the  same  manner  as  if  the  final  acts  contem- 
plated by  the  parties  had  been  executed  exactly  as  they 
ought  to  have  been;  not  as  the  parties  might  have  executed 
them. " 

Mr.  Beach,  in  commenting  on  this  principle,  Sec.  8,  mpra^ 
says  that  it  is  of  extensive  application,  but  that  ^'  the  thing 
which  is  looked  upon  as  done  is  that  which  ought  to  be  done, 
not  that  which  might  have  been  done." 

To  the  same  etfect  is  1  Pomeroy's  Eq.  Juris.,  Sees.  364  to 
868. 

The  text  writers  cite  numerous  cases,  of  the  greatest 
diversity  of  facts,  in  which  this  principle  has  been  applied; 
notably  cases  where  land  has  been  by  will  directed,  or  by 
the  acts  of  the  parties  intended  to  be  turned  into  money,  or 
vice  versa^  in  cases  of  executory  contracts  for  the  purchase 
and  sale  of  land,  and  generally  in  every  kind  of  case  where 
an  affirmative  equitable  duty  to  do  somepositive  act  devolves 
upon  one  party,  and  a  corresponding  equitable  right  is  held 
by  another  party. 

Owing  to  the  press  of  official  duty,  I  have  not  been  able 
to  make  an  exhaustive  search  of  the  precedents,  aAd  have 
not  found  a  ca^e  where  this  principle  has  been  applied  to 
facts  similar  to  the  case  at  bar,  but  that  is  not  a  good  reason 
for  failing  to  apply  an  equitable  principle  where  the  facts  of 
the  particular  case  warrant  it. 

The  following  cases  are  in  some  respects  analogous  in 
principle  to  the  case  at  bar.  I  refer  to  them  as  illustrating 
the  one  or  the  other  of  the  two  equitable  principles  above 
stated,  and  as  applications  of  the  doctrine  of  marshaling 
assets  when  the  creditor,  having  two  funds,  had  released 
that  on  which  the  other  claimed  a  lien,  and  of  subrogation 
as  related  to  the  marshaling  of  assets.  Ingalls  v.  Morgan, 
10  N.  Y.  178-185;  McNeil  v.  Miller,  2  S.  E.  Rep.  (W.  Va.)  335; 
Campbell  v.  Carter,  14  111.  286-9;  Young  v.  Morgan,  89  III. 
200. 

The  only  reason  which  occurs  to  me  why  it  may  not  be 
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said  that  the  Fort  Dearborn  Bank  would  not,  under  the 
facts  of  this  case,  in  equity  be  required  to  do  now  what  it 
would  have  been  required  to  do  had  the  check  been  ])re- 
sented  before  the  bank  entered  on  its  books  the  credit,  is 
that  the  bank  had  no  notice  of  Wyman's  claim.  I  think, 
however,  that  is  of  no  importance  when  it  is  considered  that 
the  bank  would  not  suffer,  and  no  third  person  would  suffer 
because  of  the  lack  of  notice.  The  final  acts  contemplated 
by  the  Helena  Bank  (represented  here  by  its  receiver),  by 
Wyraan  and  the  Fort  Dearborn  Bank,  when  the  check  was 
given,  were  its  presentation  and  payment  out  of  the  fund 
on  deposit  with  the  latter  bank.  I  say  that  was  in  contem- 
plation by  the  Fort  Dearborn  Bank  then,  because  it  must  be 
held  to  have  contemplated  doing  that  which  was  its  duty, 
that  is,  to  pay  the  Helena  Bank^s  checks  on  presentation. 
It  contemplated  doing  that  whenever  requested.  It  is  not 
enough  in  a  court  of  equity  that  the  Helena  Bank  or  the 
Fort  Dearborn  Bank  might  have  done  otherwise.  It  is 
enough  that  the  Helena  Bank  gave  no  other  check  which 
was  presented  so  as  to  defeat  Wyman^s  equity,  and  that  the 
Fort  Dearborn  Bank  may  be  fully  protected. 

It  was  held  in  Campbell  v.  Carter,  aupra^  that  where  a 
party  purchased  an  estate  which  was  subject  to  an  incum- 
brance to  him,  a  court  of  equity  would  consider  it  as  subsist- 
ing or  extinguished,  as  might  be  most  conducive  to  his 
interests,  unless  it  appeared  that  it  was  his  intention,  in 
taking  a  conveyance  of  the  estate  to  himself,  to  rely  on  that 
title  and  discharge  the  incumbrance.  In  this  line  of  cases  the 
principle  is  well  established  that  equity  will  require  that  to 
be  done  which  ought  to  have  been  done,  when  no  third  person 
is  injured  or  embarrassed.  It  would  seem  just,  that  as  no 
one  concerned  will  be  injured  or  embarrassed,  the  lien  of 
Wyman  may  be  held  as  subsisting  for  the  purpose  of 
requiring  the  collaterals  held  by  the  Fort  Dearborn  Bank 
to  be  disposed  of  by  it,  and  after  its  claim  is  satisfied,  then 
to  pay  Wyman. 

The  writer  is  of  opinion  the  cause  should  be  remanded, 
with  directions  to  the  Fort  Dearborn  Bank  to  dispose  of 
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the  securities,  and  after  it  shall  have  been  paid  its  claim, 
costs  and  expenses,  that  Wyman  be  paid  his  claim,  costs  and 
expenses,  and  the  balance,  if  any,  to  the  receiver.  These 
views  not  being  in  accord  with  the  majority  of  the  court, 
the  decree  is  reversed,  with  directions,  as  stated  in  the 
majority  opinion.    Reversed  with  directions. 


People  of  the  State  of  Illinois  v.  John  Tork  Company^ 

a  corporation. 

1.  Appeals— By  the  People  in  Criminal  Cases. ^ An  acquittal  in  a 
pi*06ecution  for  violating  section  16  of  the  Pharraac^y  act,  is  an  acquittal 
in  a  criminal  case»  and  no  appeal  lies  by  the  people. 

Proseention  nnder  the  Pharmacy  Act.— Trial  in  the  Circuit  Court  of 
Cook  County,  on  appeal  from  a  justice  of  the  peace;  the  Hon.  John 
Gibbons,  Judge,  presiding.  Verdict  of  acquittal.  Appeal  by  the  people. 
Heard  in  this  court  at  the  October  term,  1898.  Appeal  dismissed. 
Opinion  filed  February  9,  1899. 

KiTT  Gould,  attorney  for  appellants;  Gabriel  J.  Norden, 
of  counsel. 

Kerr  &  Barr,  attorneys  for  appellee. 

A  writ  of  error  does  not  lie  at  the  instance  of  the  people 
to  reverse  the  judgment  of  a  trial  court  in  a  criminal  c^se. 
The  People  v.  Glodo,  12  111.  App.  348;  The  People  v.  Dill, 
1  Scam.  257. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

Appellee  was  convicted  before  a  justice  of  the  peace  for 
a  violation  of  section  16  of  the  Pharmacy  act,  Rev.  Stat., 
p.  1078,  par.  33,  and  appealed  to  the  Circuit  Court,  where 
a  trial  was  had  and  appellee  was  acquitted,  and  appellants 
appealed  to  this  court.  Appellee  moved  here  to  dismiss  the 
appeal  on  the  ground  that  no  appeal  lies  by  the  people  in 
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such  case  as  the  present,  and  the  motion  was  reserved  till 
the  hearing. 

A  violation  of  section  16  of  the  Pharmacy  act  is  a  misde- 
meanor, and  is  by  the  section  expressly  declared  so  to  be. 
It  is  provided  in  the  criminal  code  that  '^  in  no  criminal 
case  shall  the  people  be  allowed  an  appeal,  writ  of  error  or 
new  trial."  Rev.  Stat.,  p.  617,  par.  437;  see  also,  People  v. 
Miner,  144  111.  308;  Same  v.  Glodo,  12  111.  App.  348,  and 
Same  v.  Dill,  1  Scam.  257. 

The  appeal  is  dismissed. 


City  of  Chicago  v.  William  J.  English. 

1.  Municipal  Indebtedness— Cer/t/tca^e  of  Comptroller  Not  Compe- 
tent Evidence  of.— The  certificate  of  the  comptroller  of  the  city  of  Chi- 
cago is  not  competent  evidence  of  the  bonded  indebtedness  of  the  city. 

2.  Evidence— 0/  Municipal  Matters. — ^The  papers,  entries,  records 
and  ordinances  or  parts  thereof,  of  any  city,  may  be  proved  by  a  copy 
thereof  certified  under  the  hand  of  the  clerk  or  the  keeper  thereof,  and 
the  corporate  seal,  if  there  be  any;  if  not,  under  his  hand  and  private 
seal;  and  such  papers,  entries,  records  and  ordinances  may  be  proved  by 
copies  examined  and  sworn  to  by  credible  witnesses. 

8.  Municipal  Corporations— ^irccu^ion  of  Leases  6y.— The  statute 
(Rev.  Stat.,  Ch.  24,  Sec.  14)  makes  the  mayor  the  chief  executive  officer 
of  the  city  and  he  is  the  proper  ofiicer  to  execute  a  lease,  having  the 
corjMrate  seal  of  the  city  properly  affixed  by  the  city  clerk. 

4.  Interest— JlfMntctpaZ  Corporations  Not  Liable  for  in  the  Absence 
of  a  Contract. — ^A  city  is  not  liable  for  interest  in  the  absence  of  a  con- 
tract to  pay  interest 

Corenant,  on  a  lease.  Trial  in  the  Superior  Court  of  Cook  County;  the 
Hon.  James  Goooin,  Judge,  presiding.  Finding  and  judgment  for  plaint- 
ifif.  Appeal  by  defendant.  Heard  in  this  court  at  the  October  term, 
1888.    Affirmed.    Opinion  filed  February  9.  1899. 

Statement. 

Appellee  brought  an  action  against  appellant  for  breach 
of  the  covenants  of  a  lease  of  certain  premises  in  Chicago 
(describing  same)  to  be  used  as  a  water  office  by  appellant 
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for  one  year  from  July  15,  1892,  to  July  15,  1893,  at  a 
yearly  rent  of  $1,000,  payable  monthly,  and  providing  that 
unless  appellant  did,  by  notice  in  writing  to  appellee  by 
April  1, 1893,  elect  not  to  extend  the  lease  for  one  year  on 
the  same  terms,  it  should  be  so  extended,  and  similarly 
from  year  to  year,  and  also  providing  that  appellant  should 
pay  all  water  rates  or  rebate  the  same.  The  lease  purports 
to  be  from  appellee  to  the  city  of  Chicago,  and  is  signed  by 
appellee  and  by  the  mayor  and  comptroller  of  the  city  of 
Chicago,  and  has  afQxed  thereto  the  corporate  seal  of  said 
city. 

The  first  count  of  the  declaration  sets  up  that  the  lease 
was  extended  pursuant  to  its  terms,  and  breaches  of  the 
covenants  of  the  lease  in  payment  of  rent;  the  second 
count,  a  breach  in  failure  to  pay  or  rebate  $95.72  water 
rates  which  appellee  paid.  The  third  count  sets  up  a  claim 
for  interest  on  amounts  due  by  reason  of  breaches  of  the 
covenants  alleged  in  the  first  and  second  counts.  The 
fourth  count  is  in  substance  the  same  as  the  first,  and  the 
fifth  for  use  and  occupation  of  said  premises  by  appellant 
as  an  office  for  the  water  works  of  the  city,  etc.,  under  an 
indenture  executed  by  appellee  to  appellant.  Appellant 
pleaded,  denying  the  execution  of  the  leases  set  out  in  the 
different  counts,  which  plea  was  sworn  to,  and  also  that  the 
city  council  had  made  no  appropriation  of  moneys  to  pay 
the  several  sums  covenanted  to  be  paid  by  it,  or  any  of 
them,  and  that  at  and  previous  to  the  time  of  making  the 
said  covenants,  etc.,  appellant  was  indebted  in  the  aggre- 
gate exceeding  five  per  cent  on  the  value  of  its  taxable 
property,  etc. 

A  trial  was  had  before  the  court,  without  a  jury,  which 
resulted  in  a  finding  and  judgment  for  appellee  of  $2,432, 
ffom  which  this  appeal  is  taken. 

It  appears  from  the  evidence  that  the  seal  of  the  city  of 
Chicago  was  affixed  to  said  lease  by  the  city  clerk ;  that 
the  premises  were  used  b}'  the  city  as  a  water  office  for  the 
collection  of  water  rents  under  the  water  system  of  Chi- 
cago from  July  15,  1892,  to  the  time  of  trial;  that  it  was 
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known  as  the  water  office  in  the  town  of  Lake,  and  is  so 
described  in  the  annual  appropriation  bills  of  the  city ;  that 
no  appropriation  was  made  to  appellee  individually,  but  an 
appropriation  was  made  for  rent  of  the  town  of  Lake 
water  office  sufficient  to  cover  the  amount  of  rent  due  each 
year  under  said  lease  during  the  whole  of  the  period  of  the 
lease  up  to  the  time  of  trial,  and  there  was  a  surplus  in  the 
water  fund  of  the  city  of  Chicago  from  January  1, 1892,  to 
1898,  of  at  least  $48,000,  at  all  times. 

Appellant  paid  rent  to  appellee  for  the  demised  premises 
by  vouchers  to  appellee,  payable  out  of  its  surplus  water 
fund,  up  to  May  1,  1895,  but  it  gave  no  notice  at  any  time 
that  said  lease  should  not  be  extended.  By  reason  of  appel- 
lant shutting  off  the  water  on  said  premises,  appellee  was 
compelled  to  and  did  pay,  under  protest,  for  water  rents 
thereon,  $95.72,  November  9,  1896.  No  payment  of  rent 
was  made  after  May  1,  1895. 

Appellant  proved  the  assessed  valuation  of  property  in 
Chicago  for  the  years  1891-97,  both  inclusive,  and  offered 
to  prove  the  bonded  indebtedness  of  the  city  on  January  1, 
1892,  and  on  June  4,  1894,  this  being  the  date  of  the  lease 
from  appellee,  by  a  certificate  of  the  comptroller  of  the 
city,  but  the  court  rejected  the  offered  certificate,  and  appel- 
lant excepted.  The  certificate  which  w^as  offered  and 
appears  in  the  record,  purports  to  show  the  bonded  indebt- 
edness of  the  city  on  the  1st  day  of  January  of  each  of  the 
years  1891-98,  inclusive,  and  also  on  June  4,  1892,  and 
July  9  and  1 2,  1 894,  but  no  other  evidence  was  offered  as 
to  the  bonded  indebtedness  of  the  city. 

Charles  S.  Thornton,  corporation  counsel,  and  Thomas 
J.  Sutherland,  attorneys  for  appellant. 

W.  S.  Hefferan,  attorney  for  appellee. 

Mr.  Presiding  Justice  Windes  delivered  the  opinion  of 
the  court. 

Appellee  made  a  motion  to  dismiss  this  appeal  for  want 
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of  jurisdiction,  claiming  that  there  was  involved  in  the 
appeal  a  construction  of  section  12,  article  9,  of  the  Consti- 
tution of  this  State.  The  decision  of  the  motion  was  re- 
served to  the  final  hearing,  but  must  be  denied.  The  ground 
of  appellee's  motion  is,  that  as  appellant  pleaded  that  it  was 
indebted  in  the  aggregate  exceeding  five  per  cent  on  the 
value  of  taxable  pro|>erty  in  the  city,  as  ascertained  by  the 
last  assessment  for  State  and  county  taxes  previous  to  the 
making  of  the  lease  which  is  the  basis  of  the  suit,  the  issue 
presented  requires  a  construction  of  the  Constitution.  How- 
ever that  may  be,  there  is  no  evidence  in  the  record  which 
tends  to  prove  the  issue  presented  by  the  plea,  and  therefore 
the  question  is  not  in  the  case. 

The  certificate  of  the  comptroller  of  the  city  of  Chicago 
was  not  competent  evidence  of  the  bonded  indebtedness  of 
the  city,  and  was  therefore  properly  excluded  by  the  court. 
Sec.  14,  Ch.  61,  Rev.  Stat.,  provides,  viz.:  "The  papers, 
entries,  records  and  ordinances,  or  parts  thereof,  of  any  city, 
village,  town  or  county,  may  be  proved  by  a  copy  thereof 
certified  under  the  hand  of  the  clerk  or  the  keeper  thereof, 
and  the  corporate  seal,  if  there  be  any;  if  not,  under  his 
hand  and  private  seal;"  and  Sec.  18  provides  that  "any 
such  papers,  entries,  records  and  ordinances  may  be  proved 
by  copies  examined  and  sworn  to  by  credible  witnesses." 

A  compliance  with  one  or  the  other  of  these  sections  of 
the  statute,  or  a  production  of  the  record  itself,  unless 
destroyed,  was  necessary  in  order  to  prove  what  was  shown 
by  the  city  records.  If  the  comptroller  attempts  to  certify 
as  to  the  records,  his  certificate  must  be  of  a  copy  of  the 
records,  or  it  is  not  competent  evidence.  East  St.  Louis  v. 
Freels,  17  111.  App.  341;  Schott  v.  People,  89  111.  198;  Mandel 
V.  Swan  Land  Co.,  154  111.  189. 

In  so  far  as  the  holding  in  E.  St.  L.,  etc.,  Co.,  v.  E.  St. 
Louis,  45  111.  App.  601,  may  conflict  with  our  conclusion 
above  stated,  we  must  decline  to  follow  it,  as  we  are  clearly 
of  opinion  that  the  certificate  here  in  question  is  of  a  con- 
clusion, and  not  of  a  copy  of  the  records  of  the  city. 

The  contention  of  appellant  that  the  lease  was  not  proven 
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is  Dot  tenable.  The  statute  (Rev.  Stat.,  Cb.  24,  Sec.  14,) 
makes  tbe  tnavor  the  chief  executive  officer  of  the  citv.  He 
is  the  proper  officer  to  execute  the  lease,  and  it,  having  the 
corporate  seal  of  the  cit}^  attached,  which,  as  was  testified 
to,  was  affixed  by  the  city  clerk,  was  properly  admitted  in 
evidence.  1  Dillon  on  Mun.  Corporations,  Sees.  208  and  452; 
Kinzie  v.  Chicago,  2  Scam.  188;  Mott  v.  Danville  Semy.,  129 
111.  412;  Smith  v.  Smith,  62111.  496;  Mitchell  v.  Deeds,  49 
111.  424. 

The  evidence  is  sufficient  that  an  appropriation  was  made 
and  therefore  that  contention  can  not  avail  appellant. 

There  seems  to  have  been  included  in  the  finding  and 
judgment  of  the  court,  $2.95  for  interest.  -This  was  error, 
as  the  city  is  not  liable  for  interest  in  the  absence  of  a  con- 
tract to  pay  interest.  City  of  Pekin  v.  Reynolds,  31  111. 
530;  Vider  v.  City  of  Chicago,  164  111.  357. 

If  appellee  will  remit  $2.95  from  his  judgment  within  ten 
days,  it  will  be  affirmed  for  $2,429.05,  appellant  not  to 
recover  costs;  otherwise  it  will  be  reversed  and  the  cause 
remanded. 

Affirmed  on  remittitur. 


Jacob  B.  Auerbach  v.  F.  Arguelles^  C.  Lopez  and  J. 

Lopez,  Copartners^  etc. 

1.  Variance— /n  the  Names  of  Jurors  Appearing  in  the  Record  and 
Those  in  the  Verdict.— Where  the  naQies  of  the  jurors,  as  signed  to  the 
written  verdict,  vary  in  some  slight  particulars  from  the  names  as  shown 
in  the  record,  but  a  comparison  shows  that  the  variance  is  so  slight  that 
they  would  be  held  identical  under  the  rule  of  idem  sonans^  and  the 
record  recites  that  *'  the  jury  impaneled  herein  finds  the  issues,**  etc., 
without  reciting  their  names,  it  is  sufficient. 
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Attachment.— Trial  in  the  Superior  Court  of  Cook  County;  the  Hon. 
Jonas  HUTcmNSON,  Judge,  presiding.  Verdict  and  judgment  for 
defendant  Error.  Heard  in  this  court  at  the  October  term,  1898. 
Affirmed.    Opinion  filed  February  9,  1899. 
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Defondants  in  error  began  this  suit  against  plaintiff  in 
error  by  attjichment.  Several  grounds  for  attachment  were 
set  forth  in  the  affidavit.  One  was  that  plaintiff  in  error 
had  ''  within  two  years  last  past  fraudulently  conveyed  or 
assigned  his  effects,  or  a  part  thereof,  so  as  to  hinder  and 
delay  his  creditors." 

There  is  no  controversy  as  to  the  claim  of  defendants  in 
error  as  to  amount  due.  The  only  issue  contested  was  that 
of  ground  for  attachment. 

It  appeared  in  evidence  that  on  June  12, 1896,  and  before 
the  beginning  of  the  suit,  an  interview  took  place  between 
plaintiff  in  error  and  the  attorney  of  defendants  in  error,  in 
which  the  financial  situation  of  plaintiff  m  error  was  fully 
discussed,  in  relation  to  the  claim  due  defendants  in  error 
and  in  relation  to  the  securing  of  same.  Messrs.  Eawley  and 
Wodiska,  together  with  Auerbach,  plaintiff  in  error,  went 
into  a  detailed  investigation  of  his,  Auerbach's,  financial 
condition.  A  written  statement  of  Auerbach's  indebted- 
ness to  others  was  produced.  It  had  been  previously  made, 
but  Auerbach  then  stated  that  it  showed  all  his  indebted- 
ness except  items  amounting  to  not  to  exceed  $1,000.  No 
indebtedness  to  Ida  Blumlein  was  shown  by  this  statement. 
Hawley  and  TVodiska  testify  that  Auerbach  then  stated 
that  he  owed  no  individual  debts.  It  was  thereupon  agreed 
that  if  the  brother  of  Auerbach  would  secure  one-half  of 
the  claim  of  defendants  in  error,  further  time  would  be 
given  Auerbach  in  which  to  pay.  An  appointment  was 
arranged  by  them  all  to  meet  that  afternoon  at  2:30  p.  m., 
to  go  to  Milwaukee  to  see  the  brother  and  accomplish  such 
adjustment.  The  parties  separated  at  about  12:45  p.m.,  and 
within  a  few  minutes  thereafter,  and  before  the  time 
appointed  for  another  meeting,  the  store  of  Auerbach  was 
closed  upon  foreclosure  of  a  chattel  mortgage,  dated  that 
day,  and  conveying  his  entire  stock  of  goods  to  secure  a 
note  of  $2,000  to  one  Ida  Blumlein.  The  stock  was  after- 
ward sold  upon  the  foreclosure,  bought  by  one  Foster,  and 
afterward  returned  to  the  possession  of  Auerbach  or  the 
**J.  C.  Auerbach  Company."  The  issues  tried  here  are 
solely  between  defendants  in  error  and  Auerbach.    Keither 
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Foster  nor  the  J.  C.  Auerbach  Company  appears  as  making 
claim  to  the  property.  Auerbach,  called  as  a  witness  in  his 
own  behalf,  in  eflfect  admitted  the  exhibiting  of  the  writ- 
ten statement,  but  stated,  in  reply  to  a  question  as  to 
whether  it  was  correct,  that  he  had  said,  ^' As  far  as  I  know 
there  may  be  some  other  accounts  which  have  changed,  and 
so  forth."  He  denied  that  he  was  asked  as  to  any  ^^  private 
confidential  debts."  Upon  cross-examination  he  stated  that 
he  had  told  Hawley  that  the  written  statement  in  his  own 
handwriting  was  a  correct  "statement  of  my  liabilities," 
with  the  exception  of  one  Ellinger  account,  which  he  had 
paid,  and  that  there  were  some  slight  changes  in  amounts 
shown  b}^  the  statemeiit.  He  also  testified  that  Mrs.  Ida 
Bluralein  then  "  held  a  note  made  by  me  for  $2,000,"  and 
that  he  did  not  inform  Hawley  as  to  the  same. 

Neither  Mrs.  £lumlein  nor  Auerbach,  though  both  in 
court,  testified  to  any  indebtedness  in  consideration  of  which 
the  note  was  given. 

The  jury  found  the  issues  in  assumpsit  and  in  attachment 
for  defendants  in  error. 

IsBAEL  CowEN,  attomey  for  plaintiff  in  error,  contended 
that  the  names  as  shown  to  be  sworn  appear  in  the  first 
column,  and  as  signed  to  the  verdict  in  the  second  column, 

thus: 

Soren  Jepsen^  Soren  Jepson, 

E.  C.  Leidy,  E.  C.  Leedy, 

Clemins  A.  Gies,  Clemons  Gies, 

Hans  Yensen,  Hans  Jansen, 

Geo.  D.  Lerow,  Geo.  L.  Lerow, 

and  insisted  that  whatever  might  be  said  of  the  rest  of  the 
names,  and  giving  the  utmost  latitude  to  the  doctrine  of 
idem  sonans^  it  can  not  be  claimed  that  the  names  Leidy 
and  Leedy  or  Yensen  and  Jansen  are  the  same. 

Hawley  &  Prouty,  attorneys  for  defendants  in  error. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 
It  is  difiicult  to  see  how  the  jury  could  have  reached  any 
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different  verdict.  There  is  a  color  of  fraud  in  the  transac- 
tion. The  jury  must  have  found  from  the  evidence  that 
Auerbach  admitted  that  the  Blumlein  note  was  not  evidence 
of  a  bona  fide  indebtedness.  To  have  found  otherwise  upon 
the  equivocal  testimony  of  Auerbach  would  have  been  to 
find  against  the  manifest  weight  of  the  evidence.  Auer- 
bach alone  appears  in  this  cause  as  claiming  under  the 
Blumlein  note.  No  one  claiming  title  through  the  sale, 
upon  foreclosure  of  the  mortgage  securing  that  note,  inter- 
venes. Auerbach  admitted,  in  effect,  that  the  note  was 
given  to  one  to  whom  he  owed  nothing.  As  against  this 
admission  no  evidence  is  proffered,  although  Mrs.  Blumlein 
was  in  court. 

The  jury  were  fully  warranted  in  finding  that  the  Blum- 
lein note  and  mortgage  were  fraudulently  given  by  Auer- 
bach. They  bore  date  on  the  12th  day  of  June,  the  same 
day  of  the  conversation  and  agreement  with  Hawlej'  and 
,Wodiska,  and  were  in  process  of  foreclosure  within  so  short 
a  time  after  such  conversation  as  to  warrant  the  jury  in 
finding  that  they  had  been  previously  executed  on  that 
day.  We  are  of  opinion  that  the  verdict  is  sustained  by 
much  the  greater  weight  of  the  evidence. 

Some  objections  are  made  to  matters  of  procedure. 

The  names  of  the  jurors,  as  signed  to  the  written  verdict, 
vary  in  some  slight  particulars  from  the  names  as  shown  in 
the  record.  A  comparison  shows  that  the  variance  is  so 
slight  that  they  would  be  held  identical  under  the  rule  of 
idem  sonans.  But  the  record  recites  that  the  ''  jury  impan- 
eled herein  finds  the  issues,"  etc.,  without  reciting  their 
names.  This  is  sufficient.  Griffin  v.  Larned,  111  IlL  432; 
Lambert  v.  Borden,  10  111.  App.  648;  Wells  v.  Ipperson,  48 
111.  App.  580;  Jemison  v.  Chicago  Const.  Co.,  64  111.  App. 
436;  Egmann  v.  E.  St.  L.  C.  Ry.  Co.,  65  111.  App.  348;  Peo- 
ple's C.  A.  Co.  v.  Darrow,  70  111.  App.  22. 

Counsel  for  plaintiff  in  error  refers  in  his  brief  to  the 
twelfth,  fourteenth  and  sixteenth  instructions  refused, 
merely  saying  that  he  calls  attention  to  them,  but  specify- 
ing no  fault  or  objection.  We  must  decline  to  search  for 
objections  when  none  are  made. 
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The  eighth  instruction  ^iven  for  the  defendants  in  error 
is  objected  to  as  improper.  There  is  some  controversy  as 
to  the  precise  form  in  which  it  was  given  by  the  court  below 
to  the  jury.  However,  plaintiff's  counsel,  in  reply  brief, 
ask  us  to  pass  upon  it,  as  containing  the  disputed  portion,  as 
follows : 

"  The  court  instructs  the  jury  in  reference  to  the  pro- 
duction of  witnesses  who  know  about  the  facts  in  issue, 
that  if  you  believe  from  the  facts  and  circumstances  in  evi- 
dence that  there  is  other  evidence  to  rebut  the  evidence  of 
the  plaintiffs,  which  might  be  furnished  by  any  witness 
other  than  the  defendant  and  the  other  witnesses  whom 
he  has  produced  and  examined  upon  this  trial,  and  that 
such  other  witness  is  in  the  control  of  the  defendant  and 
could  be  procured  by  him,  and  if  you  believe  from  the  evi- 
dence that  the  evidence  against  the  defendant,  if  there  is 
any,  is  such  that  he  would  naturally  be  expected  to  call  such 
other  witness,  his  failure  so  to  do  would  be  a  circumstance 
which  might  be  considered  by  the  jury,  and  given  such 
weight  and  significance  as  they  think  it  entitled  to,  and 
from  which  they  might  infer,  if  they  think  the  inference 
warranted  and  a  reasonable  one,  from  the  evidence,  that 
such  other  witness  would  testify  unfavorably  to  the  defend- 
ant, if  called  by  him." 

We  think  the  instruction  was  properly  given.  111.  Mut. 
Fire  Ins.  Co.  v.  Malloy,  50  111.  419;  Consol.  Coal  Co.  v. 
Scheiber,  1«7  III.  539;  P.,  Ft.  W.  &  C.  Ry.  Co.  v.  Callaghan, 
50  111.  App.  676;  Commonwealth  v.  McCabe,  163  Mass.  98. 

If  the  words  in  dispute,  viz.,  "  is  in  the  control  of  the 
defendant,"  were  omitted,  a  different  question  would  arise 
as  to  its  correctness.  £ut  if  we  should  assume  that  the 
instruction  was  given  with  the  qualifying  words  omitted, 
and  that  it  was  therefore  technically  incorrect,  yet  we  would 
hold  it  not  to  be  reversible  error.  It  could  not  be  applied 
by  the  jury  to  any  witness  other  than  Blumlein,  and  there- 
fore could  not  have  prejudiced  plaintiff  in  error.  And  when 
it  is  so  apparent  that  substantial  justice  has  been  done,  wo 
.would  decline  to  reverse  because  of  such  an  error  in  proced- 
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upe.  The  same  may  be  said  of  any  question  as  to  the 
remarks  of  counsel  upon  the  failure  to  present  evidence 
upon  the  trial,  to  which  objection  is  now  urged.  The 
return  of  one  verdict  finding  upon  both  issues,  i.  «.,  the  issue 
in  assumpsit  and  that  in  attachment^  was  proper.  Haw- 
kins V.  Albright,  70  111.  87. 
The  judgment  is  affirmed. 


Jacob  A.  Henry  t.  LeBoy  G.  Seager  et  a1. 

1.  Parties — Right  to  Rdy  upon  the  Announcements  of  the  Court, 
— A  party  or  his  attorney  has  a  right  to  rely  upon  the  oral  announce- 
ment of  the  judge  as  to  what  judgment  is  rendered  in  the  case,  and  is 
not  required  to  see  that  the  clerk  enters  the  order  directed  to  be  entered 
by  the  judge. 

2.  Judgments— ilfotion  to  Set  Aside,  WJien  Too  Late—Equitable 
Relief.— It  is  too  late  to  move  the  court  to  set  aside  a  judj2:ment  after 
the  term  is  ended;  the  remedy  then,  if  any,  is  by  bill  in  equity. 

8.  Attorneys— JS3f(RC<  of  Their  Negligence  upon  Clients.— The  negli- 
gence of  the  attorney  is  the  negligence  of  his  client.  The  client  is 
bound  thereby,  and  must  look  to  his  attorney  if  he  suffers  from  his  neg- 
ligence. 

4.  Chancery  Tractice— Decrees  Pro  Confesso. — Where  a  defendant 
IS  given  an  opportunity  to  answer  the  bill,  and  allows  a  decree  pro  oon- 
fesso  to  be  taken  against  hun,  he  admits  the  truth  of  all  the  allegations 
of  the  bill,  well  pleaded,  and  renders  it  unnecessary  for  the  chancellor 
to  hear  evidence  upon  such  matters. 

Bill  to  Set  Aside  a  Judgment— Trial  in  the  Superior  Court  of  Cook 
County;  the  Hon.  Farlin  Q.  Ball,  Judge,  presiding.  Decree  pro  con- 
fesso. Appeal  by  defendant.  Heard  in  this  court  at  the  October  term, 
1808.    Affirmed.    Opinion  filed  February  9,  1809. 

Statement  of  Case. 

February  15, 1S98,  appellees  filed  their  bill  in  the  Superior 
Court  of  Cook  County  to  set  aside  a  judgment  at  law, 
obtained  by  appellant  against  them  for  $2,250,  on  January 
31,  1S98,  in  the  same  court-  The  allegations  of  the  bill 
show  that  appellees  had  a  good  defense  to  the  suit  at  law, 
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and  that  the  judgment  obtained  against  them  by  appellant 
was  grossly  unjust;  that  appellees  had  employed  counsel  to 
make  their  defense,  who  was  instructed  to  represent  them, 
take  full  charge  of  their  defense,  and  watch  the  trial  calls  and 
keep  them  advised  of  the  progress  of  the  cause;  that  they 
had  made  preparations  for  their  defense  (setting  forth  the 
details  of  such  preparation),  and  were  fully  ready  and  pre- 
pared for  trial  and  to  defend  said  cause  upon  the  merits,  in 
October,  1897;  that  on  October  28,  1897,  the  said  attorney 
was  present  at  a  first  call  of  cases  for  trial  in  said  court,  and 
asked,  when  the  suit  of  appellant  against  appellees  was 
reached  and  called,  that  it  be  dismissed  for  want  of  prosecu- 
tion, and  in  response  to  such  request  the  judge  then  and 
there  orally  announced  that  said  cause  was  dismissed;  that 
said  attorney  so  advised  appellees;  that  the  minute  clerk  of 
said  judge,  through  some  inadvertence,  accident  or  mistake 
committed  the  error,  mistake  or  accident  of  entering  upon 
some  trial  calendar,  or  some  paper  or  memorandum  kept  by 
him,  the  letter  '^  t,"  indicating  that  said  cause  was  for  trial, 
instead  of  the  letter  ^'d,'*  indicating  that  the  same  was  dis- 
missed; that  appellees  and  their  said  attorney  were  in 
ignorance  of  the  entry  so  made  by  the  clerk  until  February 
10,  1898,  and  relied  wholly  and  entirely  upon  the  order  of 
the  judge,  announced  in  open  court,  and  believed  that  said 
cause  had  been  fully  and  finally  disposed  of  and  ended,  until 
said  February  10, 1898;  that  they  are  not  indebted  to  appel- 
lant in  any  sum  of  money;  that  they  are  not  liable  to  him 
for  damages  for  breach  of  the  contract  which  was  made  the 
basis  of  the  suit  at  law  against  them,  but  on  the  contrary, 
that  appellant  is  indebted  to  them  in  the  sum  of  $175 
(setting  out  details  of  their  transactions).  The  bill  also 
makes  other  allegations  which  tend  to  show  fraudulent 
concealment  by  appellant's  attorney  as  to  the  true  state  of 
the  record  in  the  suit  at  law,  and  alleges  that  the  cause  was 
called  for  trial  on  January  31,  1898,  in  the  absence 
of  their  said  attorney,  and  without  their  knowledge,  or 
that  of  either  of  them,  or  their  said  attorney,  a  hearing 
€x  parte  had,  and  said  judgment  obtained  against  them. 
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The  January  term,  1898,  of  the  Superior  Court  ended  Feb- 
ruary 5,  1898.  Appellant  moved  the  court  to  dismiss 
the  bill  for  want  of  equity,  and  on  the  hearing  of  such 
motion  the  decree  states  *'  that  the  parties  appeared  before 
the  court  in  person  and  by  their  counsel,  and  submitted 
proofs  and  argued  the  same,"  and  proceeds  to  find  certain 
facts,  which  need  not  be  enumerated,  for  the  reason  that  the 
court  denied  the  motion  to  dismiss  the  bill,  and  ruled  appel- 
lant to  "plead,  demur  or  answer  instanter."  Appellant 
refused  to  comply  with  the  rule  of  the  court,  and  elected 
"to  abide  by  his  motion  to  dismiss  said  bill  for  want  of 
equity."  The  bill  was  thereupon  taken  as  confessed  against 
appellant,  and  the  court  decreed  that  the  judgment  be 
vacated  and  set  aside,  and  a  new  trial  granted.  From  this 
decree  the  appeal  has  been  taken. 

Leonard  Goodwin  and  G.  Albert  McCullum,  attorneys 
for  appellant,  contended  that  the  negligence  of  the  attor- 
ney is  the  negligence  of  the  client  and  the  client  is  bound 
thereby.  Kern  v.  Strausberger,  71  111.  4J3;  Yates  v.  Mon- 
roe, 13  111.  212;  Albro  v.  Dayton,  28  111.  325;  Smith  v. 
Powell,  60  111.  21. 

It  is  not  enough  that  a  judgment  in  a  court  of  law  is 
unjust,  or  is  oppressive,  or  was  obtained  without  hearing 
and  considering  the  contention  of  both  parties.  Before  the 
judgment  at  law  will  be  set  aside  by  a  court  of  equity  it 
must  be  shown,  not  only  that  it  is  unjust  but  that  upon 
another  trial  at  law  a  different  result  would  be  obtained  and 
also  that  the  original  judgment  was  entered  without  any 
negligence  or  Idches  whatever  upon  the  part  of  the  party 
seeking  to  set  it  aside  in  a  court  of  equity.  Equity  will  inter- 
fere only  where  it  appears  that  there  was  a  defense  of  which 
the  party  could  not  have  availed  himself  at  law  or  of  which 
he  might  have  availed  himself  but  was  prevented  by  fraud 
or  accident,  unmixed  with  fraud  or  negligence  on  his  own 
part,  so  that  it  is  against  conscience  to  execute  a  judgment. 
Walker  v.  Shreve,  87  111.  477;  Wilday  v.  McConnel,  63  111. 
278;  Hopkins  v.  Medley,  99  111.  509. 
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Where  the  judgment  is  valid  on  the  face  of  the  record 
equity  will  relieve  therefrom  for  fraud,  accident  or  mistake 
only  where  it  appears  that  the  judo;ment  is  not  the  result  of 
laches  or  misconduct  on  the  part  of  the  complainant.  Smith 
V.  Allen,  63  111.  474;  Palmer  v.  Bethard,  C6  111.  629;  Walker 
V.  Shreve,  87  111.  477;  Blackburn  v.  Bell,  91  111.  434;  Clark 
V.  Ewing,  93  111.  572;  Virginia  v.  Dunaway,  17  111.  App. 
(58;  Lavender  v.  Boaz,  17  111.  App.  421;  Owens  v.  Ranstead, 
22  111.  161;  Babcock  v.  McCamant,  53  111.  214;  Wilday  v. 
McConnel,  63  III.  278;  Weaver  V.  Poyer,  70  111.  567;  Hig- 
gins  V.  Bullock,  73  111.  205;  Hopkins  v.  Medley,  99  111.  509; 
Sayies  v.  Mann,  4  111.  App.  516. 

Partridge  &  Partkidgk,  attorneys  for  appellees. 

Courts  of  equity  will  take  jurisdiction  in  a  meritorious 
case  and  grant  a  new  trial  at  law  where  the  remedy  at  law 
has  failed  by  reason  of  fraud,  accident  or  mistake  without 
negligence  on  the  part  of  the  defendant.  Metcalf  v.  Will- 
iams, 14  Otto,  93;  see  also  Howe  v.  Mortell,  28  111.  478; 
Carrington  v.  Holabird,  17  Conn.  530;  Dunlap  v.  Gregory, 
14  111.  App.  601;  Allen  v.  Hoifman,  12  111.  App.  573;  Excel- 
sior  Electric  Company  v.  Chicago  Waifs  Mission  and  Train- 
ing School,  41  111.  App.  111. 

A  motion  to  dismiss  for  want  of  equity  is  in  effect  a  gen- 
eral demurrer  to  the  bill.  It  is  in  law  an  admission  of  the 
truth  of  the  facts  therein  stated,  and  for  the  purposes  of  this 
case  we  must  concede  to  appellant  all  such  rights  as  the 
law  would  confer  on  him  by  reason  of  the  actual  existence 
of  the  facts  stated  in  the  bill.  Clark  v.  Ewing,  93  111.  572, 
575;  Titus  v.  Mabee,  25  111.  257;  Knapp  v.  Marshall,  26  111. 
63;  Wangelin  v.  Goe,  50  111.  459;  Weaver  v.  Poyer,  70  111. 
567. 

There  are  two  reasons  why  equity  is  slow  to  interfere 
with  the  operation  of  judgments  recovered  in  a  court  of 
law.  In  the  first  place,  it  is  sensitive  to  the  imputation  of 
seeking  to  usurp  a  species  of  appellate  jurisdiction  and  so  to 
extend  its  powers  over  all  other  courts.  And  secondly,  a 
judgment  on  the  merits  ought  to  be  forever  conclusive 
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between  the  parties,  no  re-examination  should  be  allowed, 
and  it  is  neither  the  function  nor  the  ambition  of  equity  to 
overhaul  judgments  ut  law.    Black  on  Judgments,  Sec.  305. 

Mr.  Presiding  Justice  Windes  delivered  the  opinion  of 
the  court. 

It  is  argued  on  behalf  of  appellant  that  certain  affidavits, 
read  in  support  of  the  bill  on  the  motion  to  dismiss,  are  not 
sufficient  to  justify  the  decree  of  the  chancellor  in  setting 
aside  the  judgment.  However  this  contention  may  be,  we 
think  appellant  has  waived  all  question  in  that  regard.  He 
was  given  an  opportunity  to  answer  the  bill,  as  appears 
from  the  record,  of  which  he  refused  to  avail  himself,  and 
allowed  a  decree  pro  coiifesso  to  be  taken  against  him.  In 
that  state  of  the  case,  the  chancellor  need  not  have  heard 
any  evidence.  Appellant  will  be  held  to  have  admitted  the 
truth  of  all  the  allegations  of  the  bill  which  w*ere  well 
pleaded,  and  we  must  look  solely  to  the  allegations  of  the 
bill  to  determine  the  correctness  of  the  decree.  Farnsworth 
V.  Strasler,  12  111.  482;  Mason  v.  Patterson,  74  111.  195. 

In  the  former  case  it  was  held  that  where  a  bill  is  taken 
as  confessed,  error  can  not  be  assigned  that  the  averments 
were  not  proved. 

The  sole  question  now  to  be  considered  is  whether  the 
allegations  of  the  bill  are  sufficient  to  justify  the  decree. 

The  general  rule  is,  as  contended  by  appellant,  that  the 
negligence  of  the  attorney  is  the  negligence  of  the  client; 
the  client  is  bound  thereby,  and  must  look  to  the  attorney 
if  he  suffers  from  the  attorney's  negligence.  Kern  v.  Strau&- 
berger,  71  111.  413;  Ward  v.  Durham,  134  111.  195;  Bardonski 
V.  Bardonski,  144  111.  284;  Newman  v.  Schueck,  58  111.  App. 
328. 

We  are  not  prepared,  however,  to  hold  that  this  bill  shows 
negligence  on  the  part  of  appellees'  attorney.  It  appears 
that  when  the  case  was  called  the  attornev  was  in  court 
and  asked  that  the  cause  be  dismissed  for  want  of  prosecu- 
tion, and  the  judge  announced  that  the  case  was  so  disposed 
of.    That  was  an  end  of  it  so  far  as  the  attorney  was  con- 
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cerned.  He  had  a  right  to  rely  on  the  oral  announcement 
of  the  judge  as  to  what  judgment  was  rendered  in  the  case, 
and  was  not  required  to  see  that  the  clerk  entered  the  order 
directed  to  be  entered  by  the  judge.  2  Pomeroy's  Eq. 
Juris.,  Sec  836;  Allen  v.  Hoffman,  12  111.  App.  573;  Dunlap 
V.  Gregory,  14  Id.  601;  Beveridge  v.  Hewitt,  8  111.  App. 
467;  Walker  v.  Kretsinger,  48  111.  502;  Putnam  v.  Murphy, 
53  111.  404. 

The  attorney,  as  well  a|S  appellees,  had  no  knowledge 
until  after  the  lapse  of  the  January,  1898,  term  of  the  Su- 
perior Court,  that  the  case  had  not  been  dismissed,  as 
directed  by  the  judge,  nor  that  a  judgment  was  entered. 
It  was  then  too  late  to  move  in  the  law  court  to  set  it  aside, 
and  their  only  remedy  was  by  bill  in  equity.  If  the  allega- 
tions of  the  bill  are  true,  their  defense  at  law  is  complete. 
In  the  Beveridge  case,  supra^  this  court  quotes  from  the 
Walker  case,  9upt*a^  viz.:  "  If  it  appears  that  the  judgment 
complained  of  is  unjust,  and  that  the  party  in  good  faith 
has  used  or  endeavored  to  employ  the  means  given  him  by 
the  law  to  assert  his  rights,  and  has  been  active  and  vigilant 
in  his  efforts  to  make  his  defense,  and  is  still  prevented  from 
presenting  a  meritorious  defense,  equity  will  grant  a  new 
trial  at  law,"  and  held  that  where  the  law  court  had 
rules  that  a  new  calendar  would  be  made  e^ch  term,  and 
called  and  tried  the  suit  upon  a  calendar  made  for  a  previous 
term,  there  being  no  notice  to  the  defendant  or  his  attorney, 
a  judgment  so  rendered  should  be  set  aside  and  a  new  trial 
awarded,  it  further  appearing  that  the  defendant  had  a 
good  defense.  It  was  said  in  deciding  the  case,  '^  so  long 
as  these  rules  remained  in  force,  they  were  the  law  of  the 
court,"  and  that  the  attorney,  after  having  ascertained  that 
no  calendar  would  be  made  for  the  term  when  his  case  was 
called,  was  not  chargeable  with  negligence  for  failing  to 
watch  the  call  that  month.  If  an  attorney  may  rely  on  the 
rules  of  court,  he  may  certainly  rely  on  the  judgment  of  the 
court  announced  from  the  bench. 

The  decree  is  affirmed. 

Vol.  LXXX  M 
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Henry  Lord  Gay  ?•  II.  H.  Kohlsaat  et  al. 

1.  Corporations — How  Created.^A  corporation  can  not  be  con- 
stituted by  the  agreement  of  parties;  it  can  only  be  created  by  or  under 
a  legislative  enactment. 

2.  Same— Liability  of  Stockholders,  When  Illegally  Formed, — When 
a  corporation  is  illegally  formed,  its  members  are  liable  as  partneiB  for 
its  acts  or  contracts;  and  all  directors,  officers  and  agents,  acting  and 
contracting  in  its  name,  are  personally  liable  for  their  acts. 

8.  Estoppel — A8  to  Persons  Acting  as  a  Corporation, — Persons 
who  hold  themselves  out  to  the  public  to  be  a  legaUy  organized  corpo- 
ration, and  proceed  with  the  business  for  which  they  claim  to  be  incor- 
porated by  contracting  in  the  corporate  name,  are  estopped  to  deny  the 
existence  of  such  corporation. 

Snlt  in  Chancery,  to  fix  the  liability  of  the  officers  of  a  corporation 
under  Section  16,  Chapter  82,  R.  S.,  concerning  corporations.  Trial  in 
the  Circuit  Court  of  Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge, 
presiding.  Judgment  for  defendant  on  demurrer  to  bill;  appeal  by 
complainants.  Heard  in  this  court  at  the  October  term,  1898.  Reversed 
and  remanded.    Opinion  filed  February  9,  1899. 

Statement. 

This  is  an  appeal  from  a  decree  sustaining  a  demurrer  to 
a  bill  filed  by  appellant  against  H.  H.  Kohlsaat,  Stanley 
Waterloo,  A.  T.  T.  Packard,  John  B.  Waldo,  Montgomery 
Gibbs,  F.  E.  Johnson,  George  Schneider,  and  the  Chicago 
Press  Club  Auxiliary  Association,  and  dismissing  the  bill. 

The  bill  alleges  facts  showing  that  everything  was  done 
which  by  the  statute  is  required  to  be  done  in  order  to  pro- 
cure from  the  Secretary  of  State  a  certificate  of  the  com- 
plete organization  of  the  "  Chicago  Press  Club  Auxiliary 
Association,"  and  that  November  17,  1892,  such  certificate 
was  issued  by  the  Secretary  of  State;  that  the  object  of  the 
corporation  was  to  construct  a  suitable  building,  to  include 
library,  reading  and  assembly  rooms,  for  the  proper  use  of 
the  association;  that  its  capital  stock  was  $1,000,  divided 
into  shares  of  $100  each;  that  the  subscriptions  for  shares 
of  stock  were  as  follows : 
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Kohlsaat 

NAMES. 

SHARES. 

AMOUNT. 

William  H.  Park, 

$100 

Stanley  Waterloo, 

100 

W.  if.  Knox, 

100 

F.  E.  Johnson, 

1 

100 

A.  T.  Packard, 

100 

John  B.  Waldo, 

100 

Geo.  Schneider, 

100 

James  W.  Scott, 

100 

Montgomery  Gibbs, 

100 

H.  H.  Kohlsaat, 

100 

August  8,  1892,  at  a  meeting  of  the  stockholders,  all  of 
the  above  named  persons  were  elected  directors,  some  for 
one  year  and  some  for  two  years  then  next  ensuing,  and 
that  H.  H.  Kohlsaat  was  elected  president,  John  B,  Waldo 
secretary,  and  George  Schneider  treasurer,  and  that  they 
accepted  said  oiBces  and  entered  on  the  performance  of  their 
duties  as  such  officers;  that  August  18, 1892,  at  a  directors' 
meeting  of  said  corporation,  all  of  said  appellees  being  pres- 
ent, a  resolution  was  unanimously  adopted  engaging  the 
complainant  to  act  as  the  architect  and  perfect  building  plans 
and  to  have  general  supervision  of  the  erection  of  the  Press 
Club  building,  then  contemplated  by  said  corporation,  upon 
terms  and  compensation  of  five  per  cent  of  the  estimated 
cost  of  said  building;  that  under  this  resolution  the  com- 
plainant was  duly  employed  by  said  corporation,  and,  in 
pursuance  thereof,  he  prepared  preliminary  plans,  specifica- 
tions and  designs  for  said  building,  and  negotiated  party 
walls,  and  performed  other  services  which  were  all  accepted 
as  satisfactory  by  the  said  corporation,  with  the  knowledge 
and  consent  of  appellees.  The  cost  of  the  said  building 
was  estimated  at  $125,000,  and  this  was  accepted  as  satisfac- 
tory by  said  corporation  with  the  knowledge  and  consent 
of  appellees;  that  the  defendants  (appellees)  assented  to 
the  performance  by  complainant  of  all  of  said  services  and 
that  the  same  were  reasonably  worth  $5,000;  that  after 
complainant's  said  services  had  been  performed  and  accepted, 
and  early  in  the  year  1892,  and  while  appellees  were  act- 
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ing  as  the  officers  and  directors  of  said  corporation,  and 
holding  it  out  to  appellant  and  the  world  as  a  corporation, 
he  was  informed  by  the  corporation  that  by  reason  of  finan- 
cial  embarrassment,  or  some  other  cause,  the  building  would 
not  be  constructed;  that  the  corporation  had  paid  to  him 
$1,000,  and  refused  to  pay  him  any  more;  that  the  corpora- 
tion is  insolvent,  and  that  there  are  creditors  of  the  corpo- 
ration other  than  complainant,  and  that  the  bill  is  filed  on 
behalf  of  himself  and  such  other  creditors.  The  bill,  also, 
after  averring  the  filing  by  J.  C.  Bundy,  Stanley  Waterloo 
and  William  A.  Taylor,  of  a  statement  as  required  by  sec- 
tion 2  of  the  act  concerning  corporations,  in  the  office  of 
the  Secretary  of  State,  and  the  receipt  by  them  of  a  license, 
as  commissioners,  to  open  books  for  subscription  to  the  cap- 
ital stock,  contains  tbe  following : 

^^  That  upon  the  receipt  of  said  license  to  open  books  of 
subscription,  and  the  subscription  for  and  of  said  stock,  as 
aforesaid,  and  from  and  after  the  18th  day  of  July,  1892, 
said  association  assumed  and  exercised  the  functions  and 
privileges  of  a  corporation  and  began  and  continued  to  carry 
out  the  objects  of  incorporation  enumerated  in  said  state- 
ment, and  henceforth  acted  and  dealt  as  a  corporation,  and 
was  in  all  i*espects  a  corporation  in  fact,  and  was  managed, 
treated  and  held  out  to  the  world  and  to  your  orator  as  a 
corporation  by  the  defendants,  and  your  orator  was  led  by 
the  said  defendants  and  each  of  them  to  deal  with  said  Chi- 
cago Press  Club  Auxiliary  Association,  in  the  matters  here- 
inafter mentioned,  as  a  corporation  in  fact  and  in  law, 
knowing  naught  to  the  contrary;  and  your  orator  therefore 
avers  that  the  said  Chicago  Press  Club  Auxiliary  Associa- 
tion, so  far  as  concerned  your  orator  and  the  subject-matter 
of  this  suit,  was,  at  all  times  herein  mentioned,  a  stock  cor- 
poration in  fact  and  in  law,  within  the  full  meaning  and 
effect  of  section  16." 

The  prayer  of  the  bill  is  for  an  accounting  and  a  decree 
against  the  defendants  for  the  amount  of  the  company's 
indebtedness  in  excess  of  the  amount  of  the  capital  stock, 
etc. 

Krktzinokr,  Gallagher  &  Roonry,  attorneys  for  appel- 
lant, contended  that  a  bill  in  chancery  is  the  proper  method 
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of  enforcing  the  liability  under  Section  16,  Chapter  32,  R. 
S.,  **  Concerning  Corporations."   Low  v.  Buchanan,  94  III.  76. 

This  statute  is  not  penal,  but  remedial,  in  character.  Wool- 
verton  et  al.  v.  Taj^lor  et  al.,  132  111.  197.  Judgment  against 
the  corporation  is  unnecessary.     Id. 

Appellees  as  directors  and  officers  of  the  Chicago  Press 
Club  Auxiliary  Association  will  not  be  heard  in  this  suit  to 
say  that  said  company  was  not  a  corporation.  Slocum  v. 
Providence  Steam  &  Gas  Co.,  10  R.  I.  112;  Newcomb  v. 
Reed,  12  Allen,  362;  Attorney  Gen.  v.  Simonton,  78  N. 
Car.  57;  Hagerman  v.  O.  B.  &  S.  Ass'n,  25  Ohio  S.  186; 
Stone  V.  East  Berkshire  Cong.  Soc.,  14  Ver.  86;  Curtis 
V.  Tracy,  169  III.  233;  Eaton  v.  Aspinwall,  19  N.  Y, 
119;  Busfanell  v.  Consolidated  Ice  Machine  Co.,  138  111.  67; 
McCarthy  v.  Lavasche,  89  111.  270;  XJ.  S.  Express  Co.  v. 
Bed  bury,  34  111.  459;  Hickling  v.  Wilson,  104  111.  54;  Fitz- 
patrick  v.  Rutter,  58111.  App.  532;  R.  R.  Co.  v.  Cary,  26  N. 
Y.  75;  Hause  v.  Manheimer,  69  K  W.  Rep.  810. 

Pbussino  &  McCuLLOGH,  attomcys  for  appellees. 

No  certificate  of  complete  organization  of  the  alleged  cor- 
poration was  ever  recorded  in  the  ofHce  of  the  recorder  of 
deeds,  as  required  by  Sees.  30  and  4  of  the  act  concerning 
Corporations,  Chap.  32,  Illinois  Revised  Statutes. 

Until  such  certificate  is  recorded  thej-e  can  be  no  corpora- 
tion. Sees.  30  and  4,  Chap.  32,  111.  R.  S.;  Loverin  v.  McLaugh- 
lin, 161  111.  423;  Loverin  v.  McLaughlin,  46  111.  App.  373; 
Ricker  v.  Larkin,  27  111.  App.  625 ;  Cresswell  v.  Oberlj',  17 
111.  App.  281;  Gent  v.  Mfrs.  &  Merchants  Mutual  Ins.  Co., 
107  HI.  652;  Bigelow  v.  Gregory,  73  111.  197;  Stowe  v. 
Flagg,  72  111.  397;  Diversey  v.  Smith,  103  111.  378;  McCor- 
mick  V.  Market  Nat.  Bank,  162  111.  lOi);  McCormick  v.  Mar- 
ket Nat  Bank,  165  U.  S.  538;  Utley  v.  Union  Tool  Co., 
77  Mass.  139;  Richardson  v.  Pitts,  71  Mo.  128;  Hurt  v. 
Salisbury,  55  Mo.  310. 

No  liability  can  arise  under  Sec.  16  of  the  act  concerning 
corporations  unless  there  is  a  stock  corporation  fully  organ- 
ized in  compliance  with  the  act  of  which  said  Sec.  16  is  a 
part. 
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Capital  stock  is  no  necessary  part  of  a  corporation  not  for 
pecuniary  profit. 

The  amount  of  the  capital  stock  of  a  corporation  for 
pecuniary  profit  is  not  fixed  until  the  corporation  is  com- 
pleted. 

The  ^^ assent"  contemplated  by  the  statute  is  assent  to 
the  creation  of  an  indebtedness.  Lewis  v.  Montgomery,  145 
111.  47. 

Until  the  incorporation  is  completed,  no  indebtedness  in 
excess  of  the  amount  of  the  capital  stock  or  otherwise  can  be 
created. 

^^  That  a  corporation  should  have  a  full  and  complete 
organization  and  existence  as  an  entity  before  it  can  enter  into 
any  kind  of  a  contract  or  transact  any  business,  would  seem 
to  be  self-eviden  t."  *  *  *  '^  As  wel  I  say  a  child  in  ventre 
sa  were  may  enter  into  a  contract,  or  thai  its  parents  may 
bind  it  by  contract.  A  corporation,  until  organized,  has  no 
being,  franchises  or  faculties."  Gent  v.  Manf.  &  Merchants' 
Ins.  Co.,  107  III.  658;  McCormick  v.  Market  Nat.  Bank,  162 
111.100;  McCormick  v.  Market  Nat.  Bank,  165  U.  S.  538; 
Loverin  v.  Mcl^aughlin,  161  111.  423;  Loverin  v.  McLaughlin, 
46  Til.  App.  373;  Eicker  v.  Larkin,  27  111.  A  pp.  625;  Cress- 
well  V.  Oberly,  17  111.  App.  281;  Bigelow  v.  Gregory,  73  111. 
197;  Diversey  v.  Smith,  1U3  111.  378. 

While  the  liability  imposed  by  said  Sec.  16  is  not  penal, 
"it  is  like  that  of  a  surety,  and  therefore  fdricii  jurist 
Lewis  V.  Montgomery,  145  111.  47;  Woolverton  v.  Taylor, 
132  III.  209. 

No  such  liability  of  officers  or  directors  exists  at  common 
law.  It  exists  only  by  virtue  of  the  statutes  of  the  sov- 
ereignty creating  it.  When  so  created,  it  exists  only  as 
created,  strictly  within  the  limits  of  the  statute.  Knower 
V.  Haines,  31  Fed.  Rep.  514;  Pollard  v.  Bailey,  20  Wall.  (87 
U.  S.)  520;  Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  756. 

No  liability  arises  under  said  See.  16  in  cases  of  incom- 
plete or  so-called  de facto  organizations. 

A  liability  is  fixed  by  Sec.  18  of  said  act  for  assuming  to 
exercise  corporate  powers  before  fully  complying  with  all 
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the  provisions  of  the  act;  thus  showing  that  incomplete  or 
so-called  de  facto  organizations  were  not  intended  to  be 
included  within  provisions  of  said  Sec.  16.  Sec.  18,  Chap. 
38,  111.  R.  S. 

A  corporation  can  not  be  created  by  estoppel;  it  is  a  cre- 
ation of  the  State.  2  Morawetz  on  Corporations,  747,  note; 
Hargrave  v.  Bank  of  Ills.,  1  111.  84  (Beecher's  Ed.  122); 
Stowe  V.  Flagg,  72  111.  397;  Bigelow  v.  Gregory,  73  111. 
201-202;  Oregon  Ry.  &  ^av.  Co.  v.  Oregonian  Ry.  Co.,  130 
U.  S.  20. 

The  doctrine  of  estoppel,  attempted  to  be  invoked  by 
complainant,  has  no  application  to  this  case. 

"The  terra  estoppel  is  derived  from  the  French  word 
estovj)e,  whence  the  English  word  stopped,  and  it  is  called 
an  estoppel,  or  conclusion,  because  a  man's  own  act  or 
acceptance  stoppeth  or  closeth  up  his  mouth  to  allege  or 
plead  the  truth.''  1  Herman  on  Estoppel,  1;  Coke  upon 
Littleton,  352a. 

Its  effect  is  to  prevent  a  showing  of  certain  facts. 

In  this  case  the  bill  itself  shows  that  there  was  no  corpo- 
ration and  therefore  there  could  not  be  any  *'  amount  of  the 
corporate  stock  "  fixed,  nor  any  "  indebtedness  of  any  stock 
corporation"  nor  any  " directors*  and  officers  of  such  cor- 
poration assenting  thereto." 

There  is  no  estoppel  when  the  truth  appears.  Bigelow 
on  Estoppel  (5th  Ed.),  361;  Herman  on  Estoppel,  Sec.  588, 
page  722. 

"Estoppels  are  odious  and  not  favored  in  law."  Keith 
V.  Lynch,  19  111.  App.  577;  1  Herman  on  Estoppel,  10,  Sec. 
15. 

A  corporation  can  not  be  created  by  estoppel.  2  Mora- 
wetz on  Corporations,  747.  note;  Hargrave  v.  Bank  of  Illi- 
nois, 1  111.  84  (Beecher's  Ed.  122j;  Stowe  v.  Flagg,  72  111. 
397;  Bigelow  v.  Gregory,  73  111.  201,  202. 

The  person  who  claims  the  benefit  of  estoppel  must  show 
that  he  was  permissibly  ignorant  of  the  truth.  Bigelow  on 
Estoppel  (5th  Ed.),  626. 

A  person  dealing  with  a  corporation  or  supposed  corpora- 
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tion  must  at  his  peril  take  notice  of  the  terms  of  its  charter 
and  of  the  provisions  of  the  statute  creating  it,  and  of  the 
authority  of  its  agents  or  supposed  agents.  Morawetz  on 
Corporations  (2d  Ed.),  Sees.  591,  592,  580;  1  Beach  on  Cor- 
porations, p.  626,  Sec.  383;  McCormick  v.  Market  Nat. 
Bank,  165  U.  8.  550;  Alexanders.  Cauldwell,  83  N.  Y.4S0. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

The  question  is  whether  the  facts  alleged  in  the  bill  enti- 
tle appellant  to  relief. 

Section  16  of  chapter  32  of  the  statutes  is  as  follows :  "  If 
the  indebtedness  of  any  stock  corporation  shall  exceed  the 
amount  of  itscapital  stock,  the  directors  and  officers  of  such 
corporation  assenting  thereto  shall  be  personally  and  indi- 
vidually liable  for  such  excess  to  the  creditors  of  such 
corporation." 

It  is  apparent  from  the  bill  that  at  the  time  the  indebt- 
edness to  appellant  was  contracted,  the  Chicago  Press  Club 
Auxiliary  Association  was  not  a  legally  organized  corpora- 
tion for  the  purpose  of  engaging  in  its  contemplated  busi- 
ness, because  its  certificate  of  complete  organization  was  not 
issued  until  about  three  months  after  that  time,  and  the  con- 
tention of  counsel  for  appellee  is,  that  the  bill  showing,  as 
it  does,  that  the  association  was  not  a  corporation  dejure^ 
the  decree  sustaining  the  demurrer  and  dismissing  the  bill 
was  proper.  On  the  other  hand,  counsel  for  appellant  con- 
tend that  the  bill  shows  that  appellees  held  out  to  the  world 
and  to  him,  that  the  association  was  a  legally  organized  cor- 
poration; that  they  acted  as  its  officers  and  airectors,  and 
in  its  name,  and  in  all  respects  as  if  it  were  a  corporation, 
and  that,  by  reason  of  the  appellees  so  acting,  appellant 
was  led  to  deal  with  the  association  as  a  corporation,  know- 
ing nothing  to  the  contrary,  and  that,  under  these  circum- 
stances, the  appellees  are  estopped  to  say  that  the  associa- 
tion was  not  a  legally  organized  corporation. 

Appellees'  counsel  lay  a  great  sti'ess  on  the  fact  that  it  is 
shown  by  the  bill  itself  that  the  association  was  not  a  dejvre 
corporation,  but  this  is  a  mere  matter  of  pleading,  and  we 
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do  not  regard  it  as  important,  if  the  bill  also  avers  facts 
which,  if  true,  would  estop  the  appellees  from  denying  legal 
organization. 

lu  McCarthy  v.  Lavasche,  89  111.  270,  the  appellant  was 
sued  as  a  stockholder  of  a  corporation  chartered  by  special 
act  of  the  legislature,  and  the  plaintifF,  in  his  declaration,  set 
up  the  clause  of  the  charter  imposing  liability  on  stockhold- 
ers. The  act  was,  therefore,  before  the  court  by  virtue  of 
the  plaintiff's  pleading,  and  if  unconstitutional,  this  was 
apparent  from- plaintiff's  pleading,  of  which  the  act,  by  ref- 
erence, was  a  part;  yet  the  court  held  that  the  defendant, 
having  subscribed  for  stock  in  the  corporation,  was  estopped 
to  question  the  constitutionality  of  the  act,  even  though  it 
was  unconstitutional,  and  he  was  held  liable.  In  United 
Growers  Co.  v.  Eisner,  47 N.  Y.  Supp.  906,  which  was  also 
a  suit  against  a  stockholder,  it  was  objected  that  it  affirma^ 
lively  appeared  that  the  company  was  not  properly  incor- 
porated, notwithstanding  which,  the  court  held  that  the 
defendant  was  estopped  by  his  acts  from  defending  on  that 
ground. 

In  Merrick  v.  Beynolds  E.  &  O.  Co.,  101  Mass.  381,  the 
company  waer  sued  as  a  corporation.  It  affirmatively 
appeared  in  a  stipulation  of  facts  on  which  the  suit  was 
tried,  that  the  company,  at  the  time  of  making  the  contract 
sued  on,  had  not  complied  with  a  statutory  requirement, 
compliance  with  which  was  made  by  the  statute  a  condition 
precedent  to  commencing  business;  yet  the  court  held  the 
company  liable  on  the  principle  of  estoppel.  Suppose  that 
the  bill  in  the  present  case,  by  way  of  anticipation  of  appel- 
lees^ defense,  had  charged  or  averred  that  the  defendants 
would  claim  that,  at  the  time  of  contracting  with  com- 
plainant, as  stated  in  the  bill,  its  certificate  or  complete 
organization  had  not  been  issued,  and  therefore  it  was  not 
a  legally  organized  corporation,  but  that,  conceding  the 
ssime  to  be  true,  defendants  should  not  be  heard  to  make 
such  defense,  because,  etc.  (averring  facts  which  would 
estop  them);  this  would  be  proper  pleading,  and  in  accord- 
ance with  the  precedents  (1  Dan.  Ch.  Pr.  &  PI.  373;  Puter- 
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baugh's  Ch.  PI.  &  Pr.  55-56),  and  would  not  preclude  the 
complainant  from  relying  on  the  estoppel.  Instead  of  so 
pleading,  the  appellant  has  merely  averred  the  facts,  which, 
although,  perhaps,  less  formal,  does  not  change  the  sub- 
stance of  the  matter,  and  a  court  of  equity  looks  to  sub- 
stance rather  than  form.  Beach's  Mod.  Eq.  Juris.,  Sec.  7;  1 
Pomeroy's  Eq.  Juris.  263. 

The  association  was  fully  organized  as  a  corporation  when 
it  had  complied  with  the  statutory  requirements  prerequi- 
site to  the  issuance  of  its  certificate  of  complete  organization. 
Had  it  not  been,  the  certificate  could  not  have  been  issued. 
It  had  a  regularly  elected  board  of  directors  and  regularly 
elected  officers,  and  proceeded  in  the  usual  way  to  accom- 
plish one  of  the  objects  of  its  incorporation,  viz.,  "  to  con- 
struct a  suitable  building,"  and,  as  reasonably  if  not  neces- 
sarily incidental  thereto,  to  employ  an  architect  to  prepare 
plans  for  and  supervise  the  erection  of  the  building.  Appel- 
lees held  out  to  the  public  and  to  appellant  that  it  was  a 
legally  organized  corporation,  by  proceeding  with  the  busi- 
ness for  which  it  was  incorporated,  and  by  contracting  in 
the  corporate  name.  Had  the  association  sued  appellant  in 
the  corporate  name  for  a  breach  of  his  contract,  he,  having 
dealt  with  it  as  a  corporation,  would  have. been  estopped  to 
deny  its  corporate  existence,  and  appellees  are  equally 
estopped  to  so  deny.  McCarthy  v.  Lavasche,  89  111.  270; 
Bushnell  v.  Consolidated  I.  M.  Co.,  138  lb.  67;  Curtis  v. 
Tracy,  169  lb.  233;  U.  S.  Express  Co.  v.  Bedbury,  34  lb. 
459,467;  Tarbell  v.  Page,  24  lb.  46;  Swartwoutv.  Railroad 
Co.,  24  Mich.  389. 

In  Loverin  v.  McLaughlin,  161  III.  417,  the  court  quotes 
with  approval  this  language  from  Beach  on  Priv.  Corp.: 
"If  a  corporation  be  illegally  formed,  its  members  or  stock- 
holders are  liable  as  partners  for  its  acts  or  contracts;  and 
directors,  officers  and  agents,  acting  and  contracting  in  its 
name,  are  personally  liable." 

The  decree  will  be  reversed  and  the  cause  remanded. 
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Ueury  W.  Hojt  and  Henry  J.  Edwards  t.  Emilie  Hasse. 

1.  Corporations— Sec/ion  18  of  the  Ad  Concerning  Corporations  to 
be  Strictly  Construed.— The  provisions  of  Section  18  of  Chapter  82,  R.  S., 
concerning  corporations,  providing  that  if  any  person  or  persons  act  as, 
or  pretend  to  be,  officers  or  agents,  or  boards  of  directors,  of  any  stock 
corporation,  or  pretended  stock  corporation,  without  complying  with 
the  provisions  of  the  act,  before  all  stock  named  in  the  articles  of  incor- 
poration shall  be  subscribed  in  good  faith,  they  shall  be  jointly  and 
severally  liable  for  all  debts  and  liabilities  made  by  them,  and  contracted 
in  the  name  of  such  pretended  corporation,  should  be  interpreted  accord- 
ing to  their  plain  and  obvious  meaning,  and  not  extended  by  construc- 
tion BO  as  to  embrace  cases  not  clearly  within  the  terms  of  the  statute. 

2.  Statutes — Construction  of  Section  16  of  the  Act  Concerning  Cor- 
porations.— Section  16  of  Chapter  82,  R.  S.,  entitled  **  Corporations," 
making  directors  assenting  to  indebtedness  of  a  corporation  in  excess  of 
the  amount  of  its  capital  stock  liable  for  such  excess,  imposes  a  burden- 
some liability  upon  such  officers  for  their  wrongful  acts,  and  should  be 
considered  a  penal  statute  in  the  sense  that  it  should  be  sti-ictly  con- 
strued. 

3.  Directors — Liability  Under  Section  18  of  the  Act  Concerning 
Corporations. — Section  18  of  the  act  concerning  corporations  does  not 
render  directors  liable  for  debts  contracted  by  their  predecessors  in 
office. 

4.  Partners — Individual  Liability  for  Debts  Previously  Incurred. — 
A  partner  in  a  copartnership  firm  is  not  liable  for  debts  incurred  by  the 
firm  previous  to  his  having  become  a  pai'tner. 

5.  Question  of  Fact— Giving  a  Note  in  Payment  as  Evidence  of  a 
Pre-existing  Debt. — The  question  as  to  whether  a  note  is  taken  in  pay- 
ment of  a  pre-existing  debt  is  one  of  fact  for  the  determination  of  the 
jury. 

6.  Instruction — Usurping  the  Province  of  the  Jury. — An  instruction 
which  excludes  from  the  consideration  of  the  jury  any  matter  material 
to  the  determination  of  the  questions  at  issue  is  erroneous. 

Snit  to  Charge  Defendants  with  a  Tiolation  of  Sec.  18  of  Chap. 
S2,  R.  S. — Trial  in  the  Circuit  Court  of  Cook  County;  the  Hon.  Charles 
E.  Fuller,  Judge,  presiding.  Verdict  and  judgment  for  plaintiff; 
appeal  by  defendants.  Heard  in  this  court  at  the  October  term,  1898. 
Bever&ed  and  remanded.    Opinion  filed  February  9,  1899. 

N 

Hawlky  &  Prouty,  attorneys  for  Henry  W.  Hoyt,  ap- 
pellant. 
Appellant  Henry  W.  Hoyt  did  not  make,  or  participate 
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in  making,  the  debt  for  the  discovery  of  which  the  judg- 
ment appealed  from  was  rendered.  The  entire  transaction 
was  res  inter  alios  acta. 

In  order  to  charge  a  director  ol  z,  de  facto  corporation 
with  personal  liability  for  a  debt  of  the  corporation,  under 
section  18  of  the  general  act  concerning  corporations,  some 
active  agency  or  participation  by  the  director  to  be  charged, 
in  the  transaction  by  which  the  debt  was  created,  must  be 
shown. 

The  statute  is  as  follows : 

"  Sec.  18.  If  any  person  or  persons  being  or  pretending 
to  be,  an  officer  or  agent,  or  board  of  directors,  of  any  stock 
corporation,  or  pretended  stock  corporation,  shall  assume 
to  exercise  corporate  powers,  or  use  the  name  of  any  such 
corporation,  or  pretended  corporation,  without  complyin^^ 
with  the  provisions  of  this  act  (or)  before  all  stock  named 
in  the  articles  of  incorporation  shall  be  subscribed  in  good 
faith,  then  thev  shall  be  jointly  and  severally  liable  for 
all  debts  and  liabilities  made  by  them,  and  contracted  in 
the  name  of  such  corporation  or  pretended  corporation." 
1  Starr  &  Curtis'  Ann.  111.   Stat.  (2d  Ed.),  100^,  Ch.  32, 

Sec.  18. 

• 

This  provision  remained  dormant  and  practically  mean- 
ingless to  the  profession  for  nearly  twenty  years  after  the 
passage  of  the  act,  and  until  this  court  in  Loverin  v.  Mc- 
Laughlin, 46  111.  App.  373,  and  later  the  Supreme  Court,  in 
affirming  the  same  case,  161  111.  417,  by  interpolating  the 
word  "  or  "  between  the  words  "  act "  and  "  before  "  in  the 
sixth  line  of  the  section,  gave  to  it  a  somewhat  startling 
scope  and  significance,  holding  that  the  omission  to  file  the 
certificate  of  complete  organization  of  a  corporation  created 
under  the  general  act,  in  the  office  of  the  recorder  of  deeds 
of  the  county  in  which  the  principal  office  of  the  company 
was  located,  as  required  by  section  4  of  the  act,  rendered 
the  directors  of  the  company  personally  liable  for  debts 
made  by  them,  and  contracted  in  the  name  of  the  corpo- 
ration. 

This  result  was  arrived  at,  in  part,  by  construing  section 
4  of  the  act,  (which  provides,  among  other  things,  that  upon 
the  recording  of  the  certificate  of  complete  organization. 
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including  as  a  part  thereof  a  copy  of  all  papers  filed  in  the 
office  of  the  Secretary  of  State  in  and  about  the  organiza^ 
tion  of  the  corporation,  in  the  office  of  the  recorder  of  deeds, 
the  corporation  shall  be  deemed  fully  organized  and  may 
proceed  to  business,)  to  mean  that  the  corporation  is  not  fully 
organized,  and  to  prohibit  the  exercise  of  corporate  powers 
until  after  such  recording  of  the  certificate,  in  accordance 
with  the  principle  of  statutory  construction  that  "a  provis- 
ion that  certain  things  shall  be  done,  to  constitute  a  license 
or  authority,  is  equivalent  to  an  express  prohibition  against 
the  license  or  authority  unless  those  things  shall  be  done," 
and  other  rules  of  construction  applied  in  Diversey  v. 
Smith,  108  111.  378,  and  Loverin  v.  McLaughlin,  161  111.417. 
So  far  as  the  language  of  the  opinion  in  the  Loverin  case 
(161  111.  417)  is  pertinent  to  the  subject  of  participation,  it 
fortifies  our  eontention.  In  construing  section  18  of  the  act 
Mr.  Justice  Magruder,  speaking  for  the  court,  says : 

"  That  section  provides  that  the  officers  or  directors  *  shall 
be  jointly  and  severally  liable  for  all  debts  and  liabilities 
made  by  them  and  contracted  in  the  name  of  such  corpora- 
tion or  pretended  corporation.'  ThU  language  premijppo%es 
a  contract  hetween  the  creditors  apd  the  directors  or  officers  in 
the  name  of  the  corporation,  A  contract  must  be  between 
two  parties."     161  111.  434. 

The  obvious  scope  and  meaning  of  the  words  "  made  hy 
ihem^^^  as  employed  in  reference  to  directors,  officers  or 
agents,  and  the  debts,  liability  for  which  is  imposed  by  the 
section,  require  that  a  director  or  officer  should  have  taken 
some  active  part  in  contracting  the  debt  with  which  he  is 
sought  to  be  charged  under  the  section.  This  view  is 
strongly  supported  by  the  analogy  of  cases  arising  under 
section  16  of  the  act,  which  provides  that  '^  if  the  indebted- 
ness of  any  stock  corporation  shall  exceed  the  amount  of  its 
capital  stock,  the  directors  and  officers  of  such  corporation 
assenting  thereto  shall  be  personally  and  individually  liable 
for  such  excess  to  the  creditors  of  such  corporation."  1  Starr 
&  Curtis'  Ann.  111.  Stat.  (2d  Ed.),  1007,  Ch.  32,  Sec.  16. 

It  is  true  the  nature  of  the  liability  imposed  by  the  latter 
section  is  essentially  different  from  that  provided  by  sec- 
tion 18. 
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•  III 

While  the  language  of  section  18  presupposes  a  contract 
between  the  creditor  and  directors  or  officers  of  the  corpora- 
tion, and  there  can  manifestly  be  no  liability  under  the 
section  in  the  absence  of  a  contract,  nevertheless  the  liabil- 
ity is  not  contractual,  but  penal.  "  The  creditor's  right  of 
recovery  is  totally  unaffected  by  any  aetual  loss  or  injury 
he  may  have  sustained  by  the  failure  or  neglect  of  the  oflH- 
cers  or  directors."  The  fact  that  the  company  itself  is 
solvent  and  abundantly  able  to  pay  the  debt,  does  not 
absolve  the  directors  or  officers  who  made  the  debt  from  lia- 
bility under  the  section,  the  object  of  which  is  to  inflict  a 
punishment  for  its  violation.  The  liability  being  penal  it  is 
enforceable,  therefore,  only  at  law,  as  equity  does  not 
enforce  penalties.  Loverin  v.  McLaughlin,  161  111.  417; 
Curtis  V.  Tracy,  169  111.  233. 

On  the  other  hand,  section  16,  while  not  rendering  the 
contracting  of  debts  in  excess  of  the  capital  stock  of  a  cor- 
poration' unlawful,  makes  the  directors  assenting  to  such 
excess  personally  and  individually  liable  therefor  to  the 
creditors  of  the  company.  The  liability  is  contractual,  not 
penal,  and  is,  like  that  of  a  surety,  stricti  juris^  and  does 
not  attach  so  long  as  the  debt  can  be  made  out  of  the  com- 
pany. The  liability  is  not  imposed  in  favor  of  some  partic- 
ular creditor,  but  in  favor  of  all  the  creditors  of  the  com- 
pany as  a  body,  and  it  is  enforceable  only  in  a  court  of 
equity.  Woolverton  v.  Taylor,  132  111.  197;  Lewis  V.Mont- 
gomery, 145  111.  30;  Horner  v.  Henning,  93  U.  S.  228. 

However,  the  rules  of  construction  applicable  to  the  words 
"  assenting  thereto,"  in  the  16th  section,  and  the  w^ords 
"made  by  them,"  in  the  18th  section,  as  well  as  the  meaning 
of  the  two  phrases,  are  essentially  the  same. 

The  liability  under  the  former  section  is  strfctijurisjnjid 
under  the  latter  it  is  penal.  In  either  case  the  statute  is  to 
be  strictly  construed  against  those  seeking  to  enforce  the 
liability.  The  words  employed  should  be  interpreted  accord- 
ing to  their  plain  and  obvious  meaning,  and  should  not  be 
extended  b}^  construction  so  as  to  embrace  cases  not  clearly 
within  the  terms  of  the  statute.    Lewis  v.  Montgomery,  145 
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111.  30;  3  Thompson's  Com.  on  Law  of  Corp.,  Sec.  4164; 
Rorke  v.  Thomas,  56  N.  Y.  559. 

In  other  States,  where  statutes  containing  provisions  of 
this  character,  which  impose  personal  liability  on  directors 
for  corporate  debts,  for  failing  to  make  reports,  or  for  mak- 
ing false  reports,  etc.,  such  as  the  provisions  of  the  New 
York  manufacturing  companies  act,  have  been  frequently 
made  the  subjects  of  judicial  construction,  they  are  regarded 
as  giving  creditors  cumulative  remedies  for  the  collection  of 
corporate  debts,  and  not  in  any  sense  as  imposing  on  directors 
or  officers  a  punishment  for  an  offense  against  the  State, 
although  they  are  treated  as  penal  in  character,  in  that  they 
tend  to  conflict  with  the  general  policy  of  acts  providing  for 
the  formation  of  corporations,  which  is,  "  immunity  from 
personal  liability,  and  also  because  they  subject  directors  to 
a  burdensome  liability,"  and  they  are,  therefore,  strictly 
construed  in  all  courts.  Garrison  v.  Howe,  17  N.  Y.  458; 
Bough  ton  V.  Otis,  21  N.  Y.  261;  Shaler  and  Hall  Quarry 
Co.  V.  Bliss,  27  K  Y.  297;  Merchants'  Bank  of  New  Haven 
V.  Bliss,  35  K  Y.412;  Miller  v.  White,  50  N.  Y.  137;  Rorke 
V.  Thomas,  56  K  Y.  559;  Adams  v.  Mills,  60  N.  Y.  533; 
Reed  v.  Keese,  Id.  616;  Whitney  Arms  Co.  v.  Barlow,  63 
N.  Y.  62;  Wiles  v.  Suydam,  64  N.  Y.  173;  Cameron  v.  Sea- 
man, 69  N.  Y.  396;  Jagger  Iron  Co.  v.  Walker,  76  K  Y.  521; 
Losee  v.  BuUard,  79  N.  Y.  404;  Pier  v.  Hammore,  86  N.  Y. 
95;  Gadsden  v.  Woodward,  103  N.  Y.  242;  Huntington  v. 
Attrill,  118  N.  Y.  365;  Cincinnati  Cooperage  Co.  v.  O'Keeffe, 
120  K  Y.  603;  Diversey  v.  Smith,  103  111.  378;  Gregory  v. 
German  Bank  of  Denver,  3  Col.  332;  Union  Iron  Co.  v. 
Pierce,  4  Biss.  327;  Steam  Engine  Co.  v.  Hubbard,  101  U.  S. 
188;  Attrill  v.  Huntington,  70  Md.  191;  Huntington  v.  Attrill, 
146  U.  S.  657;  Park  Bank  v.  Remsen,  158  U.  S.  337;  Mooro 
V.  Lent,  81  Cal.  502;  Irvine  v.  McKeon,  23  Cal.  472;  Wind- 
ham Prov.  Inst.  V.  Sprague,  43  Vt.  502. 

Section  18  of  the  act  concerning  corporations  does  not 
render  directors  liable  for  debts  contracted  by  their  prede- 
cessors in  office. 

The  precise  question  here  presented  was  decided  by  the 
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Court  of  Appeals  of  the  State  of  New  York  as  long  ago  as 
the  year  1860,  in  Boughton  v.  Otis,  21  N.  Y.  261. 

The  provision  of  the  statute  there  under  consideration 
was  section  12  of  the  manufacturing  companies  act  of 
1848,  referred  to  in  a  former  branch  of  the  argument,  and 
was  in^  the  following  language : 

"Every  such  company  shall  annually,  within  twenty 
days  from  the  1st  day  of  January,  make  a  report  which 
shall  be  published  in  some  newspaper  published  in  the  town, 
city  or  villa/2;e,  or  if  there  be  no  newspaper  published  in 
said  town,  city  or  village,  then  in  some  newspaper  published 
nearest  the  place  where  the  business  of  said  company  is 
carried  on,  which  shall  state  the  amount  of  capital,  and  the 
proportion  actually  paid  in,  and  the  amount  of  its  existing 
debts,  which  report  shall  be  signed  by  the  president  and  a 
majority  of  the  trustees;  and  shall  be  verified  by  the  oath 
of  the  president  or  secretary  of  said  company,  and  filed  in 
the  office  of  the  clerk  of  t^e  county  where  the  business  of 
the  company  shall  be  carried  on  ;  and  if  any  of  said  com- 
])anies  shall  fail  so  to  do,  all  the  trustees  of  the  company 
shall  be  jointly  and  severally  liable  for  all  thje  debts  of  the 
company  then  existing,  and  for  all  that  shall  be  con- 
tracted before  such  report  shall  be  made."  1  Kev.  Stat. 
N.Y.  (1852),  1217. 

And  the  question  has  been  ruled  the  same  as  in  Bough- 
ton  V.  Otis,  dupra,  wherever  it  has  arisen.  Shaler  and  Hall 
Quarry  Company  v.  Bliss,  27  N.  Y.  297;  Steam  Engine  Co. 
V.  Hubbard,  101  U.  S.  188;  Sullivan  v.  Sullivan  Mfg.  Co., 
2tt  S.  C.  341 ;  Fuller  v.  Rowe,  57  N  Y.  23 ;  McHarg  v.  East^ 
man,  7  Robt.  (N.  Y.)  137;  Vincent  v.  Sands,  11  Abb.  Pr. 
(N.  S.)  366,  370 ;  Windham  Prov.  Inst.  v.  Sprague,  43  Vt. 
502 ;  Austin  v.  Berlin,  13  Col.  198 ;  Bank  v.  Hill,  56  Me. 
385 ;  3  Thomp.  Com.  on  Law  of  Corp.,  Sees.  4206-4209. 

It  is  a  rule,  well  settled  and  repeatedly  recognized  in  the 
Supreme  Court  of  this  State,  that  taking  a  note,  either  of  the 
debtor  or  of  a  third  person,  for  a  pre-existing  debt,  is  no 
payment,  unless  it  be  expressly  or  impliedly  agreed  to  take 
the  note  as  payment,  and  to  run  the  risk  of  its  being  paid, 
or  unless  the  creditor  parts  with  the  note,  or.  is  guilt\'  of 
laches  in  not  presenting  it  for  payment  in  due  time.  Stone 
and  Gravel  Co.  v.  Gates  Iron  Works,  124  111.  623;  Belle- 
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ville  Savings  Bank  v.  Bornman,  124  111.  200;  Jansen  v. 
Grimshaw,  125  III.  468,  476;  Chisholm  v.  Williams,  128  III. 
115;  Paddock  v.  Stout,  121  111.  571,  579;  Bond  v.  Liv.  & 
London  &  Globe  Ins.  Co.,   106  111.  654;   Walsh  v.  Lennon, 

05  111.  27,  31 ;  Wilhelm  v.  Schmidt,  84  111.  183,  187;  Yates 
V.  Valentine,  71  111.  643 ;  Corrigau  v.  Reilly,  64  111.  App. 
531 ;  Medley  v.  Specker  Bros.  &  Co.,  58  111.  App.  157. 

A.  W.  Martin,  attorney  for  appellant  Henry  J.  Edwards. 

Counsel  for  appellant  Hoy  t  have  so  exhaustively  discussed 
the  various  points  involved  that  it  is  not  necessary  for  me 
to  enter  into  a  discussion. 

The  section  of  the  statute  attempted  to  be  enforced  in 
this  case  is  a  penal  statute,  and  it  is  a  well-settled  rule  of 
law  that  penal  statutes  are  to  be  construed  strictly  and  are 
never  to  be  extended  by  mere  implication  to  either  persons 
or  things  not  expressly  brought  within  their  terms.     23  Am. 

6  Eng.  Ency.  of  Law,  375;  People,  etc.,  v.  Peacock,  98  111. 
172;  Woolverton  v.  Taylor,  132  111.  197;  Hankins  v.  People, 
etc.,  106  111.  628. 

This  rule  applies  not  only  to  statutes  relating  to  criminal 
offenses,  but  also  to  all  statutes  which  impose  as  punish* 
ment,  any  penalties,  pecuniary  or  otherwise,  or  forfeitures 
of  money  or  other  property,  or  of  vested  rights,  etc.,  whether 
such  penalties,  forfeitures,  etc.,  are  to  be  enforced  or  recov- 
ered at  the  suit  of  the  State  or  a  private  individual.  Hines 
V.  Wilmington,  etc.,  R.  R.  Co.,  95  N.  C.  434;  Coble  v.  Shoff- 
ner,  75  N.  C.  42;  Bay  City,  etc.,  R.  R.  Co.  v.  Austin,  21 
Mich.  390;  Commonwealth  v.  Standard  Oil  Co.,  101  Pa.  St. 
119;  Marston  v.  Tryon,  108  Pa.  St.  270;  Cole  v.  Groves, 
134  Mass.  471;  Hanks  v.  Brown,  79  la.  560,  563;  Allen  v. 
Stevens,  29  N.  J.  Law,  509. 

Statutes  which  impose  upon  stockholders  the  liability  for 
corporate  debts  are  to  be  construed  stricth%  and  not  to  be 
extended  beyond  the  plain  meaning  of  the  language  em- 
ployed. Gray  v.  Coffin,  9  Cush.  192;  Dane  v.  Dane  Mfg. 
Co.,  14  Gray,  489;  O'Reilly  v.  Bard,  105  Pa.  St.  569;  Cham- 
berlain V.  Hughenot  Mfg.  Co.,  118  Mass.  532;  Mean's  Appeal, 
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85  Pa.  St.  75;  Mover  v.  Pa.  Slate  Co.,  71  Pa.  St.  293;  Youghi- 
ogheny  Shaft  Co.  v.  Evans,  72  Pa.  St.  331;  Chace  v.  Lord, 
77N.  Y.  1. 

Statutes  which  are  criminal  or  penal  are  not  elastic  and 
can  not  be  made  to  include  cases  without  the  letter,  although 
within  the  reason  and  policy  of  the  law.  Hanks  v.  Brown, 
79  la.  560;  State  v.  Lovell,  23  la.  304;  Bond  v.  Railway  Co., 
67  la.  714;  Boughner  v.  Meyer,  6  Col.  71;  Shaw  v.  Clark, 
49  Mich.  385;  Sundheim  v.  Gilbert,  18  N.  E.  Rep.  690. 

Interpolation  and  the  Insertion  of  words  and  exceptional 
construction  generally,  although  necessary  to  effect  the  evi- 
dent intention  of  the  lawmakers,  have  been  forbidden  in 
acts  within  the  rule  of  strict  construction.  Am.  &  Ei\g. 
Ency.  of  Law^,  Vol.  23,  pg.  420;  Coe  v.  Lawrence,  1  El.  & 
Bl.  516;  Thomas  v.  Stevenson,  2  El.  &  Bl.  108;  S.  W.  R.  R. 
Co.  V.  Cohen,  49  Ga.  627. 

Consider  H.  Willett  and  Louis  Ejlrcher,  attorneys  for 
appellee. 

As  a  matter  of  law  the  giving  of  a  promissory  note  is 
prima  facie  evidence  of  a  payment  of  an  account  for  which 
such  note  may  be  given. 

By  the  introduction  of  the  note  the  appellee  has  made 
out  21,  jyi'tma  facie  case  that  the  account  for  which  the  note 
was  given  was  paid  and  merged  into  such  note.  Carroll  v. 
Holmes,  24  111.  App.  453.  The  acceptance  of  a  promissory 
note  \B  prima  facie  the  satisfaction  and  payment  of  an  open 
or  book  account,  the  antecedent  debt  for  which  it  is  given. 
Fridley  v.  Bowen,  5  111.  App.  191. 

The  law  is  well  settled  that  where  the  debtor's  own  nego- 
tiable note  is  taken  for  a  pre-existing  debt  it  is  prim^  facie 
evidence  of  payment.  McConnell  v.  Stettinius,  2  Gil.  707; 
Miller  v.  Lumsden,  16  III.  161;  Morrison  v.  Smith,  81  111.  221; 
2  Greenleaf  on  Evidence,  492,  Sees.  519  and  520;  Yates  v. 
Valentine,  71  111.  643;  Hough  v.  ^tna  Life  Ins.  Co.,  57  111. 
318;  Belleville  Sav.  Bank  v.  Bornman,  124  HI.  200. 

Appellee  sued  the  appellants  and  Frank  £.  Barnard, 
Austin  L.  f^estlorode,  John  W.  Hasse  and  Henry  J.  Ed- 
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« 

Teards,  as  directors  of  the  Thompson  &  Edwards  Fertilizer 
Company,  charging  them,  as  such  directors,  with  a  violation 
of  section  18  of  the  general  law  for  the  incorporation  of 
private  corporations,  in  exercising  corporate  powers  and 
using  the  name  of  said  corporation  without  complying  with 
the  provisions  of  the  law.  The  jury  found  the  issues  for 
appellee  and  assessed  her  damages  at  the  sum  of  $311.95, 
and  judgment  was  rendered  on  the  verdict  against  all  the 
defendants.  From  this  judgment  Hoyt  and  Edwards  ap- 
pealed. No  question  is  raised  as  to  the  sutBciency  of  the 
pleadings. 

The  facts  are  substantially  as  follows :  The  certificate 
of  the  complete  organization  of  the  "  Thompson  &  Edwards 
Fertilizer  Company  "  was  issued  by  the  Secretary  of  State, 
January  15,  1880.  It  appears  from  its  articles  of  incorp<>< 
ration  that  its  object  was  "  The  manufacture  and  sale  of 
commercial  fertilizers;''  that  its  capital  stock  was  $100,000, 
the  number  of  its  shares  of  stock  1,000  of  $100  each,  and  the 
location  of  its  principal  office,  the  Union  Stock  Yards,  in 
Chicago,  Cook  county,  Illinois.  A  copy  of  its  certificate  of 
complete  organization  was  not  filed  for  record  in  the  office 
of  the  recorder  of  deeds  of  Cook  county,  as  required  by  sec- 
tion 4  of  the  statute.  The  company  became  indebted  to 
appellee  in  the  year  1894  and  prior  years  in  a  considerable 
amount.  The  indebtedness  consisted  partly  of  money  loaned 
by  appellee  to  the  company  and  partly  of  wages  earned  by 
her  husband  and  two  of  her  sons  working  for  the  company, 
which  wages  were,  by  the  consent  of  her  husband  and  sons, 
credited  to  her  on  the  company's  books,  and  receipted  for 
to  her  by  the  company  as  cash.  The  last  cash  credit  to  her 
account  on  the  books  of  the  companj*^  is  of  date  December 
23, 1894,  and  it  is  not  claimed  that  after  that  date  she 
advanced  any  money  to  the  company,  or  that  she  was  enti- 
tled to  any  credit  for  the  wages  of  her  husband  or  sons. 
Appellant  Edwards  was  one  of  the  original  directors,  and 
appellant  Hoyt  first  became  a  stockholder  in  May,  1895,  and 
first  became  a  director  June  18, 1895. 

January  14, 1897,  at  a  meeting  of  the  board  of  directors^ 
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A.  L.  Nestlerode  was  made  general  manager  of  the  com- 
pany. The  board  then  consisted  of  five  directors,  three  of 
whom,  H.  W.  Hoyt,  A.  W.  Martin  and  F-  E.  Barnard,  were 
present  at  the  meeting.  February  27, 1 897,  at  a  meeting  of 
the  board  of  directors,  Hoyt,  Martin,  Edwards,  Hasse  and 
Barnard  being  present,  the  minutes  of  the  meeting  of  Jan- 
nary  14,  1897,  were  read  and  approved;  also  article  12  of 
the  by-laws  of  the  company  was  so  amended  as  to  read  as 
follows : 

^'  The  president,  vice-president  and  secretary  and  treas- 
urer (one  person)  shall  jointly  be  empowered  to  buy,  sell, 
mortgage,  or  lease  any  real  estate  and  execute  deeds  there- 
for. The  secretary  and  treasurer  shall  be  empowered  to 
sign  and  indorse  notes,  checks  and  drafts  necessary  for  the 
ordinary  business  of  the  company;  but  all  such  notes,  checks 
and  drafts  must  be  countersigned  by  the  general  manager." 

April  4,  1897,  the  following  note  was  executed  and 
delivered  to  appellee ; 

"  $324.00  Chicago,  Apr.  14, 1897. 

Six  months  after  date  we  promise  to  pay  to  the  order  of 
Mrs.  Wm.  Hasse  three  hundred  twenty-four  &  8-100  dol- 
lars, payable  at  our  office,  U.  S.  Yards,  value  received,  with 
interest  at  six  per  cent  after  maturity. 

Thompson  &  Edwards  Fertilizer  Co. 

F.  E.  Barnard, 

Secy.  &  Treas." 
"  Countersigned : 

A.  L.  N  KSTLERODE, 

Gen'l  Manager." 
Indorsed  thereon  is  the  following : 

"  Paid  on  the  within  note,  $24.03." 

It  was  admitted  that  the  appellee  is  the  Mrs.  William 
Hasse  named  in  the  note. 

When  the  note  was  given,  F.  E.  Barnard  was  secretary 
and  treasurer  of  the  company,  and  A.  L.  Nestlerode  was  its 
general  manager. 

It  appears  from  Barnard's  testimony  that  at  the  time  the 
note  was  given,  the  company  owed  appellee  $524.03.  He 
stated  that  appellee  came  to  him,  desiring  her  money,  and 
says: 
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"  She  finally  made  the  proposition  that  if  I  would  pay 
her  a  portion  in  cash,  and  the  balance  in  a  note  due  in  six 
months,  that  she  could  use  the  note.  I  did  so,  paying  her 
$200  in  cash  and  $324.03  in  a  note,  closing  the  account." 

Mb.  Justice  Adams  delivered  the  opinion  of  the  court. 
Section  eighteen  of  the  statute,  for  the  violation  of  which 
appellants  are  sought  to  be  charged,  is  as  follows : 

"Section  18.  If  any  person  or  persons,  being,  or  pre- 
tending to  be,  an  oflBcer  or  agent,  or  board  of  directors, 
of  any  stock  corporation,  or  pretended  stock  coruomtion, 
shall  assume  to  exercise  corporate  powers,  or  use  tne  name 
of  any  such  corporation,  or  pretended  corporation,  without 
complying  with  the  provisions  of  this  act,  before  all  stock 
namedf  in  the  articles  of  incorporation  shall  be  subscribed  in 
good  faith,  then  they  shall  be  jointly  and  severally  liable 
for  all  debts  and  liabilities  made  by  them,  and  contracted 
in  the  name  of  such  corporation,  or  pretended  corpoi-ation." 

As  construed  by  the  court  in  Loverin  v.  McLaughlin,  161 
111.  417,  the  section  must  be  read  as  if  the  word  "or" 
occurred  next  after  the  word  "  act "  in  the  section. 

The  indebtedness  of  the  company  to  appellee  for  cash 
advanced  by  her,  and  the  wages  earned  by  her  husband  and 
sons  and  credited  to  her  as  cash,  having  been  incurred  before 
appellant  Hoyt  became  a  director  of  the  company,  he  can 
not  be  held  liable  as  a  director  for  that  indebtedness.  That 
indebtedness  or  liability  can  not  be  said  to  have  been  made 
by  him,  and  to  hold  him  under  the  statute  he  must  have 
participated,  at  least,  in  the  making  of  the  debt  or  liability. 
Lewis  et  al.  v.  Montgomery  et  al.,  145  111.  30. 

Appellee's  counsel  admit  the  correctness  of  this  propo- 
sition, saying :  "  Appellee  does  not  insist  that  section 
18  of  the  act  concerning  corporations  renders  directors 
liable  for  debts  contracted  by  their  predecessors  in  oflBce." 
The  contention  of  appellee's  counsel  is,  that  the  note  was 
given  and  received  in  payment  of  the  prior  indebtedness  of 
the  company  to  appellee;  that  such  being  the  case,  a  new 
liability  on  the  part  of  the  company  was  created,  and  that 
article  12  of  the  by-laws,  as  amended  February  27,  1897, 
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authorized  the  creation  of  this  new  liability,  in  the  manner 
stated.  Whether  the  first  proposition  is  true,,  is  a  question 
of  fact;  each  of  the  second  and  third  propositions  involvesf 
merely  a  question  of  law.  The  question  of  fact,  namely, 
whether  the  note  was  given  and  received  in  payment,  was  a 
question  for  the  determination  of  the  jury.  Belleville  Sav- 
ings Bank  v.  Bornman  et  al..  124  111.  200,  207,  and  cases 
there  cited. 

Appellee's  counsel,  in  their  argument,  concede  this  propo- 
sition. But  the  court  excluded  this  question  from  the  jury, 
as  will  clearly  appear  when  we  come  to  consider  the  instruc- 
tions. This  being  true,  the  judgment  can  not  be  sustained 
on  the  theory  of  appellee's  counsel,  based,  as  it  is,  on  the 
proposition  that  there  was  an  agreement  that  the  note 
should  operate  as  payment.  But  we  can  not  accede  to  the 
proposition  that  article  12  of  the  by-laws,  as  amended  Feb- 
ruary 27,  1S97,  authorized  or  contemplated  the  making 
an  agreement  that  a  note  executed  to  a  creditor  of  the  com- 
pany should  operate  as  payment  of  the  indebtedness  evi- 
denced by  the  note.  The  part  of  article  12  relied  on  as 
being  such  authority  is  as  follows : 

"  The  secretary  and  treasurer  shall  be  empowered  to  si^n 
and  indorse  notes,  checks  and  drafts  necessary  for  the  ordi- 
nary business  of  the  company;  but  all  such  notes,  checks 
and  drafts  must  be  countersigned  by  the  general  mana^r." 

There  is  no  evidence  that  it  was  necessary,  in  the  ordinary 
business  of  the  company,  to  agree  that  its  notes,  executed 
in  consideration  of  indebtedness  previously  incurred,  should 
be  accepted  by  its  creditors  in  payment  of  such  indebted- 
ness, and  it  is  matter  of  common  knowledge  that  this  is  not 
necessary  in  the  ordinary  course  of  the  business  of  <;orpora- 
tions,  and  that,  on  the  contrary,  it  is  exceptional  and 
unusual. 

It  is  unnecessarj'^  to  the  decision  of  the  present  case  to 
decide  the  question  whether,  if  the  note  was  given  and 
received  in  payment  of  the  prior  indebtedness  of  the  com- 
pany to  appellee,  a  new  indebtedness  or  liability,  within  the 
meaning  of  the  statute,  was  thereby  created,  and  on  that 
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question  the  court  expresses  no  opinion.  The  writer,  how- 
ever, is  of  the  opinion  that  in  such  case  there  would  be  no 
new  liability,  within  the  meaning  of  the  statute.  Appel- 
lee's counsel  contend  that  appellants  are  liable  as  partners, 
and  have  discussed  that  question  at  considerable  length. 
But  even  though  it  should  be  conceded,  as  matter  of  law, 
that  they  could  be  so  held,  the  contention  can  not  prevail, 
because  the  evidence  shows,  without  contradiction,  that 
appellant  Hoyt  did  not  become  a  stockholder  till  May,  1895, 
or  a  director  till  June  18, 1895.  The  indebtedness  to  appellee 
was  incurred  prior  to  the  year  1895,  and  it  is  well  settled 
that  a  partner  in  a  copartnership  firm  is  not  liable  for  debts 
incurred  by  the  firm  previous  to  his  having  become  a  partner. 
Story  on  Partnership  (7th  Ed.),  Sec.  146,  et  sequentesy  and 
notes. 

The  judgment  being  a  unit,  if  erroneous  as  to  Hoyt  is 
also  erroneous  as  to  Edwards.  St.  R.  R.  Co.  v.  Morrison, 
etc.,  Co.,  160  111.  288,  295,  and  cases  cited;  Finance  Co.,  etc., 
V.  Hanlon,  75  III.  App.  188. 

The  court  gave  to  the  jury,  at  the  request  of  appellee's 
counsel,  the  following  instructions : 

1.  "  The  jury  are  instructed,  as  a  matter  of  law,  that  if 
they  find  from  the  evidence  that  the  document  known  as 
the  final  certifiaite  of  incorporation,  commonly  called  a 
charter,  offered  in  evidence,  was  issued  by  the  Secretary  of 
the  State  of  Illinois,  for  a  proposed  corporation  entitled  the 
*  Thompson  ife  Edwards  Fertilizer  Company,'  and  that  said 
charter  recites  that  the  principal  office  of  said  corporation 
was  to  be  located  in  the  city  of  Chicajjo,  in  the  county  of 
Cook  and  State  of  Illinois,  and  that  sucli  final  certificate,  or 
charter,  was  never  recorded  in  the  o^ice  of  the  recorder  of 
deeds  of  said  Cook  county; 

*'  And,  if  the  jurj'^  further  find  from  the  records  of  said 
alleged  corporation,  and  from  the  evidence  in  the  case,  that 
the  defendants  Henry  W.  Hoyt  and  Henry  J.  Edwards 
were,  with  other  persons,  directors  of  said  alleged  cor- 
poration at  the  time  that  Frank  E.  Barnard,  acting  as 
the  secretary  and  treasurer  of  said  alleged  corporation,  and 
A.  L.  Nestlerode,  acting  as  the  general  manager  of  said 
alleged  corporation,  said  Barnard  and  Nestlerode  being 
authorized  to  so  act  by  the  records  of  said  alleged  corpora- 
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tion,  when  they  so  executed,  in  the  name  of  said  corpom- 
tion,  the  note  sued  upon  in  this  case,  then,  if  the  jury  so 
find  from  the  evidence,  they  will  find  the  issues  for  the 
plaintiff,  and  such  sum  as  they  find  from  the  evidence  is 
due  and  unpaid  upon  the  note  offered  in  evidence,  together 
with  interest  at  tne  rate  of  six  per  cent  per  annum,  after 
maturity." 

2.  "The  court  instructs  the  jury  that,  if  they  find  from 
the  evidence  that  at  the  time  when  the  pote  was  given,  it 
was  given  in  settlement  of  a  book  account  of  the  Thompson 
&  Edwards  Fertilizer  Company,  with  the  plaintiff,  such  fact 
will  not  im]^aeh  the  consideration  of  said  note;  but,  if  the 
jury  further  find  that  the  note  was  issued  in  the  ordinary 
course  of  business  of  said  corporation,  and  find  from  the 
evidence  that  the  charter  of  said  company  has  never  been 
recorded  in  the  recorder's  office  of  Cook  county;  and,  if  the 
jurv  further  find  from  the  evidence,  that  at  the  time  when 
saitl  note  w^as  executed,  the  defendants  Henry  W.  Hoyt 
and  Henry  J.  Edwards  were  directors,  then  they  will  find 
against  the  defendants  and  in  favor  of  the  plaintiff." 

3.  "The  court  instructs  the  jury  that,  ir  they  find  from 
the  evidence  that  F.  E.  Barnard,  as  secretary  and  treasurer, 
and  A.  L.  Nestlerode,  as  general  manager  of  the  Thompson  <& 
Edwards  Fertilizer  Company,  were  authorized  by  a  resolu- 
tion of  that  company  to  execute  note  of  said  company;  and 
if  the  jury  further  find  from  the  evidence  that  tne  charter 
of  the  Thompson  &  Edwards  Fertilizer  Co^npanv  was  not  at 
that  time  filed  for  record  in  the  recorder's  olKce  of  the 
county  of  Cook  and  State  of  Illinois,  and,  if  the  jury  further 
find  from  the  evidence  that  at  the  time  said  note  was  given, 
the  defendants  Henry  W.  Hoyt  and  Henry  J.  Edwards 
were,  with  others,  directors  of  said  company,  then  the  jury 
are  instructed  to  find  for  the  plaintiff  and  assess  the  plaint- 
iff's damiiges  at  the  amount  due  upon  said  note,  together 
with  interest  at  six  per  cent  after  maturity." 

4.  "  The  court  instructs  the  jury,  as  a  matter  of  law, 
that  the  Eevise<l  Statutes  of  the  State  of  Illinois  require  that 
when  any  instrument  in  writing  is  recortled  in  the  record- 
er's office,  the  reconier  shall  indorse  upon  such  instrument 
a  certificate  of  the  time  (including  the  hour  of  the  day) 
when  the  same  was  filed  for  record  (which  shall  be  consid- 
ered the  time  of  recording  the  same);  and  if  the  jury  find 
from  the  evidence  that  the  charter  offered  in  evidence  has 
not  indorsed  upon  it  such  certificate,  and,  if  the  jury  further 
find  from  the  evidence    at  the  time  when   the    note  was 
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given,  it  was  o^iven  in  settlement  of  a  book  account  of  the 
Thompson  &  Edwards  Fertilizer  Company  with  the  plaint- 
iff, and  that  said  note  w;as  issued  in  the  ordinary  course  of 
business  of  said  corporation,  at  the  time  it  bears  date,  and 
the  jury  further  find  from  the  evidence  that  at  the  time 
said  note  was  executed,  the  defendants  Henrv  W.  Hovt 
and  Henry  J.  Edwards  were  directors  of  said  corporation, 
then  the  jury  will  find  the  issues  in  favor  of  the  plaintiff 
and  against  the  defendant." 

It  is  apparent,  from  inspection  of  these  instructions,  that 
the  question  whether  the  note  was  given  and  received  in 
payment  of  the  company's  indebtedness  to  appellee  was 
excluded  from  the  consideration  of  the  jury.  By  the  first 
instruction  the  verdict  is  ma^le  to  depend  upon  the  non- 
recordingof  the  final  certificate  in  the  office  of  the  recorder  of 
deeds  of  Cook  county,  and  the  fact  that  Barnard  and  Nestle- 
rode  were  the  actinic  and  authorized  secretarv  and  treasurer 
and  general  manager  of  the  company  when  they  executed 
the  note,  and  that  appellants  Hoyt  and  Edwards  were,  at 
said  time,  directors.  The  jury  are  instructed  that,  if  they 
find  these  facts,  they  will  find  the  issues  for  the  plaintiff. 
This  instruction  plainly  excludes  from  the  jury's  con- 
sideration all  question  as  to  whether  there  was  an  agree- 
ment that  the  note  should  operate  as  payment. 

Instructions  2,  3  and  4,  equally  exclude  that  question 
from  the  jury,  by  authorizing  a  verdict  on  proof  of  other 
facts. 

Instruction  2  authorizes  a  verdict  for  appellee,  on  a  find- 
ing by  the  jury  that  the  note  was  given  in  settlement  of  a 
book  account  of  the  company;  that  it  was  issued  in  the 
ordinary  course  of  business  of  the  company;  that  the  charter 
has  not  been  recorded,  and  that,  when  the  note  was  exe- 
cuted, Hoyt  and  Edwards  were  directors. 

The  instruction  assumes  that  if  the  note  was  executed  in 
the  ordinary  course  of  business,  even  though  it  may  have 
been  so  executed  in  consideration  of  prior  indebtedness 
binding  on  the  company,  and  without  any  agreement  that 
it  should  operate  as  payment,  its  execution  would  be  illegal, 
and  if  appellants  were  directors  at  the  time  of  its  execu- 
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tion,  the  mere  fact  that  they  were  such,  without  proof  that 
either  of  them  participated  in  any  way  in  making  or  creat- 
ing the  indebtedness  for  which  the  note  was  given,  would 
make  them  liable.  Such  is  not  the  law.  To  execute  a  rwXe 
for  indebtedness  previously  incurred  is  not  to  make  a  debt 
or  liability  within  the  meaning  of  section  18  of  the  statute. 
The  language  of  the  section  is,  ^'  then  they  shall  be  jointly 
and  severally  liable  for  all  debts  and  liabilities  made  by 
them."  Appellee's  counsel  contend  that  the  section  is  purely 
remedial,  and  must  be  so  construed,  but  the  Supreme  Court 
has  held  that  section  16  of  the  act,  which  makes  directors 
assenting  to  indebtedness  of  a  corporation  in  excess  of  the 
amount  of  its  capital  stock  liable  for  such  excess,  should  be 
construed  strictly  (Lewis  v.  Montgomery,  supra),  and  the 
Supreme  Court  of  the  United  States,  in  Huntington  v. 
Attsill,  146  U.  S.  687,  while  holding  a  similar  statute  not 
strictly  penal,  say :  '*  As  the  statute  imposes  a  burdensome 
liabilit}^  on  the  officers  for  their  wrongful  acts,  it  may  well 
be  considered  penal  in  the  sense  that  it  should  be  strictly 
construed."  lb.  676.  In  the  last  case  (p.  667),  and  also  in 
Diversey  v.  Smith,  103  111.  378,  390,  it  is  held  that  a  penal 
law  may  also  be  remedial. 

The  reasoning  by  which  the  conclusion  is  reached  that 
section  16  should  be  construed  strictly,  is  equally  applicable 
to  section  18,  and  applying  that  construction  to  the  latter 
section,  "  The  words  employed  should  be  interpreted  accord- 
ing to  their  plain  and  obvious  meaning,  and  should  not  be 
extended  by  construction  so  as  to  embrace  cases  not  clearly 
Avithin  the  terms  of  the  statute."  Lewis  v.  Montgomery, 
atcpra.  By  the  terms  of  the  statute,  liability  is  imposed  on 
those  only  by  whom  the  debts  or  liabilities  were  made. 

We  think  it  too  clear  to  require  argument,  that  the  exe- 
cution by  a  corporation  of  a  promissory  note,  for  indebted- 
ness long  previously  incurred,  is  not  the  making  of  or  incur- 
ring liaV)ility  for  the  indebtedness  evidenced  by  the  note. 
The  giving  of  the  note  is  merely  a  recognition  of  the  valid- 
ity of  the  previously  incurred  indebtedness  of  the  corpora- 
tion^ and  a  promise  to  do  that  which  the.  corporation  is 
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legally  bound  to  do,  viz.,  pay  it.  In  Lewis  v.  Montgomery, 
Mupra,  it  was  held,  in  respect  to  section  16,  that  to  make 
the  directors  liable,  it  must  appear  that  they  assented  to 
the  creation  of  indebtedness  in  excess  of  the  amount  of  the 
capital  stock,  and  the  court,  after  so  holding,  said : 

"  Manifestly,  a  recognition  of  the  indebtedness  by  the 
directors  after  it  has  been  so  contracted* as  to  become  binding 
upon  the  corporation,  should  not  have  the  effect  of  charging 
them  with  this  statutory  liability.  After  the  indebtedness 
has  been  created  by  such  agents  and  in  such  manner  as  to 
constitute  it  a  valid  obligation  of  the  corporation,  it  becomes 
the  duty  of  the  directors  to  recognize  its  validity,  and,  so 
far  as  in  their  power,  provide  for  its  payment." 

This  language  is  equally  applicable  to  section  18.  Instruct 
tion  2  is  also  erroneous  in  assuming  that  appellants  would 
be  liable  for  the  wrongful  act  of  another  officer  or  agent  of 
the  corporation,  solely  on  the  ground  that  they  were  direct- 
ors at  the  time  the  act  was  performed.  This  view  is 
expressly  repudiated  in  Lewis  v.  Montgomery,  ^w^ra. 

We  can  not  approve  of  a  single  instruction  given  for  the 
appellee,  our  opinion  being  that  they  are  all  erroneous. 
The  only  other  instruction  given  was  a  modification  of  an 
instruction  asked  by  appellant  Edwards,  and  related  solely 
to  the  necessity  of  proof  of  appellee's  case  by  a  preponder- 
ance of  the  evidence. 

Counsel  for  appellant,  at  the  close  of  the  plaintiff's  evi- 

m 

dence,  requested  the  court  to  instruct  the  jury  to  find  the 
issues  for  the  defendant  Hoyt,  and  presented  to  the  court 
a  written  instruction  so  directing  the  jury,  which  instruction 
the  court  refused  to  give.  Appellant  Hoyt  asked  for  no 
other  instruction.  We  are  of  opinion  that  the  instruction 
asked  by  appellant  Hoyt  at  the  close  of  all  the  evidence 
should  have  been  given. 
The  judgment  will  be  reversed  and  the  cause  remanded. 
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Mabel  T.  Bickert  t.  Joseph  W.  Saddard  and  Arthur  S. 

Welch^  Receivers. 

1.  Building  and  Loan  Associations— TThat  itt  a  Perfected  With- 
draivcU, — A  perfected  bona  flde  withdrawal  from  a  building  and 
loan  association,  with  payment  to  the  shareholder  of  the  amount 
allowed  him,  puts  an  end  to  the  membership  and  to  all  rights  and  liabil- 
ities of  member  and  association  in  relation  to  each  other. 

2.  SxuR— Effect  of  Notice  of  Withdrawal— Insolvent  AssociaHona, 
— Notice  of  withdrawal  from  an  insolvent  association  does  not  entitle  a 
member  to  priority  of  payment  over  fellow* members.  A  member  who 
has  given  notice  of  withdrawal  from  such  an  association,  can  not,  if  the 
association  is  found  to  have  been  insolvent  when  the  notice  was  given, 
be  permitted  to  receive  any  more  than  his  just  proportion  o(  assets,  and 
must  share  losses  with  other  members. 

8.  Same— Checke  Given  in  Payjnent  of  WitTidrateals.  —Where  a  mem- 
ber gives  notice  of  his  witlidrawal  and  is  paid  by  a  check  upon  the  funds 
of  the  association  in  bank,  but  before  such  check  is  presented  for  pay- 
ment the  funds  of  the  association  are  withdrawn  and  the  association 
itself  becomes  insolvent,  the  rights  of  the  holder  of  the  check  are  to  be 
determined  by  the  solvency  of  the  association  at  the  time  that  the 
check  was  given. 

4.  Same — Insolvency  oft  How  Determined.  —The  insolvency  of  a  build- 
ing and  loan  association  is  a  question  of  fact  to  be  determined  the  same 
as  similar  questions  of  fact  arising  in  other  cases. 

Intenrening  Petition,— Trial  in  the  Circuit  Ck)urt  of  Ckx>k  County; 
the  Hon.  Elbridoe  Hanecy,  Judge,  presiding.  Hearing  and  decree; 
appeal  by  petitioners.  Heard  in  this  court  at  the  October  term,  1898. 
Affirmed.    Opinion  filed  February  9,  1809. 

Appellant  was  a  stockholder  in  the  Mechanics  &  Traders 
Savings,  Loan  and  Building  Association,  holding  five  shares 
in  the  forty-sixth  series,  issued  January  18,  1887,  and  five 
shares  in  the  sixty-fourth  series,  issued  July  6,  1891.  In 
October,  1896,  she  gave  notice  of  withdrawal  for  the  stock 
in  the  sixty-fourth  series;  on  Februarj'^  15,  1897,  the  board 
of  directors  declared  the  stock  in  the  forty-sixth  series 
matured;  and  on  June  22, 1897,  she  assigned  and  delivered 
all  of  her  stock  to  the  association,  which  was  canceled,  and 
in  payment  therefor  was  given  a  check  for  $717.70  on  the 
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American  Exchange  National  Bank  of  Chicago.  On  July 
27, 1897,  Jacob  Euble  and  others  filed  a  bill  in  the  Circuit 
Court  of  Cook  County  against  this  association,  alleging  acts 
of  mismanagement  on  the  part  of  its  officers,  praying  for  an 
investigation,  a  receiver,  etc.  On  July  81st,  four  days  after- 
ward, the  State  Auditor  appointed  a  custodian  for  the  asso- 
ciation, who  immediately  took  possession  of  its  assets  and 
withdrew  the  money  on  deposit,  over  $4,000,  out  of  the 
bank.  On  August  7th  appellant's  check  was  presented  for 
payment  at  the  American  Exchange  National  Bank,  but 
payment  was  refused  because  no  funds  of  the  drawer  were 
then  on  deposit.  On  August  13th,  the  people,  on  the  rela- 
tion of  the  State  Auditor,  filed  a  bill  in  the  Circuit  Court 
of  Cook  County  against  the  association,  whereupon  three 
receivers  were  appointed,  and  upon  the  order  of  the  court 
the  money  in  the  hands  of  the  custodian  was  paid  over  to 
the  receivers.  Having  given  notice  to  all  parties  in  the  suit 
and  having  obtained  permission  of  the  court,  appellant  filed 
an  intervening  petition  in  the  cause  on  August  80th,  claim- 
ing that  $717.70,  then  in  the  hands  of  the  receivers,  was  her 
property  and  rightfully  belonged  to  her  by  reason  of  the 
prior  assignment  thereof  by  the  association,  as  evidenced  by 
the  check,  and  asking  that  the  receivers  be  ordered  to  pay 
it  over  to  her.  The  receivers  answered  that  the  check  was 
given  for  stock  canceled;  that  at  the  time  the  notice  of  with- 
drawal was  given,  and  at  the  time  part  of  the  stock  was 
declared  matured,  the  association  was  insolvent;  that  peti- 
tioner was  not  paid  in  the  order  of  giving  withdrawal  notice, 
and  that  therefore  she  occupied  the  position  of  a  stockholder, 
notwithstanding  the  giving  of  the  check.  The  petitioner 
(appellant)  filed  exceptions  to  that  part  of  the  answer  which 
alleged  insolvency  and  also  to  that  part  which  alleged  that 
petitioner  was  not  paid  in  order  of  giving  withdrawal  notice, 
claiming  those  matters  to  be  immaterial  and  impertinent. 
The  court  overruled  the  exceptions  and  petitioner  filed  a  rep- 
lication to  said  answer.  The  cause  was  referred  to  a  master  in 
chancery  to  take  evidence  and  report  with  conclusions,  upon 
the  issues  raised.     On  July  12, 1S98,  the  cause  came  on  to  be 
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heard  by  the  court  upon  the  master's  report  and  the  excep- 
tions of  petitioner  thereto,  and  the  court  found  that  peti- 
tioner continued  to  be  a  stockholder,  notwithstanding  the 
giving  of  the  check  and  the  surrender  and  cancellation  of 
her  stock;  and  that  she  was  only  entitled  to  her  pro  roAa 
share  of  the  assets  of  the  association.  From  this  decree  the 
appeal  here  is  prosecuted. 

Norman  H.  Camp,  attorney  for  appellant. 

The  drawing  and  delivery  of  a  check  upon  a  fund  depos- 
ited in  a  bank  is  in  effect  an  assignment  of  such  fund  and 
operates  precisely  as  if  the  money  was,  in  fact,  drawn  out. 
of  the  bank  and  paid  to  holder  of  the  check.  Munn  v. 
Burch,  25  111.  36;  Brown  v.  Leckie,  43  111.  500;  Union  Nat. 
Bank  v.  Oceana  Co.  Bank,  80  111.  212;  Bank  of  Am.  v.  Ind. 
Banking  Co.,  114  111.  483;  Abt  v.  Am.  Trust  &  Savings 
Bank,  159  111.  467;  Bank  of  Am.  v.  Bank  of  111.,  164  111.  604; 
National  Safe  &  Lock  Co.  v.  The  People,  60  111.  App.  338. 

A  check  is  accepted  as  a  particular  form  of  cash  payment. 
When  given  in  payment  and  afterward  paid  it  bfecomes  a 
valid  payment  as  of  the  date  of  its  receipt.  18  Am.  &  Eng. 
Ency.  of  Law,  151,  174;  21  Am.  &  Eng.  Ency.  of  Law,  638; 
Benjamin  on  Sales,  Sees.  729,  730,  732;  Hunter  v.  Wetsell, 
17  Hun  (N.  Y.),  135;  84  N.  Y.  549;  Henry  v.  Conley,  48 
Ark.  267;  Oomptoir,  etc.,  v.  Dresbach,  78  Cal.  15;  MuUins 
V.  Brown,  32  Kan.  312;  D.  S.  v.  Thompson,  33  Md.  575;  Good 
V.  Singleton,  39  Minn.  340;  P.  &  P.  U.  By.  Co.  v.  Buckley, 
114  111.  337;  Ryan  V.  Dunlap,  17  111.  43;  2Greenleaf  on  Evi- 
dence, (15th  Ed.),  619;  Strong  v.  King,  35  111.  20;  2  Daniel 
on  N.  Paper,  Sec.  1623;  Bailey  v.  Pardridge,  134  111.  188. 

A  perfected  withdrawal  from  a  building  and  loan  asso- 
ciation followed  by  payment  of  the  amount  allowed  puts 
an  end  to  the  membership  and  no  further  rights  or  liabili- 
ties on  the  part  of  either  the  association  or  the  member 
exist.  4  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.),  1052;  Endlich 
on  Building  Ass'ns  Sees.  81,  82,  108;  Bowker  v.  Mill  Biver 
Loan  Ass'n,  7  Allen  (Mass.),  KK);  Re  West  Biding  of  York- 
shire Society,  45  Ch.  D.  403;  Miller  v.  Jefferson  Bldg.  Ass'n, 
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50  Pa.  St.  32;  Priestly  v.  Hopwood,  12  W.  R.  1031;  S.C.,  10 
L.  T.  N.  8.  646;  Archer  v.  Harrison,  7  DeG.,  M.  &  G.  404; 
JeflFries  v.  Life  Ins.  Co.,  22  Wall.  (U.  S.)  47-53;  Booz's 
Appeal,  109  Pa.  592;  Hoboken  Bldg.  Ass'n  v.  Martin,  13  N. 
J.  Eq.  428;  Christian's  Appeal,  102  Pa.  St.  184;  McKinney 
V.  Diamond  Ass'n,  18  Atl.  Kep.  905;  In  re  Sheffield  Perma- 
nent Bldg.  Soc,  22  Q.  B.  Div.  470;  Doughten  v.  Camden 
Bldg.  Ass'n,  41  N.  J.  Eq.  556;  In  re  Blackburn  Soc.,  L.  R. 
6Ch.  815;  Anchor  B.  &  L.  Ass'n  y.  Blouse,  5  Penn.  Dist. 
Rep.  321;  Mutual  B.  &  L.  Ass'n  v.  Tascott,  143  111.  305. 

As  between  the  holder  of  a  check  and  an  assignee  or 
receiver  of  an  insolvent  drawer,  the  former  is  entitled  to  the 
money.  German  Savings  Inst.  v.  Adae,  8  Fed.  Rep.  106; 
National  Safe  &  Lock  Co.  v.  The  People,  50  111.  App.  338; 
Abt  V.  Am.  Tr.  &  Sav.  Bank,  159  111.  467;  8  Am.  &  Eng. 
Ency.  of  Law  (1st  Ed.),  596,  and  cases  there  cited. 

Upon  giving  notice  of  withdrawal  a  stockholder  ceases 
eo  instanti  to  be  a  member  of  the  association  and  assumes 
the  character  of  a  creditor  toward  it.  He  is  not  liable  for 
losses  occurring  after  he  withdraws.  Endlich  on  Building 
Ass'nSjSecs.  110-136;  Thompson  on  Bldg.  Ass'ns,  128;  U.  S. 
Bldg.  Ass'n  V.  Silverman,  85  Pa.  St.  396;  Nat.  Bldg.  Ass'n 
V.  Hottenstein,  10  Pitts.  L.  J.  225. 

When  stock  matures  the  holder  has  a  right  to  have  it 
paid  in  full.  Endlich  on  Bldg.  Ass'ns,  Sec.  117;  In  re 
Mechanic's  Ass'n,  7  Atl.  Rep.  (Pa.)  728;  S.  C,  6  Centr.  Rep. 
580. 

The  directors  of  an  association  have  power  to  settle  with 
its  debtors  and  withdrawing  members,  and  their  acts  are  the 
acts  of  the  association,  binding  it,  in  every  particular, 
equally  as  if  done  by  all  its  members.  Endlich  on  Bldg. 
Ass'ns,  Sees.  196,  199,  323,  418;  State  v.  Oberlin  Bldg.  & 
L.  Ass'n,  85  Oh.  St.  258;  23  Am.  &  Eng.  Ency.  of  Law,  676, 
687. 

In  order  to  have  escaped  the  entry  of  a  judgment  against 
it  the  defendant  association  would  have  had  to  allege  and 
prove  that  the  association  was  actually  insolvent  before  the 
withdrawal  notice  was  given;  the  burden  of  proof  would 
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have  been  on  the  association.  Endlich  on  BIdg.  Ass'ns,  Sec. 
Ill;  U.  S,  Bldg.  Ass'n  v.  Silverman,  85  Pa.  394-398;  Ka- 
tional  Bldg.  Ass'n  v.  Hottenstein,  10  Pitts.  Leg.  J.  (Pa.), 
225;  2  Am.  &  Eng.  Ency.  of  Law  (1st  Ed.),  649-651;  Green- 
leaf  on  Evidence,  Sees.  74-78. 

The  appointment  of  a  receiver  does  not  in  any  way  affect 
the  legal  title  to  property.  He  stands  indifferent  between 
the  parties,  is  the  agent  of  neither,  and  can  interpose  no 
other  defense  than  that  which  the  party  over  whom  he  is 
appointed  could  have  done.  20  Am.  &  Eng.  Ency.  of  Law, 
pages  11,  13, 126,  130,  137,  252;  Honegger  v.  Wettstein,  94 
N.  T.  252;  High  on  Eeceivers,  Sees.  1  and  2. 

In  determining  whether  an  association  or  an  individual  is 
insolvent,  fair  valuations  must  be  put  upon  their  property 
and  not  eash  values  to  be  derived  at  forced  sales.  National 
Bankruptcy  Law,  Sec.  1  (15);  Dodge  v.  Mastin,  17  Fed. 
Rep.  660;  14  Am.  &  Eng.  Ency.  of  Law,  468;  Lawrence  v. 
Boston,  119  Mass.  126;  Somerville  &  E.  R.  Co.  v.  Dougherty, 
22  N.  J.  L.  495. 

The  doctrine  that  a  check  operates  as  an  equitable  assign- 
ment is  based  upon  the  theory  that  the  money  is  to  be  paid 
out  of  a  specific  fund,  and  the  implied  contract  between  the 
depositor  and  the  bank  that  the  depositor  may  appropriate 
portions  of  the  fund  by  giving  checks.  In  this  case,  the 
money  having  been  withdrawn  from  the  bank  and  become 
a  part  of  the  assets  of  the  association  prior  to  the  presenta- 
tion of  the  check,  there  was  no  specific  fund  upon  which 
the  check  could  operate,  and  it  amounted  to  nothing  more 
than  a  check  by  the  association  upon  itself,  which  would  not 
assign  to  the  holder  of  the  check  any  portion  of  the  assets 
of  the  association.  Commonwealth  v.  American  life  Ins. 
Co.  (Penn.),  29  Atl.  Rep.  660. 

Even  if  it  should  be  held  that  the  giving  of  the  check  con- 
stituted an  assignment  of  the  funds  in  a  bank,  even  after 
the  association,  by  its  receivers,  repossessed  itself  of  the 
ifund,  the  most  that  could  be  claimed  would  be  that  the  asso- 
ciation and  its  receivers  took  so  much  money  belonging  to 
the  appellant  in  trust  for  her.    This  money  went  back  into, 
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became  mingled  with  and  constituted  a  part  of  the  insolvent 
estate,  and  the  appellant,  not  having  identified  any  specific 
portion  of  the  estate  as  belonging  to  her,  will  simply  occupy 
the  position  of  any  other  creditor  or  stockholder.  Bayor  v. 
American  Trust  &  Savings  Bank,  157  III.  62;  Lantermann  v. 
Travous,  73  111.  App.  670;  Onion  Nat'l  Bank  v.  Goetz,  138 
111.  127;  Wetherell  v.  O'Brien,  140  111.  146;  111.  Trust  & 
Savings  Bank  v.  First  NatU  Bank,  15  Fed.  Rep.  858;  Com- 
mercial Nat'l  Bank  v.  Armstrong,  39  Fed.  Rep.  684. 

If  the  appellant  in  this  case  is  paid  the  amount  of  her 
check  the  payment  must  be  made  out  of  the  assets  of  the 
insolvent  estate  in  the  hands  of  the  receivers.  Assets  of  an 
insolvent  building  and  loan  association  must  be  distributed 
upon  equitable  principles,  and  unless  the  money  has  been 
actually  paid  out  by  the  association  prior  to  the  appoint- 
ment of  receivers,  a  stockholder,  in  whatever  form  his  obli- 
gation may  have  been  merged,  still  remains  a  claimant  upon 
the  ground  of  stock  interest,  and  must  bear  his  losses  with 
the  other  shareholders.  Chapman  v.  Young,  65  111.  App. 
131;  CriswelPs  Appeal,  100  Penn.  St.  488;  Mechanics  &  W. 
B.  &  L.  Ass'n  V.  Swartz,  5  Penn.  Dist.  Rep.  318;  Archer  B. 
&  L.  Ass'n  V.  Blouse,  5  Penn.  Dist.  Rep.  321;  Common- 
wealth V.  Am.  Life  Ins.  Co.  (Penn.)  29  Atl.  Rep.  660. 

A  person  who  has  given  notice  of  withdrawal  from  a 
building  association  can  not,  if  said  association  is  found  to 
be  insolvent,  receive  any  more  than  his  just  proportion  of 
the  assets,  and  must  share  his  losses  with  the  other  share- 
holders. Chapman  v.  Young,  65  III.  App.  131;  Hohenshell 
V.  Home  S.  &  L.  Ass'n  (Mo.),  41  8.  W.  Rep.  948;  Rabbitt  v. 
Wilcoxsen  (la.),  72  N.  W.  Rep.  306;  Gibson  v.  Safety  Loan 
&  Homestead  Ass'n,  170  111.  44;  Vincent  v.  Harrison  B.  & 
D.  Co.,  5  Ohio  N,  P.  273;  Christian's  Appeal,  102  Pa.  St.  184. 

Neither  holders  of  stock  which  has  been  declared  matured 
or  stock  which  is  fully  paid  up,  and  payable  on  demand,  are 
entitled  to  any  preference  in  the  distribution  of  the  assets 
of  an  insolvent  building  association.  Post  v.  Mechanics  B. 
&  L.  Ass'n,  97  Tenn.  408;  37  S.  W.  Rep.  216;  Crisweirs 
Appeal,  100  Penn.  St.  488;  Hohenshell  v.  Home  S.  &  L 
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Ass'n  (Mo.),  41  S.  W.  Eep.  948;  Gibson  v.  Safety  L.  &  II. 
Ass'n,  170  111.  44;  Towle  v.  American  B.  &  L.  Ass'n,  75  Fed. 
Eep.  938. 

A  receiver  of  a  building  association  represents  not  the 
corporate  entity  bat  the  shareholders,  and  the  estate  must 
be  collected  and  distributed,  not  according  to  the  rules 
governing  a  building  association  as  a  corporate  entity,  but 
upon  principles  of  equity.  Chapman  v.  Young,  65  111.  App. 
131;  Curtis  v.  Granite  State  Provident  Ass'n  (Conn.),  36 
Atl.  Rep.  1023;  Towle  v.  Am.  B.  &  L.  Ass'n,  75  Fed.  Rep. 
938;  Eversmann  v.  Schmitt  (().),  41  N.  E.  Rep.  139. 

Pam,  Donnelly  &  Glennon,  attorneys  for  appellees,  con- 
tended that  the  final  decree  finding  the  association  to  be 
insolvent  is  binding  upon  the  petitioner  in  this  case  for  two 
reasons : 

First.  A  decree  finding  a  building  association  to  be 
insolvent  is  binding  upon  all  the  stockholders,  whether  made 
parties  or  not.  Eversmann  v.  Schmitt  (O.),  41  K  E.  Rep.* 
139;  Curtis  v.  Granite  State  Prov.  Ass'n  (Conn.),  36  Atl. 
Rep.  1023. 

Second.  Because  the  appellant  entered  her  appearance 
in  the  case  and  was  in  court  and  a  party  to  all  the  proceed- 
ings in  the  case  where  said  decree  was  entei*ed,  and  bound 
thereby.  Frank  v.  Wedderin,  68  Fed.  Rep.  818;  Riley  v. 
1st  Nat.  Bank,  31  Atl.  Rep.  585;  Nelson  v.  Jenks,  52  N.  W. 
Rep.  1081. 

Withdrawing  shareholders  of  a  building  and  loan  associa- 
tion must  be  paid  in  the  order  in  which  their  notices  of 
withdrawal  are  filed.  Hoyt  v.  Inter  Ocean  Bldg.  Ass'n,  58 
Minn.  345;  Batten  v.  City  Bldg.  Socy.,  72  L.  T.,  87;  Ward  v. 
North  Fairmount  B.  &  L.  Co.,  5  Oh.  N.  P.  133. 

Mb.  Justice  Sears  delivered  the  opinion  of  the  court. 

It  is  conceded  in  the  arguments  of  counsel  that  a  per- 
fected honafide  withdrawal  from  a  building  and  loan  asso- 
ciation, with  payment  to  the  shareholder  of  the  amount 
allowed  him,  puts  an  end  to  the  membership  and  to  all  rights 
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and  liabilities  of  member  and  association  in  relation  to  each 
other.    Endlich  on  Building  Associations,  Sees.  82,  108. 

It  is  also  conceded  that  notice  of  withdrawal  from  an 
insolvent  association  does  not  entitle  a  member  to  priority 
of  payment  over  fellow-shareholders.  A  member  who  has 
given  notice  of  withdrawal  from  such  an  association,  can 
not,  if  the  association  is  found  to  have  been  insolvent  when 
the  notice  was  given,  be  permitted  to  receive  any  more  than 
his  just  proportion  of  assets,  and  must  share  losses  with 
other  shareholders.  Gibson  v.  Safetv  L.  &  H.  Ass'n,  170 
III.  44;  Chapman  v.  Young,  65  111.  App.  131^  Canadian  Bldg. 
Ass'n  V.  Quimby,  79  111.  App.  105. 

It  is,  however,  questioned  in  the  arguments  of  counsel, 
whether  the  evidence  here  warrants  a  conclusion  that  this 
association  was  insolvent  in  October,  1896,  when  the  with- 
drawal notice  was  given  by  appellant. 

This  appeal  lies  from  a  decree  upon  an  intervening  peti- 
tion. A  decree  entered  in  the  cause  in  which  this  petition 
was  filed  upon  December  22,  1897,  finds  that  on  July  1, 
1897,  the  association  was  insolvent,  and  that  its  liabilities 
exceeded  its  assets  by  the  sum  of  $284,000.  Upon  the  hear- 
ing of  the  issues  raised  by  this  petition,  evidence  was  pro- 
duced to  show  that  the  association  was  also  insolvent  in 
October,  1896.  K  A.  Gore  testified  that  he  was  experi- 
enced in  examining  into  the  condition  of  building  and  loan 
associations;  that  he  had  examined  the  condition  of  this  as- 
sociation; that  there  were  other  withdrawal  notices  given 
prior  to  that  of  appellant;  that  one  of  such  withdrawing 
shareholders  had  not  been  paid  when  it  was  sought  to  pay 
appellant;  that  he  ascertained  the  true  condition  of  the 
association  on  September  20,  1897;  that  it  was  insolvent  at 
that  date  and  also  on  June  22, 1897,  and  that  the  deficit  at 
such  times  amounted  to  $284,000;  that  in  October,  1896,  the 
association  was  insolvent,  and  that  its  condition  was  then 
better  only  to  the  extent  of  $40,000  than  in  September,  1897. 
This  witness  stated  that  in  forming  his  opinion  he  had  con- 
sidered the  cost  of  the  real  estate  owned  by  the  association, 
and  also  reports  of  expert  appraisers.    The  witness  was 
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not  wholly  consistent  as  to  his  knowledge  of  real  estate 
values.  At  one  time  he  testified  that  he  was  not  ^'  a  real 
estate  man,"  and  was  ignorant  of  real  estate  values.  At 
another  time,  later  in  his  examination,  he  testified  that  he 
could  very  closely  determine  the  value  of  such  property  by 
knowledge  of  its  location,  which  is  substantially  all  that  a 
real  estate  expert  can  do. 

Against  this  testimony,  unsatisfactory  as  it  is,  nothing 
whatever  was  offered.  It  appeared  by  the  decree  that  the 
association  was  largely  insolvent  in  July,  1897,  and  it 
appeared  from  the  testimony  that  its  condition  was  not 
better,  except  to  the  extent  of  $40,000,  in  October,  1896. 

We  think  it  clearly  determinable  from  all  the  evidence, 
that  the  association  was  insolvent  to  the  extent  of  a  deficit 
of  at  least  $244,000  in  October,  1896,  when  appellant's 
notice  of  withdrawal  was  given, and  in  February,  1897,  when 
the  stock  of  the  forty-sixth  series  was  declared  matured. 

It  is  claimed  that  payment  here  has  been  fully  made  by 
the  giving  of  the  check,  and  that  such  payment  controls. 
We  think  not.  Whatever  might  be  said  of  the  right  of 
appellant  ordinarily,  as  against  the  drawer  of  the  check,  to 
the  fund  upon  which  it  was  drawn,  yet  it  remains  a  fact 
that  the  check,  given  on  account  of  a  supposed  obligation, 
which  obligation  did  not  equitably  exist,  was  not  presented 
while  funds  were  in  bank,  and  has  not  yet  been  paid,  nor 
has  the  supposed  obligation  been  satisfied.  In  this  suit 
upon  the  intervening  petition  here,  such  payment  of  the 
supposed  obligation  is,  in  effect,  sought  to  be  enforced. 

In  Chapman  v.  Young,  eupra^  it  was  held  that  although 
the  shareholder  seeking  to  withdraw  had  obtained  judgment 
against  the  association,  yet  upon  it  being  determined  that 
the  association  was  insolvent  when  his  withdrawal  notice 
was  given,  the  collection  of  such  judgment  would  be  con- 
trolled by  a  court  of  equity,  and  that  the  character  of  his 
claim  was  not  altered  by  the  fact  of  obtaining  judgment. 

In  this  case,  in  view  of  the  insolvency  of  the  association 
when  the  notice  of  withdrawal  was  given,  and  when  the 
check  was  drawn,  we  hold  that  a  payment  should  not  in 
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equity  be  permitted.  Having  reached  this  conclusion,  we 
find  it  unnecessary  to  consider  other  questions  raised,  except 
one,  viz.,  as  to  the  fees  of  the  master  in  chancery.  It  is 
claimed  by  the  appellant  that  the  fees  of  the  master  in 
chancery  are  too  large,  and  that  the  court  below  has  failed  to 
pass  upon  the  propriety  of  them.  We  are  unable,  from  this 
record,  to  determine  whether  they  are  proper.  The  decision 
here,  aflSrming  the  decree,  is  made  without  prejudice  to  the 
rights  of  appellant  to  have  a  motion  to  fix  the  amount  of 
the  master^s  fees  hereafter  considered  by  the  trial  court. 
The  decree  is  affirmed. 


Knights  Templars  and  Masons'  Life  Indemnity  Co.  v. 

Samnel  E.  Moore^  Trustee^  for  tlie  use  of 

Carrie  I.  Parisli  et  al« 

1.  IifSTltucTiOKS^IF7iei»  J^rronecms.— Where,  hy  an  instruction, the 
joiy  are  told  that  the  plaintiff  claims  that  he  is  entitled  to  recover  threp 
several  items  or  amounts,  and  if  they  find  for  the  plaintiff  their  verdict 
will  be  for  a  sum  equivalent  to  that  claimed  in  aJl  three  items,  while 
both  paities  agree  that  plaintiff  is  entitled  to  recover  on  one  of  the  three 
itemSp  the  instruction  is  ereoneoua  and  is  not  cured  by  other  instruo 
tions. 

2.  SAMO—Congtruction  of  CfenercU  iSuZe.— As  a  general  rule  all  the 
Instruction^  given  in  a  case  are  to  be  construed  together  as  one  charge. 

3.  SAKK—Sufflcienty  of,— It  is  usually  sufficient  if  the  instructions, 
when  considered  as  a  whole,  present  the  law  of  the  case  fairly  to  the 
jury. 

4.  SAXE—Exoeption  to  the  General  Itule,—AB  an  exception  to  the 
general  rule,  it  is  stated  that  in  a  close  case,  the  instructions  should  all 
state  the  law  accurately.  The  jury,  not  being  judges  of  the  law,  are  as 
likely  to  f(^k>w  a  bad  instruction  as  a  good  one. 

AetiOB  upon  Insoranee  Policy.— Trial  in  the  Circuit  Court  of  Cook 
County:  the  Hon.  Abner  Smith,  Judge,  presiding.  Verdict  and  judg- 
ment for  plaintiff;  appeal  by  defendant.  Heard  in  the  Branch  Appellate 
Court  at  the  Ifarch  term,  1898.  Reversed  and  remanded.  Opinion  filed 
February  14, 1899. 

H.  W.  WoLSELET,  attorney  for  appellant. 
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We  submit  that  this  record  presents  a  case  peculiarly 
calling  for  the  application  of  the  rule  laid  down  by  this 
court  in  C.  8.  F.  &  C.  Ey.  Co.  v.  Bentz,  38  111.  App.  485 : 

**  The  rule  is  well  established  that  in  a  case  close  in  its 
facts,  the  instructions  should  all  state  the  law  accurately* 
The  jury  not  bein^  judges  of  the  law,  are  as  likely  to  fol- 
low a  bad  instruction  as  a  good  one." 

This  rule  has  abundant  authority  to  support  it.  T.,  St. 
L.  &  K.  C.  R.  R.  Co.  V.  Cline,  135  111.  43;  C.  &  N.  W.  Ry. 
Co.  V.  Dimick,  96  111.  47;  S.  L.,  etc.,  R.  Co.  v.  Walker,  39 
111.  App.  388;  City  of  Peoria  v.  Simpson,  110  111.  294;  Kelley 
V.  L.  &  N.  R.  R.  Co.,  49  IlL  App.  304;  C.  &  W.  R.  Co.  v. 
White,  26  Id.  586. 

AsHCRAFF  &  Gordon,  attorneys  for  appellee. 

The  instructions  should  be  regarded  as  one  charge  and 
should  be  construed  together.  C,  C,  C.  &  St.  L.  Railway 
Co.  V.  Monaghan,  140  111.  474. 

In  determining  whether  instructions  are  correct,  all  of  the 
instructions  should  be  construed  together.  Cowen  y.  People^ 
14  111.  348;  Lawrence  v.  Hagerman,  56  111.  68. 

Where  all  the  instructions  taken  together  properly  pre- 
sent the  law  of  the  case,  they  are  sufficient,  although  one  of 
them  construed  apart,  might  be  regarded  as  ioaccurate. 
Walker  v.  Collier,  37  111.  362;  Murphy  v.  People,  Id.  447; 
Potter  V.  Potter,  41  111.  80;  Gainey  v.  People,  97  IlL  270; 
Ritzman  v.  People,  110  111.  362. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court 
This  is  an  action  at  law  upon  a  policy  of  insurance  issued 
by  appellant  upon  the  life  of  James  A.  Parish.    The  appel- 
lant is  what  is  known  as  an  assessment  or  membership 
company.     The  policy  is  for  the  sum  of  $5,000. 
The  policy  contained  the  following  provision: 

^^In  case  of  the  self-destruction  of  the  holder  of  this 
policy,  whether  voluntary  or  involuntary,  sane  or  insane, 
•  ♦  *  this  policy  shall  become  null  and  void,  and  the 
widow  and  heirs  or  devisees  of  said  member  shall  have  no 
claim  for  benefits  on  this  company;  provided  that  in  case  of 


First  District — March  Term,  1898.       215 

Knights  Templars*  Life  Indemnity  Co.  v.  Moore. 

the  self-destruction  or  suicide  of  the  holder  of  this  policv, 
then  this  company  shall  pay  to  his  widow,  or  heirs,  or  devi- 
sees,  only  such  amount  on  this  policv  as  the  member  therein 
paid  to  this  company  on  this  policy  in  assessments  on  the 
same  without  interest." 

The  issue  was  made  by  the  pleas,  and  substantially  the 
only  defense  was,  that  James  A.  Parish  died  by  self-destruc- 
tion, and,  therefore,  there  could  be  no  recovery  upon  the 
policy.  Said  Parish  had  paid  $22.75  in  assessments.  It  is 
conceded,  as  stated  in  brief  and  argument  for  appellee  as 
follows,  viz.: 

"Both  parties  agreed  that  plaintiff  should  recover  the 
twenty-two  dollars  and  seventy-five  cents  ($22.75)  in  any 
event. 

"The  contest  at  the  trial  was,  whether  or  not  a  recovery 
should  be  had  for  the  five  thousand  dollars  ($5,000)." 

On  behalf  of  appellant  it  is  contended  that  there  being 
no  contest  as  to  the  right  of  appellee  to  recover  the  amount 
paid  by  James  A.  Parish  in  assessments,  it  was  error  to  give 
to  the  jury  the  first  instruction  given  by  the  court  at  the 
instance  of  appellee.  It  is  conceded  by  appellant's  pleas, 
and  was  by  the  testimony  offered  by  it  shown,  that  the 
amount  of  such  assessments  is  $22.75.  Said  first  instruc- 
tion is  as  follows : 

1.  "  The  court  instructs  you  as  law  in  this  case  that  the 
plaintiff  seeks  to  recover  under  the  terms  of  a  contract  of 
usurance  upon  the  life  of  James  A.  Parish,  in  evidence,  the 
sum  of  five  thousand  dollars  ($5,000)  mentioned  in  said  con- 
tract, and  the  further  sura  of  twenty-two  dollars  and  sev- 
enty-five cents  ($22.75),  claimed  to  have  been  paid  by  said 
Parish  as  assessments  upon  said  contract  of  insurance,  and 
interest  on  the  said  amounts  since  April  20,  1895.  And 
you  are  instructed  that  if  you  find  for  the  plaintiff  in  this 
case,  your  verdict  will  be  for  the  sum  of  five  thousand 
twenty-two  dollars  and  seventy-five  cents  ($5,022.75),  and 
interest  on  that  amount  at  five  per  cent  (5^)  per  annum 
from  April  20,  1895." 

By  this  instruction  the  jury  is  told  that  the  plaintiff 
claims  that  he  is  entitled  to  recover  three  several  items  or 
amounts,  viz.:  (1),  the  $5,000  named  in  the  policy;  (2), 
$22.75  paid  by  James  A.  Parish  as  assessments;  and  (3), 
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nterest  on  the  total  amoant  of  these  two  items  from  the 
date  named.  This  part  of  the  instruction  tells  the  jury  that 
appellant  claimed  he  was  entitled  to  recover  each  one  of 
these  three  items.  It  does  not  thus  far  assume  to  give  the 
jury  any  instruction  further  than  to  inform  them  what  the 
different  claims  are  which  the  jury  must  pass  upon  in  arriv- 
ing at  a  verdict. 

The  jury  are  then,  by  the  remainder  of  this  instruction, 
told  that  if  they  find  for  the  plaintiff,  their  verdict  must 
be  for  the  sum  of  $5,022.75  and  interest  thereon.  That  is 
equivalent  to  saying  to  the  jury  that  if  they  find  for  plaint- 
iff as  to  either  the  first  or  the  second  item,  then  they  must 
find  for  him  as  to  both  the  first  and  the  second  items  and 
interest  on  both.  The  verdict  of  the  jury  is  precisely  as 
this  instruction,  as  above  interpreted  and  explained,  directs. 

It  must  be  borne  in  mind,  in  considering  whether  this 
instruction  was  proper,  that  the  real  contest  was  whether 
James  A.  Parish  died  by  self-destruction.  Also,  that  it 
was  conceded  that  plaintiff  should  recover  the  amount  paid 
as  assessments.  The  jury  could  not,  under  this  instruction, 
do  otherwise  than  just  what  they  did  do,  i.  «.,  find  in  favor 
of  plaintiff  as  to  all  three  of  the  items  named  in  said  instruc- 
tion. 

On  behalf  of  appellee  it  is  contended  that  the  defect  in 
said  instruction,  if  any  there  be,  is  cured  by  the  instructions 
given  at  the  instance  of  appellant. 

As  a  general  rule,  all  the  instructions  given  in  a  case  are 
to  be  construed  together  as  one  charge;  also,  it  is  usually 
sufficient  if  the  instructions,  when  thus  considered,  present 
the  law  of  the  case  fairly  to  the  jury.  (Ritzman  v.  People, 
110  111.  362,  372.) 

But  as  what  may  be  considered,  perhaps,  an  exception  to 
the  general  rule,  it  is  held  that  '^  The  rule  is  well  established, 
that  in  a  case  close  in  its  facts,  the  instructions  should  all 
state  the  law  accurately.  The  jury,  not  being  judges  of  the 
law,  are  as  likely  to  follow  a  bad  instruction  as  a  good  one." 
C,  S.  F.  &  C.  Ry.  Co.  v.  Bentz,  38  111.  App.  485,  489;  C.  A 
N.  W.  Ry.  Co.  V.  Dimick,  96  111.  42,  48;  L  C.  R.  R.  Co.  v. 
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Mafflt,  67  lU.  431,  435;  Davies  v,  Cobb,  11  lU.  App.  587, 
590. 

The  case  at  bar  is  "  close  in  its  facts  "  upon  the  question 
of  whether  Parish  died  by  self-destruction — ^and  this  is  the 
only  question  as  to  which  there  was  any  contest.  The  giv- 
ing of  said  first  instruction  was  erroneous.  Under  the  facts 
and  circumstances  of  this  case,  such  error  is  not  cured  by 
the  giving  of  the  other  instructions. 

The  contention  on  behalf  of  appellant  that  the  company 
is  not  liable  for  interest  even  though  appellee  should  be 
entitled  to  judgment,  is  not  sound.  The  policy  provides 
that  in  case  of  liability  thereon  the  company  will  pay  at  a 
time  there  specified,  that  is,  within  sixty  days  after  notice 
of  the  death.  If  entitled  to  recover  upon  this  policy,  appel* 
lee  is  entitled  to  recover  interest. 

For  the  error  indicated,  the  judgment  of  the  Circuit  Court 
must  be  reversed  and  the  cause  remanded.  Eeversed  and 
jemanded. 


Estate  of  John  Wilson^  Deceased — Petition  of  Geo.  W. 

Hall. 

1.  CBKDITGRS—Adminvttration  of  Estates— Who  are  Under  Sec.  48 ^ 
Chap,  J,  R,  S, — A  creditor  within  the  meaning  of  thestattite  providing 
for  the  administration  of  estates,  is  one  to  whom  a  sum  is  due  from,  and 
to  be  paid  out  of,  an  estate  **  after  allowing  to  him  all  just  credits." 

2.  Samr— Definition  of  Boiivier— Century  Dictionary, — A  creditor  is 
one  who  has  a  right  to  require  the  fulfillment  of  an  obligation  or  con- 
tract. He  is  defined  to  be  **one  to  whom  a  sum  of  money  is  due  for  any 
cause.** 

Probate  Proceedings. — Trial  in  the  Circuit  Court  of  Cook  County  on 
appeal  from  an  order  of  the  Probate  Court;  the  Hon.  Richard  S. 
TCTHILL,  Judge,  presiding.  Application  for  letters  of  administration 
denied.  Appeal  by  petitioner.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1898.    Affirmed.    Opinion  filed  February  14,  1899. 

Vallettb  &  IIall,  attorneys  for  appellant. 
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Chttraus  &  Deneen  and  Oscab  W.  Brboheb,  attorneys 
for  appellee. 

Mb.  Justice  Horton  delivered  the  opinion  of  the  court. 

It  is  stipulated  and  agreed  by  the  parties  hereto  that 
John  Wilson  departed  this  life  May  18,  1894,  intestate, 
leaving  no  widow  or  heirs  resident  within  the  United 
States;  that  letters  of  administration  of  the  estate  of  said 
Wilson  were  granted  to  the  public  administrator  May  21, 
1894,  by  the  Probate  Court  of  Cook  County;  that  George 
W.  Hall,  the  appellant,  filed  in  said  Probate  Court  his  peti- 
tion, as  a  creditor,  to  be  appointed  administrator  of  said 
estate  May  28,  1894,  and  his  amended  petition  therefor 
October  22,  1894;  that  said  Probate  Court,  by  its  order 
entered  November  21,  1894,  revoked  the  letters  of  adminis- 
tration issued  to  the  public  administrator,  and  by  the  same 
order  denied  the  prayer  of  the  appellant  to  be  appointed 
administrator,  for  the  reason  that  he  was  not  a  creditor  of 
the  deceased  John  Wilson;  that  November  22,  1894,  said 
Probate  Court  appointed  the  Statd  Bank  of  Chicago  admin- 
istrator de  bonis  non;  that  appellant  appealed  from  said 
order  of  November  21,  1894,  denying  the  prayer  of  his  peti- 
tion, to  the  Circuit  Court  of  Cook  County;  and  that  said 
Circuit  Court  found  that  said  appellant  was  not  a  creditor 
of  said  deceased,  and  not  entitled  to  letters  of  administra- 
tion, and  denied  the  prayer  of  his  petition.  Said  Hall 
brought  the  cause  to  this  court  by  appeal  from  the  judg- 
ment of  said  Circuit  Court. 

It  is  also  stipulated  and  agreed  by  the  parties,  that  at  the 
time  of  his  death  decedent  was  indebted  to  appellant  in  the 
sum  of  $325.25,  for  legal  services,  and  that  appellant  was  at 
the  same  time  indebted  to  deceased  in  the  sum  of  $545.15. 

The  principal  question,  and  we  might  say  the  only  ques- 
tion argued  by  appellant  in  this  court,  is  whether  upon 
said  agreed  state  of  facts  he  was  a  creditor  of  the  deceased 
within  the  meaning  of  the  statute  of  this  State.  If  he  was 
not  such  a  creditor  he  had  no  right  to  claim  to  be  appointed 
administrator. 

A  creditor,  within  the  meaning  of  the  statute  referred  to. 
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being  the  statate  providing  for  the  administration  of 
estates,  is  one  to  whom  a  sum  is  due  from,  and  to  be  paid 
out  of,  an  estate  ^^  after  allowing  all  just  credits." 

Bouvier  defines  a  creditor  to  be  ^^he  who  has  a  right  to 
require  the  fulfillment  of  an  obligation  or  contract."  If 
appellant  was  a  creditor  of  decedent  within  the  meaning  of 
the  statute,  then  he  had  the  right  to  file  a  claim  and  have 
it  allowed  and  paid  out  of  the  estate.  Suppose  appellant 
had  applied  to  the  Probate  Court  to  have  allowed  to  him, 
as  a  creditor,  the  sum  of  $325.15,  to  be  paid  to  him  in  due 
eourse  of  administration,  and  had,  in  his  application  to  that 
court,  also  stated  that  he  was  at  the  same  time  indebted  to 
the  estate  in  the  sum  of  $545.15.  Can  it  be  seriously  con- 
tended that  in  such  a  case  it  could  be  held  that  appellant 
was  a  creditor  ?  We  can  not  conceive  of  any  theory  upon 
which  it  could  be  so  held. 

In  the  Century  Dictionary  a  creditor  is  defined  to  be 
^  one  to  whom  a  sum  of  money  is  due  for  any  cause."  It 
can  not  be  said,  upon  the  agreed  state  of  facts  before  us, 
that  there  was  any  sum  of  money  due  from  said  estate  to 
appellant.  If  the  statute  had  provided  that  a  ^'  debtor " 
instead  of  a  ^^creditor"  should  be  appointed  administrator, 
the  appellant  has  made  a  complete  case  entitling  him  to  the 
appointment. 

We  see  no  necessity  for  considering  this  case  further. 
The  judgment  of  the  Circuit  Court  afiirming  the  finding  of 
the  Probate  Court  is  affirmed. 


John  E.  Phillips^  Receiver^  etc.^  v.  lewis  W.  Pitcher. 

1.  Limitations— CTnimrten  Contracts. — Actions  on  unwritten  con- 
tracta,  expressed  or  implied,  must  be  commenced  within  five  years  next 
after  the  cause  of  action  accrued. 

2.  Chbcks— ^  a  Cau9e  of  Action.— In  this  suit  the  checks  are  not 
the  evidence  of  indebtedness  sued  upon.  The  cause  of  action  is  the 
impUed  promise  which  the  law  raises,  under  facts  alleged  in  the  declara- 
tion, and  as  the  action  is  not  based  on  any  written  contract  or  evidence 
of  indebtedness  in  writing,  it  is  not  enough  that  the  evidence  by  which 
the  action  Is  supported  is  in  writing. 
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8.  FAXFOS^Who  Must  he  Joined  a»  Defendants.^The  plaintiff 
must  join  as  parties  defendant  all  who  are  jointly  liable  upon  the  con- 
tract, and  if  he  does  not,  he  can  not  recover  against  any. 

Assumpsit,  for  moneys  misappropriated.  Trial  in  the  Superior  Court 
of  Cook  County;  the  Hon.  John  Barton  Patnb,  Judge,  presiding. 
Judgment  for  defendant  on  demurrer  to  plea  of  the  statute  of  limita- 
tions. Appeal  by  plaintiff.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1898.    Affirmed.    Opinion  filed  February  14,  1899. 

John  J.  MoClellan  and  Chables  0.  Spenceb,  attorneys 
for  appellant. 

It  is  not  essential  that  all  of  the  evidence  sustaining  the 
cause  of  action  should  be  in  writing  to  bring  the  case  within 
the  ten  years  statute.  Plumb  v.  Campbell,  129  111.  101; 
Memory  v.  Niepert,  181  IlL  629. 

Henry  Stephen,  attorney  for  appellee,  contended  that 
the  action  did  not  accrue  within  five  years,  and  conse- 
quently is  barred  by  the  statute  of  limitations  providing 
that  ^'Actions  on  unwritten  contracts,  expressed  or  implied, 
and  all  civil  actions,  not  otherwise  provided  for,  shall  be 
commenced  within  the  next  five  years  after  the  cause  of 
action  accrued."    Hurd,  R.  S.  111.  83,  Sec.  16. 

The  plaintiff  declares  upon  a  ^t^o^i-con tract,  or  in  other 
words,  one  raised  merely  by  operation  of  law,  and  not  upon 
any  written  contract  which  would  be  within  the  statute  pro- 
viding that  '^  Actions  on  bonds,  promissory  notes,  bills  of 
exchange,  written  leases,  written  contracts,  or  other  evidence 
of  indebtedness  in  writing,  shall  be  commenced  within  ten 
years  next  after  the  cause  of  the  action  accrued." 

A  check  is  not  a  bill  of  exchange.  Merchants  Bank  v. 
State  Bank,  10  Wall.  (U.  S.)  604,  647;  Morse  on  Banking 
(2d  Ed.),  259. 

Mb.  Presiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  which  appellant  seeks  to  recover 
money  of  the  National  Bank  of  Sumter,  South  Carolina, 
alleged  to  have  been  misappropriated  by  its  former  cashier, 
and  used  in  buying  and  selling  grain  and  other  merchandise 


First  District — October  Term,  1898.      221 

PhilUps  V.  Pitcher. 

upon  ^change,  in  Chicago,  through  a  firm  of  brokers  and 
commission  merchants,  of  which  appellee  was  a  member. 
The  declaration  alleges  that  the  cashier  appropriated  this 
money  and  converted  it  to  his  own  use  by  means  of  checks 
payable  to  the  order  of  said  firm,  and  that  the  latter 
received  said  checks,  indorsed  them  and  obtained  the  monev 
with  knowledge  of  their  frandulent  and  unlawful  issue,  for 
the  personal  use  and  benefit  of  the  said  cashier. 

To  this  declaration  the  appellee  pleaded  the  five  year 
statute  of  limitations,  with  other  pleas  which  have  been 
withdrawn  or  otherwise  disposed  of.  Plaintiffs  demurrer 
to  the  plea  of  the  statute  was  overruled  in  the  Superior 
Court,  and  electing  to  stand  by  his  demurrer,  final  judg- 
ment was  rendered  against  him,  from  which  judgment  he 
prosecutes  this  appeal.  It  is  contended  that  the  demurrer 
was  erroneously  overruled  because,  it  is  said,  the  cause  of 
action  set  out  in  the  declaration  does  not  fall  within  the  five 
years  statute  of  limitations.  That  statute  is  as  follows : 
^^  Actions  on  unwritten  contracts,  expressed  or  implied,  or 
on  awards  of  arbitration,  or  to  recover  damages  for  an 
injury  done  to  property,  real  or  personal,  or  to  recover  the 
possession  of  personal  property,  or  damages  for  the  deten- 
tion or  conversion  thereof,  and  all  civil  actions  not  otherwise 
provided  for,  shall  be  commenced  within  the  next  five  years 
softer  the  cause  of  action  accrued."  Rev.  Stat.,  Chap.  83, 
Sec.  15. 

The  suit  was  not  commenced  within  five  years,  and  appel- 
lant urges  that  it  was  not  necessary  that  it  should  have  been, 
because,  as  he  contends,  the  suit  is  based  on  the  checks  of 
the  National  Bank  of  Sumter,  and  the  indorsement  of 
appellee's  firm  thereon,  and  falls  within  the  ten  years  stat- 
ute of  limitations,  which  is  as  follows :  ^'  Actions  on  bonds, 
promissory  notes,  bills  of  exchange,  written  leases,  written 
contracts,  or  other  evidences  of  indebtedness  in  writing, 
shall  be  commenced  within  ten  years  next  after  the  cause  of 
action  accrued."    Bev.  Stat.,  Chap.  83,  Sec.  16. 

It  is  said  that  the  checks  are  included  in  the  provision, 
*^  other  evidences  of  indebtedness  in  writing,"  and  are  also 
inland  ^^  bills  of  exchange." 
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Bat  the  checkH  are  not  the  evidences  of  indebtedness 
sued  upon.  The  cause  of  action  would  have  been  the  same 
if,  instead  of  using  checks  as  a  method  of  placing  the  money 
misappropriated  in  the  hands  of  the  brokers,  the  cashier  had 
sent  it  by  express,  or  had  employed  other  methods  of  trans- 
mission. The  checks  are  merely  evidences  of  the  amount 
so  remitted  and  of  the  fact,  as  shown  apparently  by  the 
indorsements,  that  the  brokers  received  the  monev.  Thev 
do  not  of  themselves  create  any  liability.  So  far  as  appears 
from  them  the  money  which  the  checks  enabled  the  brokers 
to  obtain  might  have  been  paid  and  received  for  a  legiti- 
mate consideration,  in  settlement  of  honest  indebtedness. 
They  do  not  contain  any  promise  by  the  payee  and  indorser 
to  pay  or  repay  the  money. 

The  cause  of  action  is  the  implied  promise  which  it  is 
claimed  the  law  raises,  under  facts  such  as  are  alleged  in 
the  declaration,  and  it  is  not  based  on  anv  written  contract 
or  evidence  of  indebtedness  in  writing.  *'  It  is  not  enough 
that  the  evidence  by  which  the  cause  of  action  is  supported 
is  in  writing."  Enight  v.  St.  L.  &  I.  M.  &  S.  Ry.  Co.,  141 
111.110,  115. 

The  action  is  not  based  on  the  checks,  nor  are  they  ^^  relied 
upon  as  the  contract  between  the  parties  by  which  the 
rights  of  the  respective  parties  should  be  governed  or  con* 
trolled."  Penn.  Co.  v.  Chi.,  Mil.  &  St.  P.  Ry.  Co.,  144  111. 
197,  203. 

The  demurrer  to  the  plea  setting  up  the  five  years  stat- 
ute of  limitations  was  properly  overruled. 

It  appears  upon  the  face  of  the  declaration  that  the 
defendant  and  one  Edward  A.  Bigelow  were  partners  at  the 
time  when  the  cause  of  action  arose,  and  jointly  liable. 
They  should,  therefore,  have  been  joined  as  parties  defend- 
ant. 

^'  The  rule  is,  the  plaintiff  must  join  as  parties  defendant 
all  who  are  jointly  liable  upon  the  contract,  and  if  he  does 
not,  he  can  not  recover  against  any."  Sinsheimer  v.  Skin- 
ner Mfg.  Co.,  166  111.  116,  123.  v 

The  judgment  of  the  Superior  Court  must  be  affirmed. 
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1.  Instructions— i4«  to  Negligence — When  Erroneous, — An  instrnc- 
tion  which  charges  the  jury  that  if  they  **  should  find  from  the  evidence 
that  the  defendant  has  been  guilly  of  negligence,  and  that  such  negli- 
gence caused  the  injury/*  their  verdict  should  be  for  the  plaintiff,  in 
case  the  latter  was  in  the  exercise  of  reasonable  and  ordinary  care,  is 
erroneous,  as  the  plaintiff  is  entitled  to  recover  only  in  case  the  defendant 
has  been  guilty  of  the  negligence  charged  in  the  declaration,  and  not 
negligence  in  general,  and  the  instruction  should  have  been  so  re- 
stricted. 

2.  Attobnkys— Improper  Remarks  of  Counsel.  — Allusions  of  counsel 
to  wealth  and  poverty  are  improper  and  a  subsequent  withdrawal  has 
no  specific  efficacy;  while  not  reversible  error  in  this  case,  its  proba- 
ble effect  upon  the  amount  of  the  verdict  is  entitled  to  consideration. 

8.  Dauages — $Sy600  Held  £!xoeMtve.— Where  an  injured  person  is 
able  to  earn  the  same  wages  shoveling  coal  as  he  earned  before  as  a 
scavenger,  |2,500  is  excessive  under  the  facts  in  the  case. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Superior 
Court  of  Cook  County;  the  Hon.  John  Babton  Paynb,  Judge,  presiding. 
Yerdict  and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in 
this  court  at  the  March  term,  1898.  Affirmed  if  remittitur  is  made, 
otherwise  reversed  and  remanded.    Opinion  filed  February  14,  1899. 

Alexajndee  Sullivan,  attorney  for  appellant;  Edward  J. 
McArdlb,  of  counsel. 

The  rules  regarding  instructions  so  far  as  they  bear  on 
this  case  are  well  settled.  They  must  confine  the  plaintiff 
to  the  negligence  charged.  C,  B.  &  Q.  R.  Co.  v.  Levy,  160 
111.  385;  C.  &  A.  R.  R.  Co.  v.  Mock,  Adra'r,  72  111.  141;  L. 
S.  &  M.  S.  R.  R.  Co.  V.  Probeck,  33  111.  App.  145;  C,  B.  & 
Q.  R.  R.  Co.  V.  Wells,  42  111.  App.  26. 

C.  E.  Cbuikshank,  attorney  for  appellee. 

Mb.  Presiding  Jcstioe  Freeman  delivered  the  opinion  of 
the  court. 

This  is  an  action  to  recover  damages  for  personal  injuries. 
The  negligence  charged  is  that  "the  defendant  carelessly 
operated  its  car,  and  struck  with  great  force  against"  the 
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wagon  which  the  plaintiflF  was  driving,  and  that  "  plaintiff 
was  thrown  with  great  force  and  violence  out  of  said  wagon 
upon  the  ground/'' 

The  contention  of  the  plaintiff  is  that  he  was  driving  in 
front  of  the  car  on  the  track  upon  which  the  latter  was 
running. 

The  contention  of  the  defendant  is  that  the  plaintiff  was 
driving  between  the  track  and  the  street  curbing,  and  that 
as  the  car  approached  him  be  suddenly  pulled  in  toward 
the  track,  the  car  being  so  near  that  the  motorman  was 
unable  to  prevent  the  collision. 

The  plaintiff  testifies  that  he  was  driving  upon  the  track; 
that  he  *'  heard  some  one  holler,'^  and  looked  around;  that 
be  saw  the  car  approaching  and  turned  out  of  the  track  as 
quickly  as  he  could;  that  before  the  hind  wheel  of  his  wagon 
could  be  gotten  out  of  the  way,  the  car  struck  with  such 
force  as  to  carry  the  wagon  a  long  distance,  tumble  the 
whole  ^^ontfit,"  including  the  mules,  into  a  ditch,  and  that  the 
plaintiff  was  injured  by  being  squeezed  between  the  side- 
boards of  his  own  wagon. 

He  says  he  was  confined  to  his  bed  two  months,  and  to 
the  house  four  months.  His  arm  i»  stilt  somewhat  stiff,  and 
the  evidence  of  one  of  the  medical  witnesses  is  that  a  "con- 
dition of  atrophy  of  the  muscle  of  the  shoulder  exists,"  and 
that  •'  it  will  be  some  time,  if  he  ever  does  recover  the  use 
of  that  joint,"  although  he  says  he  found  no  injury  to  the 
joint.  The  other  physician  says,  "The  joint  seemed  to  be 
somewhat  thickened."  The  injury  was,  in  the  opinion  of 
the  physician  who  attended  him,  a  "fracture  of  the  coracoid 
process  of  the  scapula." 

The  evidence  is  contradictory  as  to  whether  the  wagon 
was  being  driven  on  the  track  or  outside  of  it  when  the  car 
was  approaching.  But  the  undisputed  evidence  that  it  was 
the  rear  end  of  the  wagon  which  was  struck  and  shoved 
ahead,  would  perhaps  tend  to  substantiate  the  testimony  of 
the  plaintiff  that  he  was  pulling  out  of  the  way  when  struck 
and  was  not  turning  "  in  on  the  track,"  as  the  motorman 
testifies  he  was  when  the  car  was  ten  feet  away;  and  might 
very  well  justify  the  jury  in  so  believing.    If  the  jury 
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believed  that  the  accident  was  occasioaed  by  the  failure  of 
the  motorman  to  check  the  speed  of  his  car  in  time  to  allow 
the  wagon  to  get  out  of  the  way,  we  can  not  say  that  under 
the  evidence  the  plaintiff  would  not  be  entitled  to  recover. 

If  the  jury  wei*e  accurately  instructed  as  to  the  law,  no 
sufficient  reason  appears,  we  think,  in  this  record  to  dis- 
turb  a  judgment  in  favor  of  the  appellee. 

The  instructions,  however,  were  not  strictly  accurate. 
The  jury  were  instructed  for  the  plaintiff  that  if  they  should- 
"  find  from  the  evidence  that  the  defendant  has  been  guilty 
of  negligence,  and  that  such  negligence  caused  the  injury," 
their  verdict  should  be  for  the  plaintiff,  in  case  the  latter 
was  in  the  exercise  of  reasonable  and  ordinary  care. 

The  plaintiff  is  entitled  to  recover  only  in  case  the  defend- 
ant has  been  guilty  of  the  negligence  charged  in  the  declara- 
tion, not  negligence  in  general,  and  the  instruction  should 
have  been  so  restricted.  N.  C.  St.  Ey.  Co.  v.  Cotton,  140 
III.  486,  493;  C.  B.  &  Q.  R.  R.  Co.  v.  Levy,  160  111.  385. 

But  there  was  no  negligence  chained  in  the  declaration 
except  that  defendant  carelessly  operated  its  car  as  above 
stated,  and  no  evidence  offered  as  to  any  other  negligence. 
There  is  no  reason  to  conclude  that  the  jury  could  have 
found  defendant  guilty  of  negligence  other  than  that  charged 
in  the  declaration,  when  none  was  in  any  way  brought  to 
their  notice  at  the  trial. 

This  error  is  not  confined  to  the  plaintiff's  instruction.  It 
is  found  in  at  least  two  of  those  given  at  the  request  of  the 
defendant. 

In  the  tenth  of  these  instructions  the  language  is  ^^  that 
the  defendant  or  its  servants  were  guilty  of  negligence, 
without  which  the  injury  in  question  would  not  have  hap- 
pened; "  and  in  the  twelfth  the  language  is,  '^  even  if  the 
jury  believe  from  the  evidence  that  the  defendant  was 
guilty  of  negligence,  still  if,"  etc. 

It  is  evident,  therefore,  that  the  court  and  counsel  on 
both  sides  had  in  mind  only  the  negligence  charged  in  the 
declaration.  We  find  in  the  record  no  suggestion  of  any 
other. 

Vol.  LXXX  1A 
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The  fifteenth  instruction  given  at  the  request  of  the 
defendant,  stated  the  law  accurately  in  this  respect.  It  told 
the  jury  that  they  could  not  consider  the  question  of  dam- 
ages until  they  had  first  determined  '^  whether  the  defendant 
was  guilty  of  the  negligence  charged  in  the  declaration.^' 

Upon  the  whole  case  we  are  of  the  opinion  that  the  jury 
were  not  misled  by  the  inaccuracy  complained  of. 

Objection  is  made  to  remarks  of  appellee's  attorney  in  his 
address  to  the  jury.  The  language  used  is  certainly 
improper.  It  could  be  of  no  interest  to  any  one  but  the 
attorney  himself  if  he  ever  "swore,"  as  he  says  he  did,  that 
he  would  "  never  refuse  a  case  for  a  poor  man."  His  client 
was  entitled  to  recover,  if  at  all,  only  upon  the  law  and 
evidence,  not  because  of  poverty  or  wealth ;  and  such  allu- 
sions are  apparently  intended  to  influence  the  jury  by  im- 
proper considerations.  Objection  was  made  to  the  language 
referred  to,  and  sustained  by  the  trial  court,  whereupon 
plaintiff's  counsel  said  he  withdrew  it.  But  the  mischief  is 
done  when  such  statements  are  made,  and  the  mere  state- 
ment, "  I  withdraw  it,"  has  no  special  efficacy.  It  is  not, 
perhaps,  reversible  error  in  this  case,  although  its  probable 
effect  upon  the  amount  of  the  verdict  is  entitled  to  consid- 
eration. 

Objections  were  made  by  appellant's  counsel  to  other 
remarks  of  the  attorney  for  appellee,  but  the  objection  was 
not  pressed  upon  the  attention  of  the  judge  and  no  ruling 
was  obtained  thereon.  Such  objections  are  ineffectual.  N. 
C.  St.  R.  R.  Co.  V.  Shreve,  171  111.  438,  441. 

The  contention  that  the  verdict  is  somewhat  excessive  is, 
we  think,  well  taken.  Appellee  was  employed  as  a  scaven- 
ger, earning  $1.60  a  day  when  injured.  He  is  now  earning 
the  same  wages  shoveling  coal.  His  earning  capacity  is 
not,  so  far  as  appears  from  this  evidence,  diminished. 
Unless  a  remittitur  of  $500  is  entered  within  ten  days  from 
the  filing  of  this  opinion,  the  judgment  of  the  Superior 
Court  will  be  reversed  and  the  cause  remanded.  If  the 
remittitur  is  made  the  judgment  will  be  affirmed  for  the 
balance,  at  appellee's  costs. 
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flenrf  H.  Brinton  t«  Jean  E.  Lafond. 

1.  Short  Causb  Calendar— JomeJ^cien^  Notice,— 'Sot\ce>  that  a  suit 
has  been  placed  upon  the  short  cause  calendar,  served  upon  the  attorney 
who  had  appeared  for  a  party  in  an  inferior  court,  does  not  make  the 
notice  sufficient  under  the  statute,  where  it  is  affirmatively  shown 
that  such  party  had  no  attorney  in  the  case  after  it  was  appealed  to  the 
court  above,  and  none  had  appeared  for  him. 

RepleTin.— Trial  in  the  County  Court  of  Cook  County  on  appeal  from 
a  justice  of  the  peace;  the  Hon.  Waijes  W.  Wood,  Judge,  presiding. 
Verdict  and  judgement  for  plaintiff.  Appeal  by  defendant.  Heard  in 
the  Branch  Appellate  Court  at  the  Marph  term,  1806.  Reversed  and 
remanded.    Opinion  filed  Februaiy  14, 1890. 

EuFcs  King,  attorney  for  appellant. 
Jean  £.  Lafond,  appellee,  pro  se, 

^_  * 

Mr.  Presidino  Justiob  Freeman  delivered  the  opinion 
of  the  court. 

Appellee  in  this  case  recovered  judgment  before  a  justice 
of  the  peace  against  appellant,  and  the  latter  perfected  an 
appeal  to  the  County  Court.  There  the  case  was  placed 
upon  the  short  cause  calendar,  and  appellant  not  appearing, 
judgment  was  obtained  a^inst  him  in  that  court  for  a  sum 
considerably  larger  than  the  judgment  entered  before  the 
justice.  A  motion  to  set  aside  the  judgment  was  denied, 
and  the  defendant  appeals. 

It  is  contended  that  this  exparfs  judgment  was  improp- 
erly obtained,  because  no  notice  was  given,  as  required  by 
statute,  that  the  cause  would  be  placed  on  the  short  cause 
calendar. 

The  statute  provides :  "  Upon  the  plaintiff,  his  agent  or 
attorney,  in  any  suit  at  law  pending  in  any  court  of  record, 
filincr  an  affidavit  that  he  verily  believes  the  trial  of  said 
suit  will  not  occupy  more  than  one  hour^s  time,  and  upon 
ten  days'  previous  notice  to  the  defendant,  his  agent  or  attor- 
ney, said  suit  shall  be  placed  by  the  clerk  upon  said  short 
cause  calendar." 
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The  bill  of  exceptions  shows  that  an  affidavit  as  required 
by  statute,  and  a  notice  to  the  attorney  who  had  represented 
appellant  before  the  justice,  with  an  affidavit  of  its  service 
by  copy,  was  duly  filed  with  the  clerk  of  the  County  Court. 
That  affidavit  of  service  states  that  the  affiant  ^^  served  the 
above  notice  by  leaving  a  copy  of  the  same,"  and  was  duly 
sworn  to.  It  appears,  however,  that  the  copy  so  left, 
while  a  complete  copy  in  all  other  respects  of  the  notice 
itself  and  of  the  affidavit  that  affiant  believed  the  trial  of 
said  suit  would  not  occupy  more  than  one  hour's  time,  failed 
to  show  a  copy  of  the  signature  of  the  officer  before  whom 
it  was  verified. 

The  statute  provides  that  a  suit  may  be  placed  upon  the 
short  cause  calendar  "  upon  ten  days  previous  notice."  The 
notice  in  this  case  mi^ht,  perhaps,  have  been  sufficient  if  it 
had  been  served  upon  '^  the  defendant,  his  agent  or  attor- 
ney." But  it  was  not  so  served.  The  fact  that  it  was 
sarved  on  the  attorney  who  had  appeared  for  Appellant 
before  the  justice,  does  not  make  the  service  sufficient  tinder 
the  statute.  It  is  affirmatively  shown  that  appellant  had 
no  attorney  in  the  case  after  it  was  appealed  to  the  County 
Court,  and  none  had  appeared  for  him.  In  Covill  v.  Phy, 
24  111.  37,  it  was  held  that  attorneys  who  tried  the  cause 
below,  were  not  authorized  to  appear  in  the  Supreme  Court 
without  a  new  retainer  for  that  purpose. 

The  statute  requires  notice  '^  to  the  defendant,  his  agent 
or  attorney."  The  affidavit  shows  service  upon  an  attorney 
not  employed  in  the  case,  and  upon  no  one  else.  The  case 
was  not  properly  upon  the  short  cause  calendar  for  trial, 
and  it  appearing  from  the  affidavit  filed  that  appellant  had 
a  good  and  meritorious  defense,  the  motion  to  set  aside  the 
judgment  was  improperly  denied. 

The  judgment  of  the  County  Court  is  reversed  and  the 
cause  remanded. 
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Adolph  Arnold,  Theodore  Arnold,  Herman  Arnold  and 
Benjamin  F.  Baker  r.  Albert  Silchmann. 

1.  Verdict— Ifajr  Be  Changed  by  Jury  Before  12eoorded.-- Before  a 
▼erdict  is  recorded  the  jury  may  modify  and  change  it,  as  it  is  the  ver- 
dict which  is  recorded  that  is  to  stand. 

2.  Same— iVo^  Valid  Until  Pronouneed  and  Recorded,— The  verdict 
is  not  regarded  as  valid  and  final  until  it  is  pronounced  and  recorded 
in  open  court. 

8.  Same — Error  to  Set  Aside,  upon  Inspection  of  an  Unrecorded  Ver* 
diet. — It  is  error  to  set  aside  and  vacate  a  recorded  verdict  and  judg- 
ment thereon  after  the  term  has  closed,  simply  upon  an  inspection  of  a 
paper  on  file  purporting  to  be  a  verdict  of  a  jury. 

Assmnpsit,  to  recover  deposits.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1898.  Reversed  and  remanded,  with 
dh^ctions.    Opinion  filed  February  14,  1809. 

EscHENBERa  &  WHrrFiELD  and  Samson  &  Wiloox,  attor- 
neys for  appellants. 

Waltheb  &  Lakaohen,  attorneys  for  appellee. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  in  the  Circuit  Court  against  six 
defendants.  The  records  of  that  court,  under  date  of  March 
22,  1897,  show  that  a  verdict  of  a  jury  was  rendered  in  said 
cause  against  two  of  said  defendants,  and  under  date  of 
April  10,  1897,  shows  that  a  motion  for  a  new  trial  in  said 
cause  was  overruled  and  final  judgment  entered  upon  said 
verdict  against  said  two  defendants. 

The  transcript  filed  in  this  court  states  that  there  is  on 
file  in  the  office  of  the  clerk  of  said  court  a  paper  purport- 
ing to  be  a  verdict  of  a  jury  in  said  cause.  This  purported 
verdict  is  peculiar  in  form  and  phraseology,  but  perhaps  it 
may  be  so  construed  as  to  make  it  a  verdict  against  the  six 
defendants. 
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By  an  order,  entered  of  record  November  3,  1897,  said 
Circuit  Court  set  aside  and  vacated  said  order  of  March  22, 
1897,  being  the  recorded  verdict  of  the  jury  in  said  cause. 
By  the  same  order  said  Circuit  Court  set  aside  and  vacated 
said  final  judgment  entered  April  10,  1897.  The  record 
recites  that  said  order  and  judgment  were  vacated  and  set 
aside  upon  an  inspection  by  said  Circuit  Court  of  said  pai)er 
purporting  to  be  a  verdict,  and  upon  that  only. 

The  same  day  (November  3,  1897)  the  Circuit  Court 
entered  another  final  judgment  in  said  cause,  this  time 
against  all  the  defendants,  for  the  sum  named  in  said  paper 
verdict,  viz.,  $532.39,  together  with  interest  thereon  from 
March  22,  1897,  amounting  to  $15.50,  making  in  all  the 
sum  of  $547.89.  '  . 

The  four  appellants,  being  the  four  defendants  below  who 
were  not  included  in  said  first  recorded  verdict  or  in  said 
original  judgment,  bring  this  case  to  this  court  by  ap{)eal. 

No  point  is  made  in  brief  and  argument  as  to  the  fact  of 
adding  interest  to  the  amount  named  in  the  paper  verdict 
and  including  the  same  in  the  final  judgment. 

Several  terms  of  said  court  had  intervened  between  the 
day  of  the  entry  of  the  first  judgment  and  the  day  when 
that  judgment  was  set  aside  and  the  second  judgment 
entered. 

The  case  of  Lambert  v.  Borden,  10  111.  App.  (549,  if  fol- 
lowed, is  conclusive  upon  the  point  that  the  recorded  verdict 
must  control.  As  is  well  said  in  Goodwin  v.  Appleton,  22 
Maine,  453, 458,  "  Before  a  verdict  is  recorded  the  jury  may 
varv  from  their  first  offer  of  their  verdict,  and  the  verdict 
which  is  recorded  shall  stand.  The  verdict  is  not  regarded 
as  valid  and  final  until  it  is  pronounced  and  recorde<l  in 
open  court."  See  also  opinion  in  Kirk  v.  Senzig,  79  111. 
App.  251. 

It  was  error  to  set  aside  and  vacate  the  recorded  verdict, 
and  the  judgment  entered  thereon  several  terms  of  the 
court  afterward,  simply  upon  an  inspection  of  a  paper  on 
file  purporting  to  be  a  verdict  of  a  jury.  It  is  not  pre- 
tended that  the  order  of  November  3, 1897,  is  an  amende 
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ment  of  former  record.  It  sets  aside  the  prior  judgment 
and  recorded  verdict,  and  enters  another  and  different  ver- 
dict and  jadgment. 

The  jadgment  entered  by  the  Circuit  Court  November  3, 
1897,  is  reversed,  and  said  cause  is  remanded  with  directions 
to  set  aside  the  entire  order  entered  in  said  cause  November 
3, 1897.  There  being  no  appeal  from  the  judgment  entered 
April  10,  1897,  and  no  error  assigned  thereon,  it  is  not 
before  this  court  for  consideration.  KeVei'sed  and  remanded 
with  directions. 
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pleader,  v.  Warren  Springer. 
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1.  Bill  OF  ExcEPnoss-^Sufflcient  Stipvlalion  to  Incorporate  into 
the  EeeordL— The  foHowing  stipulation  is  held  sufficient:  '*  It  is  hereby 
stipulated  and  agreed  that  the  original  bill  of  exceptions  in  the  above 
entitled  cause  may  go  into  the  record  to  the  Appellate  Court,  in  lieu  of 
a  copy  of  the  same." 

Attachment.— Interpleader.  Trial  in  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edmund  W.  Bubke,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff;  error  by  defendant.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1898.  Affirmed.  Opinion  filed 
February  28,  1899. 

The  judgment  here  reviewed  was  rendered  upon  trial  of 
issnes  upon  an  interpleader  by  F.  A.  Bigford  in  an  attach- 
ment suit  brought  by  Warren  Springer  against  the  Ameri- 
can Vault  Safe  &  Lock  Company.  The  American  Vault 
Safe  &  Lock  Company  was  defaulted  for  want  of  plea  in  the 
attachment  suit,  and  judgment  was  rendered  against  it  in 
favor  of  Springer  for  $1,268.33.  That  judgment  was 
reviewed  upon  writ  of  error  in  this  court  and  the  judgment 
was  affirmed.  Am.  V.  S.  &  L.  Co.  v.  Springer,  73  111.  App. 
232. 

On  March  23,  1896,  an  interpleader  was  filed  by  Bigford. 
Issue  was  joined  thereon,  and  upon  trial  by  the  court  with 
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a  jury,  a  verdict  and  judgment  thereon  resulted  in  favor  of 
defendant  in  error.  To  review  that  judgment  this  writ  of 
error  is  prosecuted. 

FivNET  &  Obs,  attorneys  for  plaintiff  in  error  F.  A.  Big- 
ford. 

W.  N.  Gemioll,  attorney  for  defendant  in  error. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

The  judgment  of  this  court  in  Am.  V.  S.  &  L.  Co.  v. 
Springer,  reported  in  73  111.  App.  232,  disposes  of  all  ques- 
tions here  sought  to  be  raised  in  relation  to  the  procedure 
of  the  trial  court  leading  up  to  the  judgment  in  the  original 
suit. 

The  only  matters  now  open  to  consideration  are  such  as 
pertain  to  the  proceeding  upon  the  interpleader. 

In  July,  1893,  the  American  Vault  Safe  &  Lock  Company 
was  largely  indebted  to  Springer  for  rent.  Springer  was 
pressing  the  company  for  payment,  and  had  declined  to 
allow  it  further  time.  On  July  29, 1898,  the  company  made 
a  bill  of  sale,  by  which  it  conveyed  to  F.  A.  Bigford  all  its 
stock  of  safes  and  other  property  contained  in  its  store. 
Afterward  Springer  sued  out  an  attachment,  which  was 
levied  upon  twenty-two  safes  and  two  desks,  covered  by  the 
bill  of  sale.  The  attachment  suit  was  determined  in  this 
court  as  above  indicated.  The  interpleader  sought  to  reach 
these  safes  and  desks,  claiming  them  under  the  bill  of  sale 
of  Julv  29, 1893. 

The  question  of  fact  presented  is  as  to  the  validity  of  the 
bill  of  sale. 

Without  attempting  to  review  all  the  evidence  bearing 
upon  this  issue,  it  is  sufficient  to  refer  to  a  portion  of  it  and 
to  say  that  it  all  taken  together  establishes  conclusively,  as 
we  view  it,  that  the  bill  of  sale  was  fraudulent.  F.  A.  Big- 
ford,  to  whom  it  was  given,  is  a  son  of  M.  A.  Bigford,  who 
was  in  the  employ  of  the  American  Vault  Safe  &  Lock 
Company.    F.  A.  Bigford  had  no  financial  resources  what- 
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ever.  He  was  employed  in  another  house,  in  a  different 
line  of  business,  and  was  reoeiring  a  salary  of  five  dollars  per 
week.  He  never  took  any  actual  possession  of  the  property. 
There  was  an  attempt  at  formal  and  fictitious  delivery  of 
possession,  by  having  the  young  man  go  to. the  store  of  the 
American  Vault  Safe  &  Lock  Company,  accept  the  bill  of 
sale,  for  which  he  paid  nothing,  save  by  executing  his  note, 
and  by  pretending  to  place  his  father  in  charge.  The  busi- 
ness of  the  company  was  afterward  conducted  by  the  same 
agents  as  before,  and  the  young  man  who  had  pretended  to 
purchase  had  nothing  in  reality  to  do  with  its  management. 

F.  A.  Bigford  said  in  his  testimony :  "  I  suppose  it  was 
a  legal  proceeding,  turning  the  goods  over  to  me;  nobody 
told  me  it  was.  Mr.  Underwood  (an  employe  of  the 
American  Yault  Safe  &  Lock  Company)  did  not  tell  me  to 
do  that;  he  said,  '  we  will  go  through  the  stock,  and  I  will 
turn  it  over  to  you.'  I  did  not  have  any  money  nor  any 
bank  account.  I  hadn't  any  propert3\"  Ray,  an  employe 
of  the  Americp.n  Vault  Safe  &  Lock  Company,  testified: 
**  Underwood  turned  over  the  bill  of  sale  and  walked  around 
through  the  stock  and  turned  to  him  (Bigford)  and  said, '  I 
wish  to  turn  over  this  stock  to  you.' " 

The  note  given  by  Bigford  was  credited  by  moneys 
received  in  course  of  business  by  the  company,  and  after  a 
time  was  surrendered  and  a  new  note  given  for  the  balance 
'  shown  by  the  first  note.  Bigford  testified  as  to  the  notes, 
"  I  gave  a  note  signed  by  myself.  No  security.  I  don't 
remember  how  long  it  was  to  run.  I  am  sure  my  father 
paid  something.  I  did  not  see  him  pay  it;  the  difference 
between  $1,US0.66  and  $2,999.63  is  what  has  been  paid  up 
to  March,  1894;  then  1  gave  a  new  note.  I  signed  it.  I 
don't  remember  the  date.  Have  paid  nothing  on  it.  Don't 
remember  how  long  that  note  was  to  run."  It  is  perfectly 
clear,  from  this  and  much  other  evidence  in  the  record,  that 
no  money  was  ever  in  fact  paid  by  Bigford  upon  the  note, 
and  that  all  credits  upon  the  same  were  fictitious,  or  based 
upon  moneys  received  by  the  company  from  its  sales  in 
course  of  business.  The  whole  transaction  was  a  fraud,  and 
the  jury  could  have  found  no  other  verdict. 
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It  is  scarcely  worth  while  to  notice  at  length  alleged 
errors  in  procedure,  for  it  is  so  apparent  that  substantial 
justice  is  done  by  the  verdict  and  that  no  different  verdict 
could  have  been  allowed  to  stand,  that  no  mere  error  in 
procedure  would  lead  us  to  interfere  with  the  result  of  the 
trial. 

The  evidence  objected  to,  if  improper  to  establish  an 
agency,  was  proper  for  purposes  of  consideration. 

We  find  no  substantial  error  in  the  instructions,  which 
could  have  operated  to  the  prejudice  of  plaintiff  in  error. 

Defendant  in  error  has  moved  to  strike  the  bill  of  excep- 
tions from  the  record,  and  we  have  reserved  that  motion  to 
the  final  disposition  of  the  case.  The  motion  must  be 
denied.    It  is  stipulated  by  the  parties  as  follows: 

^^  It  is  hereby  stipulated  and  agreed  that  the  original  bill 
of  exceptions  in  the  above  entitled  cause  may  go  into  the 
record  to  the  Appellate  Court,  in  lieu  of  a  copy  of  the 
same." 

It  is  contended  that  the  stipulation  does  not  provide  that 
the  original  bill  of  exceptions  may  be  made  a  part  of  the 
transcript,  but  only  that  it  may  become  part  of  the  record. 
It  is  perfectly  apparent  that  the  intent  of  the  parties  was  to 
incorporate  the  original  bill  in  the  transcript,  with  the 
making  of  which  they  had  something  to  do,  and  not  to 
make  it  a  part  of  the  record,  with  which  they  had  nothing 
further  to  do.  The  stipulation  is  sufficient.  L.  S.  &  M.  S. 
Ry.  V.  Hessions,  150  111.  546;  Daube  v.  Tennison,  154  III. 
210. 

The  motion  to  strike  the  bill  of  exceptions  from  the  record 
is  denied. 

The  judgment  is  affirmed. 
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Catharine  McGnlre^  Patrick    O'Toole    and    Cornelias 

Hiekey  t.  James  H.  Gilbert^  for  the  use  of 

Kate  McGuire^  Adm'x. 

1.  Exception— IftM^  Be  Shown  by  the  Abstract.— It  is  the  duty  of 
plaintiffs  in  error  to  show  by  their  abtttract  any  error  of  the  trial  oourt 
of  which  they  complain. 

2.  Appellate  Court  Practice— Fai7ure  to  Preserve  Exceptions.— 
This  court  can  not  review  the  action  of  the  trial  court  as  to  any  of  tJie 
evidence  offered  where  parties  fail  to  preserve  an  exception  to  the  ruling 
ot  the  court  in  refusing  their  offers. 

Bebty  upon  replevin  bond.  Trial  in  the  Circuit  Court  of  Cook  County; 
the  Hon.  Elbridge  Hanect,  Judge,  precfiding.'  Yerdict  and  judgment 
for  plaintiff.  EIrror  by  defendant.  Heard  in  this  court  at  the  October 
term,  189B.    Afi^rmed.    Opinion  filed  February  28,  1899. 

Statement  of  Case. 

Defendant  in  error  (plaintiff  below)  on  a  hearing  before 
the  Circuit  Court  and  a  jury  February  23,  1898,  procured  a 
verdict  finding  the  issues  for  defendant  in  error,  debt  $5,000 
and  damages  $2,030,  the  jury  having  been  sworn  to  try  the 
issues  joined,  etc.,  upon  which  verdict,  after  overruling  a 
motion  for  new  trial,  the  court  rendered  judgment  in  the 
usual  form,  from  which  plaintiffs  in  error  (defendants  below) 
prayed  an  appeal.  Plaintiffs  in  error,  before  the  "jury  was 
sworn,  objected  to  going  to  trial,  and  assigned  as  a  reason 
that  the  cause  was  not  at  issue,  but  the  court  overruled 
their  objection.  The  record,  as  it  then  appeared,  showed  a 
demurrer  of  defendant  in  error  to  an  amended  plea  filed 
April  24,  1897,  pending.  The  abstract  does  not  show  what 
the  plea  was.  The  action  was  on  a  bond  made  by  plaintiffs 
in  error,  conditioned  to  prosecute  a  certain  replevin  suit  to 
effect  and  without  delay,  etc.  During  the  trial,  after  the 
evidence  of  defendant  in  error,  plaintiffs  in  error  offered  to 
introduce  evidence  as  to  the  value  of  the  property  in  ques- 
tion, and  to  prove  an  offer  to  return  the  property  to  the 
defendant  in  error,  and  evidence  in  support  of  their  plea 
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filed  April  24, 1897,  which  the  coart  ref ased,  but  plaintiffs  in 
error  took  no  exception. 

February  28,  1898,  during  the  same  term,  plaintiffs  in 
error  being  present,"the  court-amended  the  record  nuncj>ro 
tunc  2iS  of  June  1^«  1897,  to  conform  to  the  facts  as  they  were 
found  to  appear  from  the  minutes  of  Judge  Adams,  who  dis- 
posed of  the  demurrer  to  the  amended  plea  filed  April  24, 
1897,  so  as  to  show  that  the  demurrer  to  that  plea  was  sus- 
tained on  June  12,  1897,  whereupon  plaintiffs  in  error 
entered  their  motion  to  set  aside  said  verdict  and  judgment, 
which  was  denied.  On  March  7,  1898,  during  the  same 
terra,  on  motion  of  defendant  in  error,  the  court,  for  inad- 
vertence or  error  on  the  part  of  the  clerk,  set  aside  the  said 
order  and  judgment  of  February  23,  1898,  and  substituted 
in  lieu  thereof  the  following  order,  to  wit : 

^'This  day  comes  the  plaintiff,  by  his  attorneys,  and  it 
appearing  to  the  court  tnat  the  plaintiff  is  entitled  to  a 
juagment  for  want  of  plea  herein,  wherefore  the  plaintiff 
ouirht  to  have,  and  recover  of  and  from  the  defendants  his 
debt  and  his  damages  sustained  herein  b^  reason  of  the 
premises,  thereupon  reference  is  had  to  a  jury^  to  ascertain 
the  amount  due  and  to  assess  the  plaintiff's  damages  herein. 
It  is  ordered  that  a  jury  come,  wno  being  duly  sworn  well 
and  truly  to  ascert-iin  the  amount  due  and  to  assess  the 
plaintiff's  damages  herein  according  to  the  evidence,  say : 

''  We,  the  jury,  find  the  debt  to  be  $5,000,  and  assess 
the  damages  at  $2,080. 

'^  Whereupon  the  defendants  enter  their  motion  for  a 
new  trial,  wnich  is  overruled  and  denied  by  the  court,  and 
judgment  entered  against  defendants  for  $5,000,  to  be 
satisfied  on  payment  of  $2,080,  interest  and  costs. 

"  Thereupon  the  defendants,  having  entered  their  excep- 
tions, pray  an  appeal  from  the  judgment  of  this  court  to 
the  Appellate  Court  in  and  for  the  First  District  of  Illi- 
nois, which  is  allowed  on  their  filing  their  bond  and  bill  of 
exceptions  within   thirty  days  from  this  date." 

On  March  19,  1898,  plaintiffs  in  error  moved  to  set  aside 
the  order  of  March  7, 1898,  and  in  support  of  such  motion 
read  affidavits  to  the  effect  that  the  attorneys  of  plaintiffs 
in  error  were  not  served  with  notice  of  the  entry  of  the 
order  of  March  7, 1898,  and  that  on  February  23, 1898,  the 
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jury  was  in  fact  sworn  to  try  the  issues  and  assess  the  dam- 
ages, and  that  the  default  of  plaintiffs  in  error  was  not 
then  entered. 

The  rules  of  the  Circuit  Court  required  notice  to  plaint- 
iffs in  error  of  any  motion,  except  when  they  were  in 
default. 

Albsbt  H.  Meads  and  M.  H.  Hoxt,  attorneys  for  plaint- 
iffs in  error. 

MoRAN,  Kraus  &  Mayer,  attorneys  for  defendant  in 
error. 

The  doctrine  that  the  Appellate  Court  has  no  power  to 
review  an  error  complained  of  unless  an  exception  has  been 
properly  entered  at  the  trial  is  supported  by  an  unbroken 
line  of  authorities,  of  which  we  cite  the  following :  Fries 
V.  Fries,  34  111.  App.  143,  where  the  court  say,  on  page 
145: 

"  But  the  bill  of  exceptions  in  th^6  case  shows  no  excep- 
tion taken  to  the  action  of  the  court  below,  and  without 
such  exception  we  have  nd  power  to  review  the  action  of 
the  Circuit  Court." 

Mr.  Pbbsidino  Justice  Wikdes  delivered  the  opinion  of 
the  court. 

Plaintiffs  claim  it  was  error,  first,  for  the  court  to  try 
the  case  when  it  was  not  at  issue;  second,  to  refuse  plaint- 
iffs' offer  of  evidence;  third,  in  amending  the  record 
March  7,  1898,  without  notice  to  them;  and,  fourth,  to 
render  judgment  for  the  amount  of  $2,030  damages  on  the 
evidence. 

As  to  the  first  contention,  it  is  sufficient  to  say  that 
according  to  the  facts,  which  are  not  denied,  the  record  at 
that  time  to  the  contrary,  however,  plaintiffs  in  error  were 
before  the  court  without  any  pleading;  defendant  in  error 
was  entitled  to  a  default  for  want  of  plea,  and  while  the 
proceeding  of  the  court  was  irregular,  we  are  unable  to 
see  in  what  respect  plaintiffs  in  error  were  prejudiced  by  it, 
in  view  of  their  subsequent  action. 
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Second.  The  abstract  does  not  show  what  the  plea  of 
plaintiffs  in  error  was,  under  which  they  offered  to  intro- 
dace  evidence,  and  for  all  we  can  tell,  the  evidence  offered 
to  support  the  plea  was  improper  under  their  plea.  It  is 
the  duty  of  plaintiffs  in  error  to  show  by  their  abstracts 
any  error  of  the  trial  court  of  which  they  complain,  as  has 
been  repeatedly  held  by  this  and  the  Supreme  Court. 

Moreover,  plaintiffs  in  error  failed  to  preserve  an  excep- 
tion to  the  ruling  of  the  court  in  refusing  their  offers. 
This  being  so,  this  court  can  not  review  the  action  of  the 
trial  court  as  to  any  of  the  evidence  offered.  It  was  too 
late  to  make  the  point  on  motion  for  new  trial. 

Third.  While,  under  a  strict  construction,  it  may  be 
said  that  under  the  rules  plaintiffs'  attorneys  were  entitled 
to  notice  of  the  court's  order  of  March  7, 1898,  they  were 
in  fact  in  default  from  the  time  the  demurrer  to  their  plea 
was  sustained.  The  record  fails  to  show  but  that  plaintiffs 
in  error  themselves  received  notice  of  this  motion  and  the 
entry  of  the  order  of  this  date.  If  they  did,  that  was  suf- 
ficient, and  this  court  may  presume  that  such  was  the  fact. 

Plaintiffs  in  error  had  notice  of  the  amendment  of  the 
record  made  February  28,  1898,  which  corrected  the  rec- 
ord to  show  the  fact  that  the  demurrer  to  their  plea  was 
sustained  June  12,  1897,  and  the  amendment  of  the  record 
March  7,  1898,  unnecessary.  The  fact,  that  the  jury  was 
sworn  to  try  the  issues  on  February  23,  1 898,  if  it  was  a 
fact,  could  in  no  way  have  prejudiced  plaintiffs  in  error.  It 
is  elementary  that  the  court  may  amend  its  record  during 
the  term  to  conform  to  the  facts,  which  was  all  that  was 
done  by  the  order  of  March  7,  189s.  Plaintiffs  in  error 
moved  to  set  aside  this  order,  and  had  their  hearing,  and 
they  can  not  now  say  they  were  deprived  of  any  right, 
because  thev  have  had  theiir  day  in  court. 

Fourth.  An  examination  of  the  record  shows  it  was 
sutBcient  to  sustain  the  judgment  for  the  damages  awarded. 

There  being  no  substantial  error  in  the  record,  the  judg- 
ment is  affirmed. 
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High  Conrt  of  the  Independent  Order  of  Foresters  of 

Illinois  T.  Cora  Ford  Heath* 

Appeal  from  the  Superior  Court  of  Cook  County. 

Mr.  Pbesiding  Justice  Frbkman  delivered  the  opinion  of 
the  court. 

This  is  a  suit  upon  a  certificate  or  policy  of  insurance.  It 
is  claimed  that  8te|)s  had  been  taken  to  suspend  the  deceased 
just  before  his  death,  but  no  competent  evidence  appeared 
showing  what  had  been  done  to  that  end.  The  only  ques- 
tion presented  is  as  to  the  admissibility  of  a  printed  book 
or  pamphlet  purporting  to  be  a  copy  of  the  by-laws,  but  not 
proved  as  provided  in  Sections  15  and  18,  Chap.  51,  E.  S. 
Held  properly  ruled  out.  Affirmed.  See  the  opinion  filed 
February  14,  1899. 

Lawbekoe  p.  Boyle,  attorney  for  appellant. 

£•  L,  RiNEHAST,  attorney  for  appellee. 


Gity  of  Chicago  v.  Catharine  Gilmore. 

Appeal  from  the  Superior  Court  of  Cook  County. 

Mb.  Justtob  Hobton  delivered  the  opinion  of  the  court. 

In  this  case  there  is  no  assignment  of  errors  written  upon 
or  attached  to  the  record.  The  judgment  of  the  Superior 
Court  must,  therefore,  be  affirmed. 

See  the  opinion  of  this  court  in  King  v.  Machesney  (case 
No.  7721),  filed  herewith,  and  in  I.  Rosin  v.  William  Wilde, 
80  111.  App.  58,  filed  January  24, 1899,  for  citation  of  author- 
ities.   Aifirmed.    See  the  opinion  filed  February  14,  1899. 

Miles  J.  Devine  and  J.  B.  O^C/Onkell,  attorneys  for  ap- 
pellant. 

Chables  W.  Dwiqat  and  C.  M.  Habdy,  attornevs  for 
appellee. 
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8o'S»|  Charles  W.  King  y.  John  Maehesney. 

Appeal  from  the  Superior  Court  of  Cook  County. 

Mb.  Justice  Hoeton  delivered  the  opinion  of  the  court. 

In  this  case  there  is  no  assignment  of  errors  written  upon 
or  attached  to  the  record.  The  judgment  of  the  Superior 
Court  must,  therefore,  be  affirmed. 

See  opinion  of  this  court  in  I.  Rosin  v.  William  Wilde,  80 
111.  App.  68,  where  authorities  are  cited.  Affirmed.  Opin- 
ion filed  Februarv  14,  1899. 

N.  H.  Hanohette^  attorney  for  appellant. 

Heckman,  Elsdon  &  Shaw,  attorneys  for  appellee. 


Frank  Hansadowskl  et  al.  y.  Joseph  Grossman  et  aL 

Error  to  the  Circuit  Court  of  Cook  County. 

The  only  question  involved  in  this  case  is  a  question  of 
fact,  viz.,  payment.     Opinion  filed  February  9,  1899. 

Sol.  Levisohn  and  J.  Kent  Oreen,  attorneys  for  plaint- 
iffs in  error. 

C.  A.  Williams  and  C.  L.  Mahony,  attorneys  for  defend- 
ants in  error. 


William  H.  Bntterworth  v.  George  C.  Pfelfen 

Error  to  the  Circuit  Court  of  Cook  County. 

The  only  errors  relied  on  in  tbis  case  are  that  the  court 
overruled  a  motion  for  a  new  trial,  supported  by  affidavit, 
the  grounds  of  the  motion  being  newly-discovered  evidence, 
and  that  the  verdict  of  the  jury,  which  was  sealed  and  left 
with  an  officer  of  the  court,  by  agreement,  was  opened  and 
read  in  the  absence  of  the  jury,  and  thereby  plaintiff  was 
deprived  of  opportunity  to  poll  the  jury.  Held:  The  affi- 
davit of  newly-discovered  evidence  was  defective  in  not 
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Stating  what  was  expected  to  be  proved,  and  the  bill  of 
exceptions  showed  that  the  sealed  verdict  was  opened  and 
read  by  consent  of  counsel.  The  judgment  was  affirmed. 
Opinion  filed  February  9,  1899. 

James  A.  Fullbnwider,  attorney  for  plaintiff  in  error. 

Ives  &  Mason,  attorneys  for  defendant  in  error. 


West  and  South  Towns  St.  S.  B.  Co.  r.  Edward  B.  Mc- 
Key^ Beeeiver,  etc. 

Appeal  from  the  Circuit  Court  of  Cook  County. 

This  case  was  affirmed  because  no  exception  to  the  entry 
of  judgment  appeared  in  the  abstract,  upon  authority  of 
Gibler  v.  City  of  Mattoon,  167  111.  18,  and  R.  R.  Co.  v. 
O'Eeefe,  154  111.  510,  and  other  cases  cited  in  opinion. 
Opinion  filed  February  9, 1899. 

• 

Ltman  M.  Paine,  attorney  for  appellant. 

Newman,  Northrcp  &  Levinson,  attorneys  for  appellee. 


Adolph  6.  Wiese  y.  Wirth,  Gntman  &  Co. 

Appeal  from  the  Circuit  Court  of  Cook  County. 

Mb.  Pkesidino  Justice  Fbeeman  delivered  the  opinion  of 
the  court. 

,  The  controversy  is  purely  one  of  fact.  The  case  was 
heard  by  the  court,  a  jury  having  been  waived.  There  being 
evidence  to  sustain  the  finding  of  the  trial  court  upon  the 
questions  of  fact,  it  will  be  presumed  to  have  been  correct. 
Doyle  V.  Overby,  75  111.  App.  634;  Casey  v.  Vandeventer, 
76  IlL  App.  628.  AflBrmed.  Opinion  filed  February  14, 
1899. 

Hekby  C.  Ruston,  attorney  for  appellant 
Steele  &  Roberts,  attorneys  for  appellees. 
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^^     Estate  of  John  C.  Gonld^  Deceased^  v.  Mary  C.  Watson. 

1.  Costs— fittte  upon  Appellant  to  Pay  Costa  of  Transcript  and 
AppecU,  is  Proper. — ^The  order  entered,  which  was  in  effect  a  rule  upon 
appellant  to  pay  the  costs  of  the  transcript  and  appeal  in  this  case,  was 
proper,  and  upon  failure  to  comply  therewith  the  court  could  dismiss 
the  appeal. 

2.  Writ  op  Errob  Ck)RAM  Nobis  Abolished— iSfafwfory  Remedy.— 
The  writ  of  coram  nobis  was  abolished  by  Sec.  67  of  the  Practice  Act,  and 
all  errors  in  fact,  committed  in  the  proceedings  of  any  court  of  record, 
and  which  by  the  common  law  could  have  been  corrected  by  said  writ, 
may  now  be  corrected  by  the  court  in  which  the  error  was  committed, 
upon  motion  in  writing  made  at  any  time  within  five  years  after  the 
rendition  of  final  judgment  in  the  case,  upon  reasonable  notice,  etc. 

8.  Coram  Nobis— Scope  of  the  Writ. — At  common  law,  if  a  judgment 
in  the  King's  Bench  was  erroneous  in  matter  of  fact  only,  and  not  in 
point  of  law,  it  could  be  reversed  in  the  same  court,  by  writ  of  error 
coram  no&ts,  or  quae  coram  nobis  resident;  so  called,  from  its  being 
founded  on  the  record  and  process,  which  are  stated  in  the  writ  to 
remain  in  the  court,  etc.;  as  when  the  defendant,  being  under  age, 
appeared  by  attorney,  or  the  plaintiff  or  defendant  was  a  married  woman 
at  the  time  of  commencing  the  suit,  or  died  before  verdict  or  interlocu- 
tory judgment;  for  error  in  fact  is  not  the  error  of  the  judges,  and  it 
is  not  reversing  their  own  judgment. 

4.  JuvQmEUT— Against  Paity  Dead  or  under  Legal  Incapacity, 
Void  at  Common  Law?.— The  principle  that  a  judgment  could  only  be 
valid  when  given  between  persons  capable  of  being  parties  to  a  suit,  is 
applied  at  common  law,  whether  the  judgment  be  against  one  not  exist- 
ing, or  against  one  under  legal  incapacity. 

5.  Error  in  Fact — What  Could  Not  Be  Assigned  tis. — Nothing  can 
be  assigned  for  error  in  fact  that  appeared  and  was  adjudged  in  the 
former  suit. 

6.  Amendment  of  Record— JBy  the  Court  after  the  Term.— Amend- 
ment by  the  court  of  its  own  record  and  judgment  after  the  term,  is 
limited  to  corrections  in  affirmance  of  the  judgment  of  the  past  term. 

Probate  Proceedings.— Trial  in  the  Circuit  Court  of  Cook  County  on 
appeal  from- the  Probate  Court;  the  Hon.  Abneb  Smith,  Judge,  presiding. 
Verdict  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the 
October  term,  1808.    Affirmed.    Opinion  filed  February  28,  1899. 

This  cause  was  pending  in  the  Circuit  Court  upon  appeal 
from  the  Probate  Court.  It  would  seem  from  the  record 
that  appellant  here,  who  was  also  appellant  in  the  court 
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below,  had  appealed  from  an  order  of  the  Probate  Court, 
but  had  failed  to  perfect  her  appeal  by  filing  a  transcript  of 
the  record  of  the  Probate  Court,  and  had  not  paid  the  costs 
of  the  appeal.  Thereupon  the  appellee  procured  and  filed 
the  transcript,  paid  the  costs,  and  upon  motion  in  the  Cir- 
cuit Court,  obtained  the  following  order  to  be  entered  on 
January  4, 1898 : 

"  It  is  ordered  on  motion  of  Cora  I.  Chadsey,  that  said 
Mary  C.  Watson,  appellant,  shall,  on  or  before  the  10th  day 
of  January,  1898,  pay  said  appeal  costs  of  seventeen  dollars 
and  fifty  cents  ($17.50)  to  said  Cora  I.  Chadsey  or  her 
attorney,  or  to  the  clerk  of  the  court;  and  in  default  of  such 
payment  of  said  appeal  costs,  said  Chadsey  may  have  the 
right  to  move  to  dismiss  said  appeal  and  suit  for  want  of 
payment  of  said  appeal  costs  on  January  12,  1898." 

Afterward,  and  on  January  15,  1898,  the  suit  was  dis- 
missed for  failure  of  appellant  to  comply  with  this  order. 

Ho  further  order  in  the  cause  was  entered  at  that  term 
of  the  Circuit  Court;  but  at  the  next  February  term  a 
motion  was  entered  to  vacate  the  order  and  judgment  of 
January  15,  1898.  Upon  this  motion  affidavits  were  filed 
showing  tender  to  the  clerk  of  the  court  of  the  amount 
required  by  the  rule  to  be  paid,  and  refusal  by  him  to 
accept  same;  also  a  request  by  attorney  for  appellant  to  an 
employe  of  attorney  for  appellees,  that  he  go  with  him  to 
the  court  to  there  accept  payment,  which  such  employe 
declined  to  do.  Upon  this  motion  and  showing,  an  order 
was  entered  by  the  Circuit  Court  on  March  1,  1898,  vacat- 
ing the  order  of  January  15, 1898,  and  reinstating  the  cause 
upon  the  docket  of  the  Circuit  Court. 

On  the  27th  of  April,  1898,  another  order  was  entered 
by  the  Circuit  Court  vacating  the  order  of  March  1, 1898. 

From  this  last  order  appellant  prosecutes  the  appeal  here. 

W.  H.  Utt  and  E.  J.  Dahhs,  attorneys  for  appellant 

CoNsiDBB  H.  WiLLBTT,  attorney  for  appellee. 

After  a  term  has  expired  a  court  has  no  discretion  or 
authority  at  a  subsequent  term  to  set  aside  a  judgment. 
Cook  V.  Wood,  24  111.  295. 


244  Appellate  Courts  op  Illinois. 

Vol.  80.]  Estate  of  John  C.  Gk>uld  v.  Wateon. 

This  court  has  uniformlv  and  in  a  number  of  cases  held 
that  after  the  expiration  of  the  term  of  court  at  which  the 
judgment  has  been  rendered  the  same  court  that  rendered 
the  judgment  has  no  supervisory  power  over  it  at  a  subse- 
quent term,  except  to  amend  it  in  mere  matter  of  form,  on 
notice  to  the  opposite  party.    Lill  v.  Stookey,  72  111.  495. 

After  the  expiration  of  the  term  at  which  the  new  trial 
in  ejectment  has  been  awarded  under  the  statute,  the  order 
tot  a  new  trial  will  become  conclusive  and  the  court  will 
have  no  power  to  set  aside  such  order,  even  though  all  the 
costs  have  not  been  paid.  Cook  County  v.  Calumet,  Chi- 
cago C.  &  D.  Co.,  131  111.  505. 

A  motion  to  set  aside  a  judgment  by  default  comes  too 
late  at  a  term  subsequent  to  that  at  which  the  judgment 
was  obtained.  Messervey  v.  Beckwith,  41  111.  452;  Coursen 
V.  Hixon,  78  111.  339. 

A  material  amendment  of  a  decree  at  a  subsequent  term 
of  court  is  unauthorized  and  erroneous.  Bryant  v.  Vix,  83 
111.  11. 

It  is  a  well  settled  rule  that  after  a  term  has  expired  a 
court  has  no  authority  or  discretion  at  a  subsequent  term 
to  set  aside  a  judgment  or  to  amend  it  except  in  matters  of 
form,  and  for  the  purpose  of  correcting  clerical  errors. 
Ayer  v.  Chicago,  149  111.  262. 

Me.  Justiob  Sears  delivered  the  opinion  of  the  court. 

The  first  order  entered,  which  was  in  effect  a  rule  upon 
appellant  to  pay  the  costs  of  transcript  and  appeal,  was 
proper,  and  upon  failure  to  comply  therewith  the  court 
could  dismiss  the  appeal.    Meserve  v.  Delaney,  112  111.  353. 

There  was  here  no  actual  compliance  with  the  rule,  bat 
there  appears  to  have  been  such  attempt  to  comply  there- 
with as  would,  had  it  been  brought  to  the  attention  of  the 
Circuit  Court,  have  availed  with  the  court  against  the  enter- 
ing of  the  order  dismissing  the  appeal. 

The  question  presented  is  whether,  upon  this  state  of 
fact,  the  Circuit  Court  had  power,  at  the  February  term,  to 
set  aside  and  vacate  its  judgment  of  January  15, 1898,  which 
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was  of  the  December,  1897,  term.  Appellant  contends  that 
there  was  such  error  in  fact  in  the  entering  of  the  judgment 
of  January  15th,  as  warranted  the  court  in  setting  it  aside 
after  the  expiration  of  the  judgment  term. 

The  common  law  writ  of  error  coram  nobis  is  abolished 
in  this  State,  but  in  lieu  thereof  we  have  a  statutory  provis- 
ion which  substitutes  a  motion  as  a  method  of  reaching  the 
errors  which  were  at  common  law  reached  by  the  writ.  The 
statute,  Sec.  67  of  the  Practice  Act,  is  as  follows : 

"  The  writ  of  error  coram  nobis  is  hereby  abolished,  and 
all  errors  in  fact,  committed  in  the  proceedings  of  any  court 
of  record,  and  which  by  the  common  law  could  have  been 
corrected  by  said  writ,  may  be  corrected  by  the  court  in 
which  the  error  was  committed,  upon  motion  in  writing 
made  at  any  time  within  five  years  after  the  rendition  of 
final  judgment  in  the  case,  upon  reasonable  notice,"  etc. 

But  the  error  of  the  Circuit  Court,  if  any  there  were,  was 
not  such  as  could  be  reached  at  common  law  by  the  writ  of 
coram  nobis. 

The  scope  of  the  writ  has  been  defined  by  text  writers 
and  courts,  as  follows : 

"  If  a  judgment  in  the  King's  Bench  be  erroneous  in  mat- 
ter of  fact  only,  and  not  in  point  of  law,  it  may  be  reversed 
in  the  same  court,  by  writ  of  error  coram  nobis^  or  g%i<B 
coram,  nobis  7*esident,  so  called  from  its  being  founded  on  the 
record  and  process,  which  are  stated  in  the  writ  to  remain 
in  the  court,  etc.;  as  when  the  defendant,  being  under  age, 
appeared  by  attorney,  or  the  plaintiff  or  defendant  was  a 
married  woman  at  the  time  of  commencing  the  suit,  or  died 
before  verdict  or  interlocutory  judgment;  for  error  in  fact 
is  not  the  error  of  the  judges,  and  it  is  not  reversing  their 
own  judgment."     2  Tidd's  Practice  (3d  Am.  Ed  ),  1136-7. 

In  Birch  v.  Trist,  8  East,  415,  the  court  said  : 

'^  Before  a  writ  of  error  coram  vobis,  it  not  being  a  writ 
of  right,  is  allowed,  there  must  be  an  affidavit  of  some  error 
in  fact,  by  which,  in  case  the  fact  to  be  assigned  for  error  is 
true,  the'  plaintiff's  right  of  action  will  be  destroyed,"  cit- 
ing Ribout  V.  Wheeler,  Saver,  166. 

"  A  writ  of  error  may  be  brought  in  the  same  court  for 
an  error  in  fact;  thus,  when  an  erroneous  judgment  is  given 
in  matters  of  fact  only,  and  not  in  point  of  Taw,  it  may  be 
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reversed  in  the  same  court  by  writ  of  error,  which  is  some- 
times called  coro/m  vobisy  but  more  correctly,  coram  nobis; 
as  where  the  defendant,  being  under  age,  appeared  by 
attorney;  or  the  plaintiflF  or  defendatit  was  a  married  woman 
at  the  time  of  commencing  the  suit,  or  died  before  verdict 
or  interlocutory  judgment.  But  if  the  error  be  in  the  judg- 
ment itself,  and  not  in  the  process,  a  writ  of  error  does  not 
lie  in  the  same  court,  but  must  be  brought  in  another." 
Jaques  v.  Cesar,  2  Saunders,  100,  note. 

The  Supreme  Court  of  the  United  States,  in  Picketts  v. 
Legerwood,  7  Peters,  147,  defines  the  scope  of  the  writ 
thus: 

'*  The  cases  for  error  coram  vohis  are  enumerated  without 
any  material  variation  in  all  the  books  of  practice,  and  rest 
on  the  authority  of  the  sages  and  fathers  of  the  law.  I 
will  refer  to  the  pages  of  Archibald  for  the  following  enu- 
meration :  '  error  in  the  process,  or  through  default  of  the 
clerk;  error  in  fact,  as  when  the  defendant,  being  under 
age,  sued  by  attorney,  in  any  other  action  but  ejectment; 
that  either  plaintiff  or  defendant  was  a  married  woman  at 
the  commencement  of  the  suit,  or  died  before  verdict  or 
interlocutory  judgment,  or  the  like.'  But  all  the  books 
concur  in  quoting  the  language  of  Rolle's  Abridgment,  p. 
749,  ^  that  if  the  error  be  in  the  judgment  itself,  and  not  m 
the  process,  a  writ  of  error  does  not  lie  in  the  same  courts 
but  must  be  brought  in  another  and  superior  court.'  " 

"  From  the  presumption  that  a  judgment  could  only  be 
valid  when  given  between  persons  capable  of  being  parties 
to  a  suit,  it  was  deduced  as  a  consequence  in  the  Koman 
law  that  a  judgment  against  a  party,  who  at  the  time  of 
giving  it  was  dead,  was  null.  It  is  so  likewise  by  the  com- 
mon law.  The  principle  is  applied,  whether  the  judgment 
be  against  one  not  existing,  or  against  one  under  legal 
incapacity.  The  matter  not  appearing  on  the  record  can 
not  be  assigned  as  error  in  law,  on  motion  in  arrest  of 
judgment,  or  on  a  writ  of  error  from  a  higher  court.  Yet 
It  may  in  the  same  court  be  assigned  as  error  in  fact  upon 
a  writ  of  error  coram  nobis  or  coram  vobisy^^  etc.  7  Robin- 
son's Practice,  p.  157. 

In  Crawford  v.  Williams,  1  Swan.  341,  the  court  said  of 
this  writ : 

"  It  is  true  that  nothing  can  be  assigned  for  error  in  fact 
that  appeared  and  was  adjudged  in  the  former  suit,  or 
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which  contradicts  the  record  of  that  suit."    Citing  Bac. 
Ab.,  title  "  Error." 

"  The  writ  of  error  coram  nobis  is  not  intended  to  author- 
ize any  court  to  review  and  revise  its  opinions;  but  only  to 
enable  it  to  recall  some  adjudication,  made  while  some  fact 
existed,  which,  if  before  the  court,  would  have  prevented 
the  rendition  of  the  judgment,  and  which,  without  any 
fault  or  negligence  of  the  party,  was  not  presented  to  the 
court."     Freeman  on  Judgments,  Sec.  94. 

It  is  apparent  from  these  authorities  that  the  fact  upon 
which  the  error  is  predicated,  in  order  to  avail  under  this 
writ,  must  be  matter  not  part  of  the  issues  tried  by  the 
court,  but  something  aJiunde,  which,  if  presented  to  the 
oourt  at  the  trial,  would  have  absolutely  precluded  the 
judgment  as  rendered,  and  not  a  fact  merely  bearing 
upon  the  issues  adjudged,  however  conclusive  it  might 
have  been  of  such  issues.  It  is  at  least  questionable  if  the 
scope  of  the  writ  at  common  law,  and  hence  of  the  motion, 
which  is  here  a  substitute  for  it,  is  not  limited  by  well 
established  practice  to  such  cases  as  are  enumerated  in  the 
text  and  decisions  above  quoted.  But  it  is  in  any  event 
quite  clear  that  it  has  never  had,  in  the  practice  of  the  com- 
mon law,  a  scope  wide  enough  to  reach  any  error  of  fact, 
which  was  embraced  in  the  conclusion  of  the  court  upon 
the  issues  of  fact  adjudged,  whether  error  in  passing  upon 
facts  submitted  or  an  erroneous  conclusion,  because  certain 
facts,  which  would  have  been  conclusive  of  the  issues,  were 
not  presented.  The  decisions  in  this  State  are  in  accord 
with  the  authorities  cited,  so  far  as  the  question  has  been 
considered,  and  certainly  do  not  extend  the  limits  suggested 
by  these  authorities.  Sloo  v.  State  Bank,  1  Scam.  428; 
Beaubien  v.  Hamilton,  3  Scam.  213;  Lyon  v.  Boilvin,  2  Gil. 
629;  Peak  v.  Shasted,  21  111.  137;  Oook  v.  Wood,  24  111.  295; 
McKindley  v.  Buck,  43  111.  488;  Stoetzell  v.  FuUerton,  44  111. 
108;  Mains  v.  Cosner,  67  111.  536;  Courson  v.  Ilixon,  78 
111.  339;  Fix  v.  Quinn,  75  111.  232;  Claflin  v.  Dunne,  129 
111.  241. 

The  issue  of  fact  presented  to  tho  Circuit  Court,  and 
upon  which  its  judgment  of  January  15th  was  based,  was 
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compliance  or  failure  to  comply  with  the  rule  to  pay  costs. 
The  fact  upon  which  error  is  here  predicated  is  the  fact  of  a 
tender  of  the  costs,  which  bore  directly  upon  the  issues 
adjudicated.  Such  error  could  not  have  been  reached  under 
the  common  law  practice  by  a  writ  of  error  coram  jiobis. 
Hence  it  can  not  be  corrected  after  the  term  upon  motion 
under  our  statute.  The  cases  which  are  cited  in  the  argu- 
ments in  relation  to  the  power  of  the  court  to  amend  its 
own  record  and  judgment  after  the  term,  when  there  is 
something  to  amend  by,  are  not  in  point.  Such  amend- 
ments are  limited  to  corrections  in  affirmance  of  the  judg- 
ment of  the  past  term.  Jansen  v.  Grimshaw,  125  111.  468; 
Fielden  v.  People,  128  111.  595;  Ayers  v.  Chicago,  149  111.  262. 

Here  the  attempt  was,  not  to  amend  in  affirmance  of  the 
judgment,  but  to  vacate  and  set  aside  the  final  judgment  of 
a  prior  term. 

It  is  argued  that  the  court  had  not  jurisdiction  to  enter  the 
order  of  January  15,  1898.  There  can  be  no  question  that 
the  court  had  then  jurisdiction  both  of  the  subject-matter 
and  the  parties.  But  the  court  had  no  power  to  enter  the 
order  of  March  1,  1898,  and  that  order  was,  therefore, 
wholly  inoperative  and  void.  There  was  no  error  in  elim- 
inating this  void  order  from  the  record  by  the  order  of  April 
27,  1898.     Keeler  v.  People,  160  111.  179' 

The  judgment  is  affirmed. 
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81978  609  1.  Equity  Practice— W7^  Court  of  Equity  Will  Set  Aside  a  Jvdg- 
merit, — A  court  of  equity  wilJ,  in  a  proper  case  of  fraud,  or  xnistake,  set 
aside  a  judgment;  and  when  it  does  so  it  will,  as  preliminary  and  inci- 
dental relief,  restrain  by  injunction  all  proceedings  upon  such  judgment. 
2.  Same  —  Setting  Aside  Judgment  in  Equity  —  Remedy  in  Legal 
Forum. — On  setting  aside  a  judgment  obtained  by  fraud,  or  mistake,  no 
equitable  element  existing  in  the  original  controversy,  the  adjudication 
of  the  original  controversy  on  the  merits  is  omitted,  and  the  parties  are 
left  to  pursue  their  remedy  in  the  legal  forum. 
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3.  EJBorMENT — Legal  Titles  in  Courts  of  Equity. — It  is  contrary  to  all 
rules  of  proceediDg  to  try  an  ejectment  suit  in  a  court  of  equity.  In  all 
cases  in  which  the  title  of  real  estate  is  legal  and  not  equitable,  the  rem- 
edy is  ample  and  complete  at  law,  and  no  necessity  can  exist  requiring 
the  chancellor  to  assume  such  jiu'isdiction. 

4.  Minors— Can  Not  Consent  to  Waive  a  Jury, — Where  a  party  to 
an  action  at  law  is  a  minor,  such  party  can  not  consent  to  the  waiver  of 
a  trial  by  jury  or  to  the  entry  of  a  judgment,  nor  can  such  minor  be 
bound  by  any  such  waiver  or  consent  by  a  next  friend. 

5.  New  Trials— /n  Equity, — Ordinarily  on  an  application  to  a  court 
of  equity  to  set  aside  a  judgment  obtained  by  fraud  or  mistake,  it  is  not 
enough  to  prove  the  fraud  or  mistake;  it  must  be  made  to  appear  that 
the  complainant  has  merits  on  his  side  and  that  he  has  evidence  which, 
if  submitted  to  a  jury,  might  produce  a  different  result. 

6.  bAiCE — Object  of  the  Inquiry  Same  as  at  Latv— Merits, — The  object 
of  an  inquiry  in  relation  to  the  merits  in  applications  to  courts  of  equity 
for  new  trials,  is  the  same  as  on  applications  to  courts  of  law,  on  the 
ground  of  newly-discovered  evidence,  not  cumulative,  viz.,  to  deter- 
mine the  probability  of  a  different  result;  but  it  is  not  necessary  for  this 
purpose  that  courts  of  equity  should  decide  finally  and  conclusively  on 
the  merits. 

7.  Instructions — Harmless  Error, — Where  an  instruction  states  that 
unless  the  plaintiff  has  proven  by  a  preponderance  of  the  evidence  tiiat 
she  did  exercise  a  reasonable  degree  of  care  for  her  own  safety,  the  jury 
should  find  for  the  defendant,  but  omits  the  time  at  which  the  care  was 
required  to  be  exercised,  namely,  at  the  tit  no  of  the  alleged  injury..  Ihe 
error  is  not  sufficient  to  warrant  a  reversal  of  the  judgment. 

8.  Sauk— 'Reversible  J^rror.— An  instruction  which  tells  the  jury  that 
if  they  believe  from  the  evidence  that  any  witness  who  has  testified  in 
the  case  has  been  successfully  impeached,  then  they  are  at  liberty  to  dis- 
regard all  the  evidence  of  such  witness  except  in  so  far  as  it  is  corrobo- 
rated by  other  credible  evidence  or  by  facts  and  circumstances  as  shown 
by  the  credible  evidence  in  the  case,  is  well  calculated  to  prejudice  the 
plaintiff,  where  she  is  the  only  witness  for  herself  as  to  the  manner  of 
the  accident,  and  will  warrant  reversaL 

ff 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Sup)erior  Court 
of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Ver- 
dict and  judgment  for  defendant.  Error  by  plaintiff.  Heard  in  this 
court  at  the  October  term,  1808.  Reversed  and  remanded.  Opinion 
filed  February  23,  18»9. 

MosEs,  Rosenthal  &  Kennedy,  for  plaintiff  in  error, 

Alexander  Sullivan,  attorney  for  appellee;  Edward  J, 
McArdle,  of  counsel. 
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Mb.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  was  an  action  by  plaintiff  in  error  against  defend- 
ant in  error,  by  Louis  Lieserowitz,  her  next  friend.  The 
declaration  contains  but  one  count,  which,  after  alleging 
that  the  defendant  owned  and  operated  certain  lines  of 
street  railway  on  State  street,  Bandolph  street  and  other 
streets  in  the  city  of  Chicago,  with  cars  thereon  drawn  by 
horses,  proceeds  as  follows : 

"  Plaintiff  with  all  care  and  diligence  was  upon  one  of 
said  defendant's  cars  on  South  Halsted  street  as  a  passen- 
ger to  be  safely  carried  to  her  place  of  destination.  On 
said  day  plaintiff  was  with  all  care  and  diligence  upon  the 
car  as  a  passenger,  and  was  attempting  to  alight  therefrom 
at  the  intei^section  of  State  street  with  Kandolph  street, 
having  firat  requested  the  servant  of  the  company  to  stop 
the  car  at  said  intersection  to  allow  her  to  alight.  The 
company  by  its  servants  negligently  failed  and  neglected 
to  stop  the  car  a  sufficient  length  of  time  to  allow  plaint- 
iff to  alight,  but  caused  said  car  to  be  suddenly  and  vio- 
lently started,  by  reason  whereof  plaintiff  was  thrown 
with'  great  force  and  violence  from  and  off  said  car,  upon 
the  ground,  and  was  thereby  greatly  bruised  and  injured 
about  her  back,  womb,  and  divers  otner  parts  of  her  body, 
and  was  otherwise  greatly  bruised  and  wounded,  and  be- 
came sick,  sore  and  permanently  injured,  and  remained  so 
for  a  long  space  of  time,  hitherto,  suffering  great  pain, 
being  hindered  and  prevented  from  transacting  her  business 
affairs.    Damages,  $1,000." 

The  defendant  pleaded  the  general  issue  and,  by  agree- 
ment of  the  parties,  the  cause  was  submitted  to  the  court 
for  trial,  without  a  jury;  the  court  found  the  defendant 
guilty  and  assessed  the  plaintiff's  damages  at  the  sum  of 
$50,  and  judgment  was  entered  on  the  finding  and  was  sat- 
isfied in  full  in  open  court.  Subsequently,  Simon  Liesero- 
witz, as  the  next  friend  of  plaintiff,  filed  a  bill  in  chancery 
in  the  Circuit  Court,  against  defendant  and  Louis  Liesero- 
witz, containing  substantially  the  same  averments  in  rela- 
tion to  plaintiff's  cause  of  action  as  are  contained  in  her 
declaration,  and  alleging  facts  which,  if  true,  tended  to 
show  fraud  and  collusion  between  Lieserowitz  and  defend- 
ant in  procuring  the  judgment  above  mentioned.  The 
prayer  of  the  bill  was  as  follows : 
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"That  a  decree  may  be  entered  herein  setting  aside  sai<l 
judgment  and  declaring  the  same  to  be  null  and  void  and 
of  no  effect;  that  your  orator  may  be  permitted  to  institute 
an  action  for  damages,  as  the  next  friend  of  said  Fannie 
Lieserowitz,  against  the  said  West  Cliicago  Street  Bailroad 
Company,  so  that  her  damages  may  be  assessed,  after  a  fair 
and  impartial  hearing  thereof,  in  one  of  the  courts  of 
record  of  said  Cook  county,  Illinois;  that  your  orator  may 
have  such  other  and  further  relief  in  the  premises  as  equity 
may  require,  and  to  your  honors  shall  seem  meet." 

The  defendant  answered  the  bill,  denying  all  fraud  and 
coUnsion  in  obtaining  the  judgment,  and  also  denying  all 
material  allegations,  except  the  ownership  and  operation  of 
the  railroad,  which  it  would  be  incumbent  on  plaintiff  to 
prove  in  order  to  recover  in  the  common  law  suit,  including 
the  allegations  of  ordinary  care  on  her  part  and  negligence 
on  the  part  of  the  defendant  causing  the  alleged  injury. 

A  replication  was  filed  to  defendant's  answer,  the  bill  was 
taken  for  confessed  as  against  Louis  Lieserowitz,  and  the 
cause  was  heard  on  the  pleadings  and  proofs.  The  decree, 
after  the  usual  preliminary  recitals,  contains  the  following : 

^^  The  court  further  finds  that  the  material  allegations  of 
said  bill  of  complaint  are  true,  that  the  equities  are  with 
the  complainant,  and  that  the  complainant  is  entitled  to 
relief  as  therein  prayed."  The  decree  sets  aside  the  judg- 
ment and  provides  that  after  twenty  days  from  the  entry  of 
the  decree,  a  writ  of  injunction  shall  issue  enjoining  defend- 
ant from  setting  up  the  judgment  as  a  defense  to  the  action 
in  which  the  judgment  was  rendered,  or  to  any  action  which 
might  be  instituted  b}"  plaintiff,  or  in  her  behalf,  against 
defendant,  and  enjoining  Louis  Lieserowitz  from  further 
acting  as  plaintiff's  next  friend  in  respect  to  her  said  claim. 

On  motion  of  plaintiff's  attorneys  and  on  presentation  to 
the  Superior  Court  of  the  decree  of  the  Circuit  Court,  it  was 
ordered  that  the  cause  be  redocketed  in  its  numerical  order, 
and  that  Simon  Lieserowitz  be  substituted  for  Louis  Lieser- 
owitz as  plaintiff's  next  friend,  and  that  all  papers  and  pro- 
ceedings be  amended  by  increasing  the  ad  damnum  from 
$1,000  to  $20,000.  On  a  retrial  of  the  cause  on  the  same 
issues,  the  jury  found  the  defendant  not  guilty,  a  motion  for 
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a  new  trial  was  overruled,  and  judgment  was  entered  on  the 
verdict,  to  reverse  which  is  the  object  of  this  appeal. 

PlaintiflPs  counsel,  on  the  trial,  offered  in  evidence  the 
pleadings  and  decree  in  the  chancery  case,  claiming  that 
the  decree  was  conclusive  as  to  the  exercise  of  ordinary  care 
by  the  plaintiff,  and  that  the  negligence  of  the  defendant, 
as  alleged  in  the  declaration,  caused  the  injury.  The  court 
excluded  the  evidence,  and  this  is  assigned  as  error.  The 
object  of  the  bill  was  not  to  obtain  a  final  adjudication 
between  the  parties  on  the  merits  in  chancery.  Its  sole 
object  was  to  procure  a  decree  setting  aside  the  former 
judgment  and  enjoining  the  defendant  from  setting  it  up 
as  a  defense  in  the  suit  in  the  Superior  Court,  or  in  any  suit 
which  might  be  brought  by  the  plaintiff  for  the  same  cause 
of  action.  In  other  words,  the  object  of  the  bill  was  to 
remove  the  judgment  out  of  the  plaintiff's  way,  so  that  she 
might  proceed  in  all  respects  as  if  it  had  never  been  ren- 
dered. This  was  the  sole  relief  prayed  and  granted,  and  so 
it  was  understood  by  plaintiff's  counsel,  as  is  illustrated  by 
their  motion  that  the  cause  be  redocketed,  and  the  presenta- 
tion of  the  decree  to  the  Superior  Court  in  support  of  that 
motion.  When  such  a  bill  as  that  in  question  is  filed,  it  is 
not  in  accordance  with  modern  practice  to  give  final  relief 
on  the  merits,  there  being  no  equitable  element  in  the  orig- 
inal controversy  between  the  parties,  or  involved  in  the  suit 
at  law  in  which  the  judgment  was  rendered.  Pomeroy,  in 
his  work  on  equity,  says :  "A  court  of  Equity,  in  general, 
no  longer  assumes  control  over  a  legal  judgment  for  the 
purpose  of  a  new  trial  or  any  similar  relief;  it  will  in  a 
proper  case  of  fraud  or  mistake  set  aside  such  judgment; 
and  whenever  it  will  grant  this  final  remedy,  it  will,  as  pre- 
liminary and  incidental  relief,  restrain  by  injunction  all 
proceedings  upon  the  judgment."  It  has  been  the  uniform 
practice  in  this  State,  on  setting  aside  a  judgment  obtained 
by  fraud  or  mistake,  no  equitable  element  existing  in  the 
original  controversy,  to  omit  an  adjudication  of  the  original 
controversy  on  the  merits,  and  leave  the  parties  to  pursue 
their  remedy  in  the  legal  forum.     Lincoln  v.  Cook,  2  Scanu 
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61;  Wilday  v.  McConnel,  63  111.  278;  McGehee  v.  Gold,  68 
lb.  215;  Brown  v.  Luehrs,  79  lb.  675;  How  et  al.  v.  Mortell 
et  al.,  28  lb.  478. 

In  the  last  case  cited,  svpra^  a  judgment  was  recovered  in 
ejectment  in  violation  of  an  agreement  between  the  parties, 
and  neither  the  defendants,  nor  their  attorney,  had  knowl- 
edge  of  the  trial  or  judgment  until  eighteen  months  after 
the  rendition  of  the  judgment.  A  bill  was  filed  to  set  aside 
the  judgment;  the  cause  was  heard  on  bill,  answer  and 
replication,  and  a  decree  was  rendered  not  only  setting 
aside  the  judgment,  but  adjudicating  as  to  the  title  and 
the  legal  rights  of  the  parties.  This  last  was  held  errone- 
ous, the  court  saying : 

"It  is,  however,  urged  that  it  was  error  in  the  court 
below,  on  the  hearing  of  the  bill,  to  proceed  to  settle  the 
title  and  adjust  the  legal  rights  of  the  parties.  There  was 
nothing  alleged  in  the  bill  showing  that  the  defense  to  the 
ejectment  suit  was  in  equity.  It  is  contrary  to  all  the  rules 
of  proceeding  to  trv  an  ejectment  suit  in  a  court  of  equity. 
In  all  cases  in  which  the  title  is  legal  and  not  equitable,  the 
remedy  is  ample  and  complete  at  law,  and  no  necessity  can 
exist  requiring  the  chancellor  to  assume  such  jurisdiction. 
When  the  question  of  fraud  or  mistake  was  found  to  exist, 
and  the  judj^ment  at  law  was  set  aside  and  a  new  trial 
granted,  the  impediment  to  proceeding  at  law  was  removed, 
and  the  lurisdiction  of  the  chancellor  was  at  an  end.  The 
court  below,  therefore,  erred  in  proceeding  to  a  trial  and 
decree  on  the  title." 

There  is  certainly  no  equitable  element  in  plaintiff's 
claim  for  damages,  as  stated  in  her  declaration,  which  would 
confer  jurisdiction  on  a  court  of  equity  to  finally  adjudicate 
on  the  merits  of  the  claim. 

Plaintiff,  being  a  minor,  could  not  herself  waive  a  jury 
and  consent  to  a  judgment.  Railroad  Co.  v.  Elder,  50  III. 
App.  276;  2  Pomeroy's  Eq.  Juris.  815;  Daingerfield  v. 
Smith,  1  S.  E.  Eep.  599. 

Much  less  could  she  be  bound  by  any  waiver  or  consent  of 
her  next  friend.  Therefore,  the  judgment  was  not  binding 
on  her,  and  it  would  seem  that  mere  proof  of  her  minorit^^ 
which  was  furnished  by  the  record  before  the  chancellor, 
would  be  sufficient  to  warrant  a  court  of  equity  in  setting 


254  Appellate  Courts  op  Illinois. 

Vol,  80.]         Lieserowitz  v.  West  Chicago  St.  R.  R.  Co. 

aside  the  judgment.  Ordinarily  it  is  true,  as  stated  by  plaint- 
iff's counsel,  that  on  application  to  a  court  of  equity  to  set 
aside  a  judgment  obtained  by  fraud  or  mistake,  it  is  not 
enough  to  prove  the  fraud  or  mistake;  it  must  appear  that 
the  complainant  has  merits  on  his  side,  but  this  is  for  the 
purpose  of  showing  to  the  court  that  the  complainant  has 
evidence  which  should  be  submitted  to  a  jury,  and  which,  if 
so  submitted,  might  produce  a  different  result.  Freeman 
on  Judgments,  2d  Ed.,  Sec.  498;  Holmes  v.  Stateler,  67  111. 
209,214;  Taggart  v.  Wood,  20  Iowa,  236. 

The  object  of  an  inquiry  in  relation  to  the  merits  is  pre- 
cisely the  same  as  on  an  application  to  a  court  of  law  for  a 
new  trial,  on  the  ground  of  newly-discovered  evidence,  not 
cumulative,  viz.,  to  determine  the  probability  of  a  different 
result,  if  the  new  evidence  should  be  submitted  to  another 
jury.  It  is  clearly  not  necessary  for  this  purpose,  that  a 
court  of  chancery  should  decide  finally  and  conclusively  on 
the  merits. 

In  Kitson  v.  Farwell,  137  111.  327,  the  court  say :  "  The 
authorities  are,  therefore,  that  a  judgment  is  conclusive 
only  of  what  it  necessarily  and  directly  decides."  In  Smith's 
notes,  the  following.  Doe  v.  Oliver  and  the  Duchess  of 
Kingston's  case,  3  Smith's  Leading  Cases,  9th  Am.  Ed.,  p. 
2014,  this  occurs: 

^^  It  is  also  necessary,  as  a  general  rule,  that  the  earlier 

i'ud^ment  which  is  set  up  in  a  plea  of  res  ixdjudicata  should 
tave  been  intended  to  be  a  final  decision  between  the  parties. 
This  rule  is  well  illustrated  by  the  modern  case  of  Lang- 
mead  V.  Maple,  18  C.  A.  N.  S.,  255,  where,  to  a  declaration 
for  an  injury  to  the  plaintiff's  reversion  by  buildiing  upon 
his  wall,  the  defendant  pleaded  that  under  the  Chancery 
Regulation  Act  of  1S67,  the  very  same  question  had  been 
determined  against  the  plaintiff  bj^  the  court  of  chancery 
and  it  was  held  to  be  a  ^ood  replication  that  the  court,  in 
anmissing  the  plaintiff's  oill,  had  reserved  to  him  the  right 
of  proceeding  at  law  in  respect  of  the  matters  complained 
of.'^ 

In  Langmead  v.  Maple,  supra^  it  was  expressly  held  that 
in  order  for  the  decree  to  be  conclusive  of  the  controversy 
between  the  parties,  it  must  appear  that  there  was  a  final 
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adjadication  on  the  merits.  All  that  was  asked  by  the  bill 
in  qaestion,  and  all  that  was  granted,  and  all  that,  on  the 
authority  of  How  et  al.  v.  Mortell  et  al.,  supra^  the  chancery 
court  had  jurisdiction  to  grant,  was  the  removal  of  tlie 
judgment  as  an  impediment  to  proceeding  at  law.  The 
learned  chancellor  stopped  where  his  jurisdiction  ended,  and 
did  not  erroneously  proceed  to  a  final  adjudication  of  the 
legal  controversy  between  the  parties.  The  evidence  was 
properly  excluded. 

Plaintiff's  counsel  object  generally  to  all  the  defendant's 
instructions  and  specifically  to  some  of  theip.  Objection 
is  made  to  instruction  four,  by  which  the  jury  are  instructed, 
in  substance,  that  unless  the  preponderance  of  the  testi- 
mony showed  that  plaintiff  fell  by  reason  of  the  car  being 
suddenly  started,  the  verdict  should  be  not  guilty.  The 
averment  in  the  declaration  is,  that  the  company  ^'  caused 
said  car  to  be  suddenly  and  violently  started,  by  reason 
whereof  plaintiff  was  thrown  with  great  force  and  violence 
from  and  oflf  said  car,"  etc.,  and  counsel,  in  their  argument, 
p.  17,  say:  "The  plaintiff's  claim  was  that  she  fell  by  rea- 
son of  the  sudden  and  violent  starting  of  the  car."  Wo  per- 
ceive no  error  in  the  instruction.  Instruction  five  is  as 
follows : 

"  The  jury  are  .instructed  that  while  a  minor  is  not  reouired 
to  exercise  the  same  degree  of  care  and  prudence  for  nis  or 
her  safety  which  is  required  of  a  person  of  mature  a^e,  yet 
he  or  she  is  required  to  exercise  such  ordinary  care  for  his 
or  her  own  safety  as  is  commonly  exercised  by  one  of  like 
years,  experience  and  intelligence.  Unless  the  plaintiff  in 
this  case  has  proven  by  a  preponderance  of  the  evidence  that 
she  did  exercise  such  degree  of  care  for  her  own  safety,  the 
jury  should  find  for  the  defendant." 

The  only  objection  which  we  can  perceive  to  this  instruc- 
tion is,  that  it  omits  the  time  at  which  the  care  was  required 
to  be  exercised,  namely,  at  the  time  of  the  alleged  injury. 
We  would  not,  however,  deem  this  inaccuracy  sulficient  to 
warrant  a  reversal  of  the  judgment. 

Instruction  nine :  "  The  court  instructs  the  jury  that  if 
they  b«lieve  from  the  evidence  that  any  witness  Vho  has 
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testified  in  the  case  has  been  successfully  impeached,  then 
the  jury  are  at  liberty  to  disregard  all  the  evidence  of  such 
witness  except  in  so  far  as  it  is  corroborated  by  other  credi- 
ble evidence  or  by  facts  and  circumstances  as  shown  by  the 
credible  evidence  in  the  case." 

This  instruction  wa»  held  erroneous  in  Kornazsewska  v. 
W.  C.  St.  R.  R  Co.,  76  111.  App.  366.  The  instruction  was 
well  calculated  to  prejudice  the  plaintiff,  as  she  was  the  only 
witness  for  herself  as  to  the  manner  of  the  accident.  We 
find  no  other  substantial  error  in  the  instructions.  On 
account  of  erroneous  instruction  nine,  the  judgment  will  be 
reversed  and  the  cause  remanded.    Reversed  and  remanded. 
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Wniiam  McGuigan^  Jr.^  t.  Alonzo  Bolfe. 

1.  Words  and  Phrases—**  When  a  Cause  of  Action  has  Arisen.^^ 
The  construction  of  the  words  **When  a  cause  of  action  has  arisen,** 
as  they  occur  in  Chap.  88,.  Sec.  20,  R,  S.  IH.,  should  be  as  meaning,  when 
jurisdiction  exists  in  the  courts  of  a  State  to  adjudicate  between  the 
parties  upon  the  particular  cause  of  action  if  properly  invoked;  or,  in 
other  words,  when  the  plaintiff  has  the  right  to  sue  the  defendant  in  the 
courts  of  the  State,  upon  the  particular  cause  of  action,  without  regard 
to  the  place  where  the  cause  of  action  ha»  its  origin,  is  limited  to  cases 
where  both  parties  reside  out  of  this  State  when  the  action  accrues,  and 
continue  to  reside  out  of  this  State  until  the  action  is  barred  by  the  laws 
of  the  foreign  State  where  the  domicile  existed. 

2.  Same— r^e  Word  '* Accrue  "  DefinecL—To  "  accrue  "  is  to  *•  arise  in 
due  course;"  **  in  law,  to  become  a  present  and  enforceable  demand.'* 

8.  Limitations — Frestimptioiis  as  to  Actions  Arising  in  a  Foreign 
State,  Not  Barred  in  Illinois, — Where  the  plaintiff  becomes  a  resident 
of  this  State  a  few  months  after  the  cause  of  action  accrues  to  him  in 
another  State,  and  a  bar  of  the  foreign  statute  is  not  raised  by  plea,  the 
court  can  not  presume  it  was  barred  in  the  foreign  State,  where  the 
action  is  not  barred  in  Illinois. 

4.  Ck)NTRACTS — Remedies  Lex  Fori, — Remedies  on  contracts  are  to  be 
pursued  according  to  the  law  of  the  place  where  the  action  is  instituted, 
and  not  by  the  law  of  the  place  where  the  contract  is  made. 

5.  »AME— Z/ex  Loct  Con^roc^tM.— Persona]  contracts  have  the  same 
interpretation  and  obligatory  force  in  every  other  country,  which  they 
have  in  the  country  where  they  are  made  or  are  to  be  executed. 

Attachment.— Trial  in  the  County  Court  of  Cook  County,  on  appeal 
from  a  justice  of  the  peace;  the  Hon.  Wales  W.  Wood,  Judge,  pre- 
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siding.  Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  18d8^  Affirmed^ 
Opinion  filed  February  14,  1809. 

Dalk  &  Frakois,  attorneys  for  appellant. 

m  « 

James  H.  Ward  and  Williaii  B.  Bradford,  attorneys 
for  appellee;   Alfrkd  Moore,  of  counsel. 

This  particular  question  is  not  deoicled  by  any  case  of  our 
courts,  which  we  have  found,  and  must  be  decided  upon 
principle  rather  than  authority.  It  depends  upon  the  ques- 
tion whether,  under  section  18,  a  cause  of  action  ''accrued" 
to  appellee,  as  against  appellant,  when  appellee  became  a 
"resident"  of  this  State.  Wooley  v.  Yarnell,  142  111.  442; 
Humphrey  v.  Cole,  14  IlL  App.  62;  Hibernian  Banking 
Ass'n  V.  Cora.  Nat  Bk.,  157  III.  524;  Wheeler  et  aL  v. 
Wheeler  et  aL,  134  111.  522. 

Even  if  appellant  properly  pleaded  or  otherwise  suggested 
the  Illinois  statute  of  limitations  and  the  Arkansas  statute, 
and  properly  proved  the  latter  by  evidence,  the  judgment  is 
correct  as  rendered,  because  appellee  was  a  resident  here 
before  appellant  became  a  resident  of  Arkansas,  and  that 
the  Illinois  statute  did  not  run  while  he  was  in  the  State  of 
Arkansas,  because  appellee  became  a  resident  here  before  he 
located  in  Arkansas. 

The  statute  of  limitations,  of  another  State  must  be 
pleaded,  if  it  is  to  be  relied  upon  as  a  defense  here.  L.,  N. 
A.,  etc.,  Ry.  Co.  v.  Shires,  108  111.  617;  Hyman  v.  Bayne,  83 
IlL  256. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 

Appellant  was  sued  before  a  justice  of  the  peace  upon  an 
open  account  alleged  to  have  been  contracted  prior  to  July 
1,  1882,  in  Detroit,  Michigan,  where  both  plaintiff  and 
defendant  then  resided.  PlaintiflF  moved  to  Chicago  in  the 
fall  of  that  year,  and  has  since  resided  in  Illinois.  In  No- 
vember, 1883,  the  defendant  moved  to  Kansas  City,  and 
about  a  year  later  to  Kentucky.  There  he  remained  until 
vot.  Lxxx  i*r 
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some  time  in  1 889,  when  be  moved  to  Arkansas,  where  he 
has  since  continued  to  reside. 

At  the  trial  in  the  County  Court  on  appeal  from  the  jus- 
tice, appellant  read  in  evidence  the  statutes  of  Arkansas  to 
show  that  actions  upon  open  accounts  are  barred  in  that 
State  in  three  years;  and  the  statutes  of  Kentuck}'  to  show 
that  such  actions  are  barred  in  the  latter  State  within  five 
years  from  the  time  when  such  actions  accrue. 

It  is  contended  that  the  action  is  barred  in  Illinois,  bv  the 
statute,  as  follows : 

''  When  a  cause  of  action  has  arisen  in  a  State  or  Terri- 
tory out  of  this  State,  or  in  a  foreign  country,  and  by  the 
laws  thereof  an  action  thereon  can  not  be  maintained  by 
reason  of  the  lapse  of  time,  an  action  thereon  shall  not  be 
maintained  in  this  State."    Kev.  Stat.,  Chap.  83,  Sec.  20. 

This  provision  has  been  construed  in  Hyman  v.  McVeigh, 
mentioned  in  87  111.  708,  in  a  table  of  unreported  cases,  and 
reported  in  the  Chicago  Legal  News,  Vol.  10,  p.  157.  The 
case  is  referred  to  in  Wooley  y.  Yarnell,  142  111.,  on  page 
449,  and  also  in  Humphrey  v.  Cole,  14  111.  App.  66.  The 
Supreme  Court  in  that  case,  Hyman  v.  McVeigh,  used  the 
following  language: 

"  The  words, '  when  a  cause  of  action  has  arisen,'  as  they 
occur  in  the  statute  pleaded,  should  be  construed  as  meaning 
when  jurisdiction  exists  in  the  courts  of  a  State  to  adjudi- 
cate between  the  parties  upon  the  particular  cause  of  action 
if  properly  invoked;  or,  in  other  words,  when  the  plaintiflf 
has  the  right  to  sue  the  defendant  in  the  courts  of  the  State, 
upon  the  particular  cause  of  action,  without  regard  to  the 
place  where  the  cause  of  action  had  its  origin.  This  was 
the  view  taken  in  Hyman  v.  Bayne,  83  111.  25(5,  although  not 
discussed  at  length  in  the  opinion,  and  we  do  not  conceive 
that  the  question  need  be  discussed  now.- ' 

In  Wooley  v.  Yarnell  (above  cited)  it  is  said  that  in  Hy- 
man V.  Bayne  and  Hyman  v.  McVeigh  : 

"  As  will  be  found  upon  an  examination  of  the  record,  the 
maker  and  payee  both  resided  out  of  this  State,  at  the  matu- 
rity of  the  cause  of  action  sued  on,  and  when  the  cause  of 
action  accrued,  and  so  remained  until  an  action  was  barred 
in  and  by  the  laws  of  the  foreign  State  where  the  domicile 
existed.    What  was  said  in  I^man  v.  McVeigh,  must  be 
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limited  and  confined  to  the  facts  presented  by  the  record 
then  before  the  court,  that  neither  the  maker  nor  the 
payee  of  the  note,  at  the  time  the  cause  of  action  arose, 
resided  in  Illinois." 

It  will  be  seen  that  in  the  above  quotation,  the  words 
"cause  of  action  accrued"  and  "cause  of  action  arose," 
appear  to  be  used  interchangeably.  In  the  Century  Diction- 
ary one  of  the  definitions  of  "accrue"  is,  "Arise  in  due 
course,"  and  another  is,  "  in  law,  to  become  a  present  and 
enforceable  demand."  A  cause  of  action  may  properly,  we 
think,  be  said  to  accrue,  when  the  liability  arises  so  far  as 
to  become  enforceable. 

The  construction  of  section  20,  as  given  in  Hyman  v. 
McVeigh,  must  then  be  limited  and  confined  to  causes 
where  not  only  both  parties  resided  out  of  this  State  when 
the  action  accrued,  but  both  parties  continued  to  reside  out 
of  the  State,  and  "  so  remained  until  an  action  was  barred 
in  and  by  the  laws  of  the  foreign  State  where  the  domicile 
existed." 

In  the  case  at  bar  these  conditions  do  not  apply.  The 
plaintiff  became  a  resident  of  this  State  a  few  months  after 
the  cause  of  action  accrued  to  him  in  Michigan.  We  caa 
not  presume  it  was  then  barred  in  Michigan.  No  such 
defense  is  set  up.  If  there  had  been  pleadings  in  the  case, 
a  bar  of  the  Michigan  statute  could  be  raised  by  plea. 
There  being  no  pleadings,  it  could  have  been  presented  by 
the  introduction  of  the  Michigan  statute  in  evidence  to  sus- 
tain such  defense,  if  it  was  relied  upon.  But  it  is  not  relied 
upon.  It  is  not  claimed  it  was  then  barred  in  Michigan. 
The  reliance  of  the  defense  is  upon  the  statutes  of  Kentucky 
and  Arkansas,  which  were  read  in  evidence. 

The  plaintiff  became  a  resident  of  Illinois.  His  cause  of 
action  was  a  present  and  enforceable  demand  whenever  the 
defendant  could  be  bound  here.  He  was  under  no  obliga- 
tion to  follow  the  defendant  to  Missouri,  Kentucky,  and 
finally  to  Arkansas,  and  bring  an  action  there.  But,  as  is 
said  in  Wooley  v.  Yarnell,  snpra^  on  page  450,  "  he  had  the 
right  to  wait  until  the  defendant  returned  to  the  State,  and 
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then  sue,  and  rely  upon  section  18  of  the  statute,  should  the 
defendant  rely  upon  the  time  of  his  absence  to  create  a  bar 
to  the  action."  The  cause  of  action  having  accrued  against 
the  defendant,  the  action  could  be  commenced  against  him, 
as  it  was,  within  the  time  limited  by  the  statute,  after  his 
coming  into  the  State. 

In  Angell  on  Limitations,  Chap.  YIII,  the  author  says, 
referring  to  Story  on  Conflict  of  Laws :  "  That  remedies 
on  contracts  are  to  be  regarded  and  pursued  according  to 
the  law  of  the  place  where  the  action  is  instituted,  and  not 
by  the  law  of  the  place  where  the  contract  is  made;*'  and 
he  also  says:  ^^that  personal  contracts  are  to  have  the 
same  validity,  interpretation,  and  obligatory  force  in  every 
other  country  which  they  have  in  the  country  where  they 
are  made  or  are  to  be  executed." 

In  Banking  Ass'n  v.  Com.  Nat,  Bank,  157  III.  524,  639,  it 
was  held  that  section  20  did  not  apply, ''  for  the  reason  that 
the  cause  of  action  accrued  in  this  State  before  his  depart- 
ure, and  it  could  not  be  said  to  have  arisen  in  Dakota." 

In  the  case  before  us,  the  cause  of  action  accrued  before 
the  defendant  went  to  Arkansas  or  Kentucky. 

In  Humphrey  v.  Cole,  14  111.  App.  56,  it  was  said  that 
under  the  facts,  that  case  was  governed  by  Hyman  v.  Mc- 
Veigh. But  the  instrument  sued  on  was  payable  at  a  place, 
the  location  of  which  did  not  appear,  nor  did  the  place  of 
residence  of  the  plaintiff  appear  during  the  time  of  the  resi- 
dence of  the  defendant  in  a  foreign  State.  The  views 
therein  expressed  as  to  the  statute  of  limitations  were 
unnecessary  to  the  decision,  it  appearing  that  the  debt  had 
"  been  due  more  than  twenty  years  prior  to  the  bringing^ 
the  suit,"  and  hence  the  common  law  presumption  of  pay- 
ment had  arisen  from  such  lapse  of  time. 

The  bar  of  section  20  of  the  statute  of  limitations  bein^ 
the  only  error  relied  upon,  the  judgment  of  the  County 
(]!ourt  must  be  affirmed. 

Mr.  Justice  Horton. 

I  concur  in  the  result,  but  not  in  certain  portions  of  the 
opinion. 
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In  the  Matter  of  Christian  Bnsse^  an  Insolvent,  Arrested 
at  the  salt  of  Catherine  Kennedy. 

1.  Appeals~7o  Appellate  Courf.— Section  8  of  the  Appellate  Court 
act,  as  amended  by  the  act  of  June  6,  1887,  provides  for  appeals  to  the 
Appelh&to  Court  from  all  final  judgments,  orders  or  decrees  of  County 
Courts,  in  any  case  or  proceeding  at  law  or  in  chancery  other  than  crim- 
inal cases,  not  misdemeanors,  and  cases  involving  a  franchise,  freehold, 
or  the  validity  of  a  statute. 

a.  Saxb— 7b  the  Appellate  Court  from  County  Court  in  Jnsolvent 
Entaies, — An  appeal  from  a  final  order  of  the  County  Court  made  in  the 
aii ministration  of  an  insolvent  estate,  lies  to  the  Appellate  Court  and 
not  to  the  Circuit  Court. 

8.  Samb— To  the  Circuit  Court  in  Cases  Purdy  Statutory, — An  ap- 
peal from  the  judgment  of  a  County  Court  in  a  proceeding  which  is 
purely  statutory,  and  in  no  proper  sense  a  suit  or  proceeding  at  law  or 
in  chancery,  should  be  taken  to  the  Circuit,  and  not  to  the  Appellate 
Court. 

4.  Voluntary  Assionventb— iVd<  a  Purely  Statutory  Proceeding.  —A 
proceeding  in  the  County  Court  under  the  act  relating  to  voluntary  assign- 
ments is  not  a  purely  statutory  proceeding,  but  a  chancery  proceeding 
modified  and  regulated  by  the  statute. 

5.  9TkTUTBS-^Eepeal  by  Implication, — Section  20  of  the  Insolvent 
Debtor's  act  was  repealed  by  implication  by  section  8  of  the  Appellate 
Court  act. 

6.  INSOLVIENT  DEBTOVta—Entitled  to  Trial  by  Jury— Co«f«.— When  a 
debtor  is  imprisoned  for  debt  upon  charge  of  fraud,  or  upon  execution  on 
the  charge  of  refusal  to  surrender  his  estate  for  the  payment  of  any  judg- 
ment, he  shall  be  entitled,  upon  giving  notice  as  provided  in  section  3  of 
the  Insolvent  Debtor's  act,  to  have  the  question  whether  he  is  guilty  of 
such  fraud,  or  has  refused  to  surrender  his  estate,  tried  by  a  jury.  If 
the  jury  find  him  not  guilty  of  such  fraud,  or  refusal,  he  shall  be  dis- 
charged from  the  arrest  or  imprisonment,  and  the  creditor  at  whose 
instance  he  was  arrested  or  imprisoned  shall  be  adjudged  to  pay  the 
costs;  if  he  be  found  guilty,  he  shall  be  remanded  to  the  custody  of  the 
proper  officer,  but  such  finding  shall  not  prevent  his  availing  himself  of 
other  provisions  of  the  act. 

7.  Pleadino — Statutory  Proceedings,  —Where  no  provision  is  made 
as  to  the  pleadings  nor  the  manner  of  framing  the  issue,  the  proceed- 
ing is  one  purely  statutory. 

Action  OB  the  Case,  for  personal  tort.  Trial  in  the  County  Court  of 
Cook  County;  the  Hon.  John  H.  Batten,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at 
the  October  term,  1808.  Reversed  and  remanded.  Opinion  filed  Feb- 
ruary 28,  1899. 
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Statement  of  Case. 

Christian  Busse  was  arrested  under  a  writ  of  ca.sa.  issued 
from  the  Superior  Court  in  favor  of  Catherine  Kennedy, 
and  while  he  was  held  by  the  sherijQT  of  Cook  county  under 
said  writ,  petitioned  the  County  Court  for  release  from  such 
arrest,  pursuant  to  the  laws  of  this  State  relating  to  insolv- 
ent debtors. 

Busse  gave  bond  for  his  appearance,  etc.,  the  hearing  of 
his  application  was  adjourned  to  June  2,  1898,  when  he 
filed  with  the  clerk  of  the  County  Court  a  certain  schedule 
of  all  his  property,  real,  personal  and  mixed,  sworn  to  by 
him  to  be  true  in  substance  and  in  fact,  all  of  which  he 
claimed  as  exempt  because  he  was  the  head  of  a  family  and 
residing  with  the  same.  Afterward,  on  the  same  day,  a  jury 
was  called  to  try  the  issues  (but  what  issues  is  not  stated), 
and  after  hearing  the  evidence,  arguments  of  counsel  and 
instructions  of  the  court,  they  rendered  the  following  ver- 
dict, viz.:  "  We,  the  jury,  find  that  the  petitioner  did  not 
schedule  all  of  his  property."  A  motion  for  new  trial  was 
overruled  and  judgment  rendered  by  the  court,  by  which 
Busse  was  remanded  to  the  custody  of  the  sheriff,  that  he 
be  placed  in  the  jail  of  said  county  and  so  held  until  released 
by  due  process  of  law..  From  this  judgment  Busse  has 
appealed. 

The  evidence  shows  that  Busse  was  at  the  time  of  his 
arrest  the  head  of  a  family  and  resided  with  the  same;  that 
he  then  made  a  schedule  of  all  his  property,  which  he 
handed  to  the  sheriff,  and  that  he  did  not  then  have,  nor 
did  he  at  the  time  of  the  hearing  before  the  County  Court 
have  any  other  property  of  any  kind  not  included  in  the 
schedule  which  he  handed  to  the  sheriff.  The  property 
scheduled  was  exempt  under  the  statute.  Busse  asked  the 
court  to  give  two  instructions,  viz.: 

1.  "  The  court  instructs  the  iury  that  the  issue  in  this 
case  is  whether  at  the  time  the  sheriff  of  Cook  county  made 
a  demand  on  the  petitioner  for  money  or  property  "where- 
with to  pay  or  satisfy  the  amount  of  the  execution  in  whole 
or  in  part  in  case  of  Kennedy  v.  Petitioner,  the  said  peti- 
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tioner  had  in  his  possession  or  control  money  or  property 
(not  exempt  by  law)  to  turn  over  to  the  sheriff  toward  the 
payment  or  satisfaction  of  said  execution,  and  if  you  find 
from  the  evideace  that  he  had  no  money  or  property  at 
that  time  (exceptinff  what  was  exempt  by  law)  in  nis  pos- 
session or  control,  tnen  you  should  find  the  petitioner  not 
guilty." 

2.  "  The  court  instructs  the  jury  that  if  you  find  from 
the  evidence  that  Christian  fiusse,  the  petitioner  in  this 
case,  had  no  other  property  excepting  what  he  has  scheduled 
in  this  case,  at  the  time  that  the  sneriff  of  Cook  county 
made  a  demand  upon  him  for  money  or  property  wherewith 
to  pay  or  satisfy  m  whole  or  part  the  amount  of  the  execu- 
tion, in  the  case  of  Catherine  Kennedy  against  said  peti- 
tioner, then  you  should  find  the  petitioner  not  guilty." 

The  court  refused  the  instructions  as  asked,  but  modified 
the  same  by  striking  out  the. words  at  the  end,  "  the  peti- 
tioner not  guilty,"  and  inserting  the  words,  ^*  for  the  peti- 
tioner." 

Arthur  Schroedeb,  attorney  for  appellant,  Christian 
Busse. 

Jamcs  C.  McShane,  attorney  for  appellee* 

Mr.  Presiding  Justice  Windes  delivered  the  opinion  of 
the  court. 

Counsel  for  Catherine  Kennedy  suggests  that  this  court 
has  no  jurisdiction  of  the  appeal,  because  of  Section  26,  Ch. 
72,  Rev.  Stat.  (Hurd),  of  "  The  Act  concerning  Insolvent 
Debtors,"  which  provides  for  an  appeal  to  the  Circuit  Court 
from  all  final  orders  and  judgments  of  the  County  Court 
under  the  provisions  of  that  act.  This  act  was  in  force  July 
1,  1872,  and  would  control  as  to  the  court  to  which  the 
appeal  lies,  unless  it  is  repealed  by  Section  8  of  the  Appel- 
late Court  act  (Ch.  37,  Kurd's  Eev.  Stat.,  as  amended  by 
the  act  of  June  6, 1887),  which  went  into  effect  July  1, 1887, 
and  provides  for  appeals  to  the  Appellate  Court  of  this  State 
(among  other  cases  not  here  in  question),  from  all  final 
judgments,  orders  or  decrees  of  County  Courts,  "  in  any  suit 
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or  proceeding  at  law  or  in  chancery^  other  than  criminal 
cases,  not  misdemeanors,  and  cases  involving  a  franchise, 
freehold,  or  the  validity  of  a  statute." 

We  have  received  no  aid  from  counsel  on  either  side  of 
this  question,  and  the  result  of  such  investio^ation  as  we 
have  been  able  to  make  leaves  us  still  in  doubt  as  to  the 
jurisdiction  of  this  court. 

In  Huntington  v.  Metzger,  51  111.  App.  222,  this  court 
entertained  jurisdiction  of  an  appeal  from  the  County  Court 
in  a  case  in  all  respects  like  the  one  at  bar.  The  majority 
opinion  does  not  refer  to  the  question  of  jurisdiction,  but 
Mr.  Justice  Gary,  in  a  dissenting  opinion,  says  that  ho 
speaks  for  the  whole  court  in  aiiirming  the  jurisdiction  of 
tWe  Appellate  Court,  i^erring  to  Union  Trust  Co.  v. Trum- 
bull, 1ST  111..  146,  and  Lee  v.  People,  140  111.  536.  An 
appeal  to  the  Supreme  Court  in  this  case  was  entertained 
(15b  111.  272),  and  Mr.  Justice  Magruder,  in  an  elaborate 
opinion,  reversed  this  court,  but  did  not  mention  the  ques- 
tion of  jurisdiction.  A  similar  appeal  (59  111.  App.  46)  was 
entertained  in  Sawyer  v.  Nelson,  160  111.  620,  but  jurisdic- 
tion was  not  considered  so  far  as  appears  from  the  opinion. 

In  the  Trumbull  case,  siipra^  which  was  a  contest  between 
creditors  of  an  insolvent  debtor  in  a  voluntary  assignment 
proceeding  in  the  County  Court,,  it  was  held  that  an  appeal 
from  a  final  order  in  that  court  made  in  the  administration 
of  the  insolvent  estate,  lies  to  the  Appellate  Court,  and  not 
to  the  Circuit  Court.  The  court  construed  the  Appellate 
Court  act,  in  so  far  as  it  related  to  chancery  proceedings, 
as  repealing  by  implication  section  122  of  chapter  37 
(Kurd's  Rev.  Stat.),  relating  to  appeals  from  County  Courts 
generally,  and  held  that  a  proceeding  in  the  County  Court, 
under  the  act  relating  to  voluntary  assignments,  is  not  a 
purely  statutory  proceeding,  but  a  chancery  proceeding 
modified  and  regulated  by  the  statute. 

The  Lee  case,  supra^  was  a  bastardy  proceeding  in  the 
County  Court.  The  jurisdiction  of  the  Appellate  Court  was 
sustained<)  on  the  ground  that  it  was  a  proceeding  at  law, 
and  therefore  within  section  8  of  the  Appellate  Court  act 
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In  Grier  v.  Cable,  159  HI.  29,  it  was  held  that  an  appeal 
from  the  judgment  of  a  County  Court  in  allowing  or  disiil- 
lowing  a  claim  against  the  estate  of  a  deceased  person, 
should  be  taken  to  the  Circuit  Court,  and  not  to  the  Appel- 
late Court,  for  the  reason  that  such  a  proceeding  is  '^  purely 
statutory,  and  in  no  proper  sense  a  suit  or  proceeding  at  law 
or  in  chancery." 

In  these  three  cases  it  was  held  that  the  Appellate  Court 
act  repealed  by  implication  the  County  Court  act  with  ref- 
erence to  appeals  genenUly,  in  so  far  as  it  was  in  conflict 
with  the  latter  act.  We  think  the  same  reasoning  applies 
BA  to  the  provision  for  appeal  in  section  26  of  the  Insolvent 
Debtor's  act. 

In  Martin  v.  Martin,  170  111.  18,  which  was  a  proceeding 
in  the  County  Court  under  the  Administration  Statute, 
Sees.  81  and  82,  in  the  estate  of  a  deceased  person,  to  compel 
the  production  in  that  court  by  an  executrix  of  certain  con- 
cealed assets  of  the  decedent,  the  appeal,  which  was  to  the 
Circuit  Court,  thence  to  the  Appellate  Court,  and  then  to 
the  Supreme  Court,  was  entertained,  though  it  was  held 
that  the  appeal  to  the  Circuit  Court  was  proper,  and  also 
the  proceeding  was  in  the  nature  of  a  bill  for  discovery  and 
for  equitable  relief.  The  Insolvent  Debtor's  act  provides 
for  a  trial  by  jury  as  to  whether  the  debtor  is  guilty  of 
fraud,  or  has  refusjsd  to  surrender  his  estate,  but  no  pro- 
vision is  made  as  to  the  pleadings  nor  the  manner  of 
framing  the  issue,  and  we  should  therefore  be  inclined  to 
hold  that  the  proceeding  is  one  purely  statutory,  as  in  the 
case  of  claims  (Grier  case,  supra),  but  for  the  fact  that  this 
court  has  heretofore  affirmed  its  jurisdiction  in  a  case  in 
which  that  question  was  raised,  and  that  appeals  in  two 
such  cases  have  been  entertained  by  the  Supreme  Court. 
The  latter  court,  as  well  as  this  court,  has  frequently  held 
it  was  its  duty  to  dismiss  an  appeal  or  writ  of  error,  sua 
sponie,  whenever  there  was  a  lack  of  jurisdiction. 

Being  in  doubt  as  to  the  jurisdiction  of  this  court,  we  do 
not  dismiss  the  appeal.  The  only  question  remaining  is  as 
to  the  verdict  and  judgment  of  the  County  Court.  Section 
5  of  the  Insolvent  Debtor's  act  is,  viz.: 
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"  When  any  debtor  is  arrested  or  imprisoned  for  debt 
upon  charge  of  fraud,  or  upon  execution  on  the  charge  of 
refusal  to  surrender  his  estate  for  the  payment  of  any  judg- 
ment, he  shall  be  entitled,  upon  giving  notice  as  provided 
in  section  3  of  this  act,  to  have  the  question  whether  he  is 
guilty  of  such  fraud,  or  has  refused  to  surrender  his  estate, 
tried  by  a  jury  who  may  be  summoned,  tried  and  selected 
for  that  purpose.  If  the  jury  shall  find  the  debtor  '  not 
ffuilty '  of  such  fraud,  or  refusal,  as  the  case  may  be,  the 
debtor  shall  be  discharged  from  the  arrest  or  imprisonment, 
and  the  creditor  at  whose  instance  he  was  arrested  or  im- 
prisoned shall  be  adjudged  to  pay  the  costs  of  the  arrest  or 
imprisonment,  and  of  such  proceeding.  If  the  debtor  shall 
be  found  ^guilty' of  such  fraud  or  refusal,  he  shall  be 
remanded  to  the  custody  of  the  proper  oflBicer,  but  such 
finding  shall  not  prevent  his  availing  himself  of  the  other 
provisions  of  this  act.'^ 

It  seems  apparent,  from  this  record,  especially  from  the 
instructions  of  the  court,  that  it  was  the  intention  of  the 
parties  and  the  court  to  try  the  issue  as  to  whether  Busse 
had  refused  to  surrender  his  estate.  This  issue  and  that  of 
fraud  are  the  only  ones  on  which  the  statute  provides  a  jury 
trial.  The  subsequent  sections  of  the  statute  after  5,  relate 
wholly  to  proceedings  to  betaken  by  the  court,  without  the 
intervention  of  a  jury,  in  the  event  that  the  debtor  is  not 
discharged  upon  a  trial  of  one  or  the  other  of  the  issues 
mentioned  in  section  5.  It  therefore  seems  plain  that  as 
the  issue  as  to  whether  Busse  had  refused  to  surrender  his 
estate  was  submitted  to  a  jury  and  no  further  proceedings 
were  had  thereafter,  except  to  render  judgment  on  the  ver- 
dict, the  contention  of  appellee  that  the  proceeding  was  one 
under  section  6  and  the  subsequent  sections  of  the  act,  is 
not  tenable.  These  latter  sections  have  no  application  what- 
ever to  ^this  proceeding.  There  being  no  evidence  that 
Busse  had  any  other  property  than  that  scheduled  at  the 
time  of  the  demand  by  the  sheriff,  the  verdict  of  the  jury, 
even  if  considered  as  responsive  to  the  issue  tried,  was 
manifestly  against  the  evidence,  and  Busse's  motion  for  new 
trial  should  have  prevailed. 

But  the  verdict  was  not  responsive  to  the  issue  as  to 
whether  Busse  had  refused  to  surrender  his  estate.    It  might 
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and  could  be  absolutely  true  that  Busse  did  not  schedule 
all  of  his  property,  when  he  had  not  refused  to  surrender  his 
estate. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded. 


Mannfaetnrers  Paper  Company  et  al.  y.  Robert 

Lindblom  et  al. 

1.  ATTOKSKTS^Inexcuaable  Negligence^Negligence  of  His  Client — 
AttTtmeys  who  are  served  with  notice  by  opposing  counsel  of  his  inten- 
tion to  make  certain  motions  in  court  at  a  certain  time,  when  their 
client^s  interest  demands  their  presence,  and  who  ignore  such  notice, 
are  inexcusablj  negligent,  and  their  negligence  is  the  negligence  of  their 
client 

2.  Stockholders— i4n2^  One  May  be  Made  Party  to  Creditor'a  BUL — 
In  the  case  of  a  creditor's  bill  against  a  corporation,  the  stock  liability 
of  any  one  or  more  stockholders  may  be  enforced  without  making  the 
other  stockholders,  parties. 

8.  Recrivers—  When  Not  a  Necessary  Party  to  a  Creditor's  BiU,  —The 
mere  appointment  of  a  receiver  in  a  prior  creditor's  biU  without  a  con- 
veyance to  him  of  the  company's  assets,  does  not  vest  him  with  any  such 
interest  as  will  make  him  a  necessary  party  to  a  subsequent  creditor's 
bill  filed  by  anothar  creditor. 

Creditor's  Bill.— Trial  in  the  Circuit  Ckmrt  of  Cook  County;  the 
Hon.  Edwabd  F.  Dunne,  Judge,  presiding.  Finding  and  decree  for 
complainants;  appeal  by  defendants.  Heard  in  this  court  at  the  October 
term,  1808.    Reversed  with  directions.    Opinion  filed  February  23, 1899. 

Statement  of  Case. 

Appellees  Lindblom  and  Klein,  August  7,  1896,  filed  a 
bill  against  appellants,  appellees  Wulff,  Felton  and  Bary, 
James  Pease,  the  sherifF  of  Cook  county,  Chicago  Daily 
Press  Co.  and  Max  Polacbek,  asking  that  a  decree  theretor 
fore,  on  April  17,  1896,  recovered  by  appellants  against 
appellees  and  others,  pro  eon/esso,  and  upon  evidence  heard 
in  open  court,  for  different  amounts,  varying  from  $500  to 
$12,250,  be  set  aside  and  decreed  to  be  fraudulent  and  void 
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as  to  said  Lindblom  and  Klein,  and  that  the  sheriff  be 
enjoined  from  levying  executions  on  their  property,  etc. 
Appellants  and  also  Wulff,  Bary,  Felton,  Pease  and  the 
Press  Co.  answered,  and  Wulff,  Bary  and  Felton  filed  cross- 
bills, asking  similar  relief  as  to  them.  Polachek  was 
defaulted.  After  issues  were  completed,  a  trial  before  the 
chancellor  on  testimony  in  open  court,  resulted  in  a  decree 
which  finds  that  on  June  11,  1894,  there  was  pending  in 
this  court,  on  the  chancery  side  thereof,  a  suit  commenced 
by  the  Manufacturers  Paper  Company  and  the  Centralis 
Pulp  and  Water  Power  Company  against  the  Chicago  Daily 
Press  Company,  the  original  complainants  herein,  Lindblom 
and  Klein,  and  t^e  cross-complainants  Wulff,  Felton  and 
Bary,  together  with  Max  Polachek,  Lawrence  P.  Boyle, 
Joseph  Hoffman,  J.  McVicker  Brown,  Leo  Waterman  and 
Frank  T.  Kinnare,  administrator  of  C.  A.  Webb,  deceased; 
that  said  bill  was  what  is  commonly  called  a  creditor's  bill, 
based  upon  certain  judgments  which  are  alleged  to  have 
been  recovered  against  the  Chicago  Daily  Press  Company; 
that  on  June  11, 1894,  there  w^as  pending  in  said  suit  the  sev- 
eral demurrers  of  Wulff,  Lindblom,  Klein  and  Boyle  to  said 
bill;  that  on  said  June  11,  1894,  said  demurrers  were  called 
up.  and  overruled;  and  a  rule  entered  on  said  last  named 
defendants  to  answer  said  bill  within  ten  days  from  said 
June  11,  1894;  that  on  June  26, 1894,  default  was  entered 
against  said  Wulff,  Boyle,  Lindblom  and  Felton  for  not 
complying  with  the  rule  aforesaid  entered  on  said  June 
11, 1894;  that  on  April  80,  1895,  like  default  was  entered 
against  Fred  Klein  for  failure  to  comply  with  said  rule; 
that  on  March  16,  1896,  a  decree  was  made  and  entered  in 
said  cause,  making  certain  findings  against  said  Chicago 
Daily  Press  Company,  Lindblom,  Wulff,  Bary,  Felton,  Pola- 
chek, Klein  and  Boyle;  that  the  overruling  of  the  demurrers 
of  Wulff,  Lindblom,  Klein  and  Boyle  was  wrongfully,  inad- 
vertently, improvidently  and  by  misapprehension  of  the 
facts  bv  the  court,  entered  in  said  cause  in  violation  and 
contravention  of  the  rules  of  practice  of  said  court  and 
without  due  and  proper  notice  under  said  rule  to  the  respect- 
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ive  parties  to  said  demurrers  and  their  solicitors  of  the  tak- 
ing up  and  disposition  of  said  matter;  that  the  default  of 
Wulff,  Boyle,  Lindblom  and  Felton  taken  June  26,  1896, 
was  wrongfully,  inadvertently,  improvidently  and  by  mis- 
apprehension of  the  facts  made  and  entered  in  said  cause  in 
violation  and  contravention  of  the  rules  of  practice  of  said 
court  and  without  due  and  proper  notice  to  the  parties  so 
defaulted  and  their  solicitors;  that  the  default  of  F]*ed  Klein 
entered  on  April  30,  1895,  was  wrongfully,  inadvertently, 
improvidently  and  by  misapprehension  of  the  facts  by  the 
court  made  and  entered  in  said  cause  in  violation  and  con- 
travention of  the  rules  of  practice  of  said  court  and  with- 
out proper  notice  to  said  Klein  or  his  solicitors;  that  the 
decree  made  and  entered  in  said  cause  on  the  16th  day  of 
March,  1896,  was,  as  against  the  said  Lindblom,  Klein,Wulff, 
Felton  and  Bary,  wrongfully,  inadvertently,  improvidently 
and  by  misapprehension  of  the  facts  by  the  court,  made 
and  entered  in  said  cause  in  violation  and  contravention  of 
the  rules  of  practice  and  without  proper  notice  to  said  par- 
ties or  their  solicitors;  that  the  overruling  of  the  demurrers 
aforesaid  and  all  subsequent  orders,  proceedings  and  decree 
aforesaid  against  the  said  Lindblom,  Klein,  Wulff,  Felton 
and  Bary,  were  improperly,  inadvertently,  improvidently 
and  fraudulently  made  and  entered,  and  were  a  fraud  upon 
their  rights. 

And  the  court  thereupon  decreed  that  the  oi*der  overrul- 
ing the  said  demurrers  of  Wulif,  Lindblom,  Klein  and  Boyle 
be,  and  the  same  is,  hereby  set  aside,  vacated  and  annulled; 
that  the  said  defaults  of  said  Wulff,  Boyle,  Lindblom,  Fel- 
ton and  Klein  be,  and  are,  hereby  set  aside,  vacated  and 
annulled;  that  the  decree  entered  in  said  cause  on  the  16th 
day  of  March,  1896,  as  to  the  said  Lindblom,  Wulff,  Boyle, 
Felton  and  Eiein  be,  and  are,  hereby  vacated,  annulled  and 
set  aside. 

The  decree  further  recites  that  thereupon  the  Manufact- 
urers Paper  Company  and  the  Centraliisi  Pulp  and  Water 
Power  Company  elected  to  stand  by  the  decree  entered  in 
said  cause  on  the  16th  day  of  March,  1896,  and  to  stand 
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upon  the,record  thereof  as  made,  and  excepted  to  the  decree 
of  this  court  vacating  and  setting  aside  said  decree,  and 
refused  to  further  prosecute  said  last  mentioned  suit. 
Whereupon,  it  is  adjudged,  ordered  and  decreed  that  the 
bill  of  complaint  in  said  case  is  dismissed  for  want  of 
equity,  the  complainants  offering  no  proof  in  support 
thereof- 

From  this  decree  the  appeal  is  taken.  It  appears  from 
the  record,  that  the  basis  of  the  decree  is  a  rule  of  the  Cir- 
cuit Court  in  which  the  original  decree  in  appellants'  favor 
was  rendered,  viz.: 

*'  Contested  Motions :  Contested  motions  shall  be  deemed 
to  include  all  motions  pertainino:  to  the  settling  of  pleadings 
*  *  *  and  all  other  opposed  motions,  the  hearing  of 
which  will  operate  to  unduly  delay  the  court  in  its  other 
duties;  a  calendar  of  such  motions  will  be  made  up  on  Fri- 
day of  each  week  for  hearing  on  the  following  Monday  in 
the  order  of  filing  notice  thereof  with  the  minute  clerk,  and 
will  be  posted  in  the  court  room.  The  court  may  at  its  dis- 
cretion continue  the  call  of  said  calendar  from  day  to  day, 
or  on  a  particular  day  to  be  specified  without  ^notice,  except 
as  may  be  announced  during  the  call  thereof,  and  may, 
whenever  in  its  opinion,  the  exigency  of  the  case  requires 
it,  hear  particular  motions  at  any  time.  *  *  *  To  enti- 
tle a  motion  to  be  placed  and  heard  upon  a  contested  motion 
calendar,  notice  thereof,  together  with  a  copy  of  all  affida- 
vits and  all  other  pertinent  and  competent  papers  relied  on 
and  to  be  read  in  support  thereof  *  *  *  must  be  served 
upon  the  solicitors  of  the  opposing  party  before  four  o'clock 
in  the  afternoon  of  the  preceding  Thursclay.  *  *  *  Said 
notice,  with  proof  of  acceptance  of  service  thereof,  must 
be  delivered  to  the  minute  clerk  before  two  o'clock  p.  m.  of 
Fridav." 

This  rule  was  in  force  at  the  time  said  demurrers  were 
overruled  and  when  the  decree  in  appellants'  favor  was 
entered;  and  also  evidence  to  the  effect  that  notice  of  the 
taking  up  of  these  demurrers  was  served  on  the  8th  and 
9th  days  of  June,  1894,  on  appellees'  solicitors;  that  on  Mon- 
day, the  11th  day  of  June,  1804,  at  the  hour  of  ten  o'clock 
A.  H.,  before  Judge  Tuthill,  the  complainants  (appellants) 
would  move  that  the  demurrers  be  overruled  and  that  a 
rule  would  be  entered  on  each  of  the  defendants  to  answer 


FfRST  District — October  Term,  1898.      271 

Manufacturers  Paper  Ca  v.  Lindblom. 

within  a  short  time  to  be  fixed  by  the  court.  This  notice 
was  received  on  the  days  named,  8th  and  9th  of  June,  1894, 
by  counsel  for  Lindblom,  Klein  and  Wulff,  without  objec- 
tion, but  they  gave  no  attention  to  the  notice,  except  that 
they  ascertained  from  an  examination  of  the  Law  Bulletin 
published  in  Chicago,  that  contested  motions  would  not  be 
called  by  Judge  Tuthill  on  June  11,1894,  but  would  be  con- 
tinued one  week;  that  said  counsel  were  subscribers  to  the 
Law  Bulletin,  which  has  been  a  law  publication  in  Chicago 
for  many  years,  and  is  generally  relied  on  by  lawyers, 
including  said  counsel,  as  to  the  course  of  business,  the  calls 
of  calendars  and  motions,  and  of  orders  entered  in  the 
courts  in  Chicago;  that  although  said  counsel  ascertained 
that  on  Monday,  June  11, 1895,  there  would  be  no  call  of 
contested  motion  by  Judge  Tuthill,  and  the  same  would  be 
continued  one  week,  they  made  no  examination  of  the  Law 
Bulletin  to  ascertain  what  orders  were  entered  by  said  judge, 
on  that  day,  nor  whether  the  motion  in  question  was  on  the 
call  June  18,  1894,  nor  whether  any  order  was  entered  on 
said  motion  on  that  day;  that  the  following  is  a  copy  uf  min- 
utes of  orders  entered  before  Judge  Tuthill  on  June  11, 
1894: 

"Term  No.  4,226,  general  No.  109,467,  Hilda  R.  Quitsel 
T.  Marius  H.  Quitsel.  Rule  to  show  cause  for  failure  to  pay 
alimony,  returnable  Wednesday,  10  a.  m. 

Term  No.  8,604,  general  No.  124,249,  Manufacturers 
Paper  Company  et  al.  v.  Chicago  Daily  Press  Company 
et  al.  Demurrer  Henry  WnlflP,  Robert  Lindblom,  Fred 
Klein  and  Lawrence  P.  Boyle,  overruled.  Ruled  to  answer 
ten  days. 

Term  No.  91,  general  No.  63,418,  Hagins  v.  Mulvey. 
Motion  for  jury  denied  and  dismissed  as  to  George  D. 
Phelps  and  John  B.  Drake,  and  as  to  lots  15  and  16,  block 
of  Derb3''s  Sub. 

Geneiul  No.  130,792,  George  Rutter  v.  Switchmen's  M. 
A.  A.  of  N.  A.    Order  appointing  receiver  vacated. 

Term  No.  8.445,  Hulda  Seifert.  v.  Rudolph  Merchant 
et  al.     Stipulation  dismissed,  N.  C. 

Term  No.  8,725,  general  No.  124,641,  Conklin,  receiver, 
V.  Springer.  Order,  answer  guardian  ad  litem  to  be  filed 
nunc  pro  tunc  as  of  June  6,  1894.    Decree  to  sell  lots. 
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Term  No.  6,318,  general  No.  116,043,  Larson  v.  Atwater. 
Order  to  amend  bill,  file  answer  and  replication  (draft)." 

That  these  orders  and  others  appeared  in  said  Law  Bul- 
letin, in  the  issae  of  that  date,  as  having  been  entered  by 
said  jadge  on  June  11,  1894;  that  on  June  11, 1894,  Judge 
Tuthill,  besides  entering  the  above  orders,  also  had  a  general 
call  of  chancery  cases,  but  in  none  of  these  were  the  plead- 
ings settled  except  as  above;  that  it  was  a  common  practice 
of  said  judge  to  hear  motions  of  the  nature  of  the  motion 
in  question,  which  were  ordinarily  heard  as  contested 
motions,  as  motions  of  course,  when  told  by  counsel  that  a 
demurrer  was  filed  for  delay,  and  the  opposing  counsel  did 
not  appear  in  opposition  to  the  motion;  that  on  August  21, 
1882,  the  following  general  order  was  entered  by  the  Cir- 
cuit Court,  viz.: 

"  Ordered  that  the  rules  of  the  Circuit  Court  of  Cook 
county  be  amended  by  adding  thereto  a  rule  of  procedure 
as  follows : 

'  Hereafter,  on  the  call  of  the  trial  calendar  of  common 
law  cases,  there  will  be  a  preliminary  call  of  not  exceeding 
fifty  cases  at  10  o'clock  a.  m.,  each  <fay,  for  the  purpose  of 
ascertaining  what  cases  are  ready  for  trial,  on  which  call 
cases  will  be  marked  for  trial,  dismissed  or  continued,  as 
suggested  by  counsel  or  for  cause  shown,  and  when  neither 
party  to  the  suit  answers,  original  suits  will  be  dismissed 
for  want  of  prosecution,  and  appeals  will  be  dismissed  with 

frocedendo>    After  the  preliminarjr  calls  motions  will  be 
eard,  and  then  cases  marked  for  trial  will  be  taken  up  and 
disposed  of  in  their  order. 

The  preliminary  calls  will  be  dispensed  with  when  cases 
marked  for  trial  on  previous  call  are  likely  to  take  up  the 
time  of  the  court  for  one  or  more  days. 

Announcements  of  the  calls  in  the  Chicago  Daily  Law 
Bulletin  will  be  deemed  sufiicient  to  parties  and  their  attor- 
neys.' " 

That  in  another  case  in  which  a  receiver  had  been  ap- 
pointed for  said  Press  Company,  to  which  appellants  were 
not  parties  nor  privies,  after  a  bearing  upon  evidence  pro- 
duced before  Judge  Tutey  of  said  Circuit  Court  pursuant  to 
an  agreement  of  submission  of  matters  in  controversy,  made 
under  the  statute  in  such  case  provided,  it  waB  held  and 


First  District — October  Term,  1898,      278 

Manufacturers  Paper  Co.  ▼.  Lindblom. 

decreed  that  said  Lindblom  was  not  liable  for  unpaid  sub- 
scriptions or  unpaid  stock  as  a  stockholder  in  said  Press 
Company,  which  liability  is  the  basis  of  the  said  decree 
against  said  Lindblom  in  appellants'  favor,  and  that  Lind- 
blom aad  his  said  counsel  had  no  knowledge  of  the  entry 
of  appellants'  decree  against  him  until  June,  1896;  that 
neither  Wulflf  nor  Felton  knew  of  appellants'  decree  until 
June^  1896.  The  chancellor  ruled  that  evidence  offered  on 
the  question  of  indebtedness  of  Lindblom,  Wulff  and  Felton 
to  the  Press  Qompany  was  not  admissible.  No  evidence  on 
the  question  of  indebtedness  of  Klein  or  Bary  was  offered, 
nor  as  to  their  knowledge  of  appellants'  decree  against  them 
which,  from  its  recitals,  appears  to  have  been  j?ro  confesso  as 
to  Klein  and  Bary.    Ko  evidence  was  offered  by  appellants. 

Dbfbebs,  Brace  &  ErrrKR,  attorneys  for  appellants. 

It  was  not  necessary  to  join  all  stockholders  of  the  defend- 
ant company  against  which  the  judgment  was  entered. 
Hatch  V.  Dana,  101 U.  S.  205;  Young  v.  Farrell,  139  III.  326. 

The  receiver  appointed  in  the  Webb  and  Boyle  cases  was 
not  a  necessary  party  to  the  original  bill.  Heffron  v.  Gage, 
149  III.  182. 

The  neglect  of  the  attorneys  to  attend  the  hearing  of  the 
motion  is  to  be  imputed  to  appellees  themselves,  and  the 
effect  is  the  same  as  if  it  had  been  their  personal  neglect. 
Weeks  on  Attorneys,  Chap.  12,  Sec.  294;  Stenzel  v.  Sims, 
25  III.  App.  538;  Schultz  v.  Meiselbar,  44  IlL  App.  233;  Same 
V.  Same,  144  III.  26. 

The  receiver,  not  being  in  actual  possession,  and  not  hav- 
ing reduced  the  claims  against  the  stockholders  to  his 
possession,  and  having  no  title  thereto  by  virtue  of  his 
appointment,  was  not  a  necessary  party  to  the  bill.  Heff- 
ron V.  Oage,  supra. 

Henry  T.  Helm,  attorney  for  appellee  Robert  Lindblom. 
W.  J.  Bulger,  attorney  for  appellee  Charles  E.  Felton. 

Stedman  &  SoELKE,  attomcys  for  Henry  Wulff,  contended 

VokLXXX  u 
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that  the  procedure  in  courts  below  was  a  fraud  upon  appel- 
lees. 

The  complainants  in  the  creditor's  bill  in  the  court  below 
in  which  the  erroneous  and  injurious  decree  sought  to  be 
reviewed  was  entered,  who  are  appellants  here,  were  the 
moving  parties  who  instigated  and  induced  the  wrongful 
action  of  the  court  below.  They  are  held  to  have  known 
that  their  notice  served  on  Saturday,  if  an}'  such  was  served, 
would  not  authorize  the  court  to  act  upon  the  demurrers 
then  pending;  the}'  are  equally  held  to  have  known  that  the 
rules  of  the  court  required  that  such  demurrers  should  only 
be  considered  upon  the  regular  calling  of  the  contested 
motion  calendar;  they  are  held  to  have  known  that  the 
action  of  the  court,  in  considering  the  same  on  that  day  in 
the  absence  of  the  opposite  party,  and  in  the  entering  of 
the  order  then  entered,  was  doing  a  wrong  which  would 
cause  an  injury  to  the  defendants  in  that  procedure;  they 
are  held  to  have  been  parties  to  this  open  disregard  of  the 
rules  of  tlie  court,  and  of  the  wrongful  action  of  the  court 
in  the  premises,  and  their  acts  are  justly  held  in  law  to  be  a 
fraud  upon  the  injured  party.  This  position  is  supported 
by  a  large  number  of  cases  in  our  own  courts.  Griggs  et  al. 
V.  Gear,  3  Gilm.  3;  McConnel  v.  Gibson,  12  111.  128;  Shinkle 
v.  Letcher,  47  111.  217;  Harris  et  al.  v.  Cornell  et  al.,  80  III. 
54;  Chicago  Bldg.  Socy.  v.  Haas,  111  111.  176;  Sutherland  v* 
Reeve,  41  111.  App.  290;  Sayles  v.  Mann,  4  111.  App.  516; 
Doughty  V.  Doughty,  27  N.  J.  Eq.  815. 

The  appellees  were  not  guilty  of  laches  in  not  attending 
in  pursuance  of  the  notice  given  on  Saturday.  Beveridge 
V.  Hewitt,  8  111.  App.  567. 

The  rules  of  the  court  when  established  have  the  force  of 
law  and  are  obligatory  upon  the  court  itself  as  well  as  upon 
the  parties  to  causes  pending  before  it.  While  the  court  may 
at  any  time  modify  or  even  rescind  its  rules,  yet  until  it  does 
so  it  should  administer  them  according  to  their  terms  and  it 
can  have  no  discretion  to  apply  them  or  not  according  to  its 
convenience  unless  such  discretion  is  reserved  in  the  rules 
themselves.    Owens  v.  Runstead,  22  111.  161;  I.  C.  B.  £.  Co. 
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V.  Haskins,  116  111.  300;  Beveridge  v.  Hewitt,  8  111.  App. 
467;  Lancaster  v.  W.  &  S.  W.  Ry.  Co.,  132  111.  493;  Consol- 
idated  R.  T.  &  E.  R  Co.  v.  O'Neill,  25  111.  App.  314. 

Me.  Presiding  Justice  Windes  after  inaking  the  above 
statement  delivered  the  opinion  of  the  court 

Yarious  contentions  are  made  by  appellants  and  appellees 
a^rainst  and  in  favor  of  the  action  of  the  chancellor  in  set- 
ting  aside  the  original  decree  in  appellants'  favor  and  in 
dismissing  appellants'  original  bill  for  want  of  equity 
because  they  refused  to  further  prosecute  their  said  bill. 
Manv  of  the  points  made  we  deem  it  unnecessarv  to  con- 
sider,  because  of  the  conclusion  we  have  reached. 

This  cause  was  before  this  court  on  an  appeal  by  the 
present  appellants  from  an  int4)rlocutory  order  of  injunc^ 
tion  granted  upon  the  bill  of  appellees  (08  111.  App.  539). 
What  is  there  said  by  Mr.  Justice  Shepard  as  to  the  nature 
of  the  bill,  whether  it  was  a  pure  bill  of  review  or  a  bill  in 
the  nature  of  a  bill  of  review,  and  upon  the  lacJiea  of  appel- 
lees, fully  and  properly  disposes  of  the  contentions  in  that 
regard. 

The  rule  of  the  Circuit  Court  in  question,  by  its  express 
terras,  while  under  the  definition  it  gives  of  contested 
motions  is  included  the  motion  of  appellants  that  the  demur- 
rers be  overruled,  vests  the  court  with  the  discretion, 
"  whenever  in  its  opinion  the  exigency  of  the  case  requires 
it,"  to  hear  a  particular  motion  at  any  time.  This  being 
so,  the  court  acted  clearly  within  its  rule  in  hearing  the 
motion  of  appellant  to  overrule  the  demurrers  without 
placing  it  on  the  contested  motion  calendar.  Moreover,  the 
fact  that  Judge  Tuthill,  who  heard  and  disposed  of  the 
demurrers,  frequently  heard  similar  motions  without  their 
being  placed  on  the  contested  motion  calendar,  and  that  it 
does  not  appear  but  that  the  counsel  representing  the 
demurrers  knew  of  such  practice,  would  justify  the  presump- 
tion that  they  knew  of  such  practice.  But  even  if  they  did 
not,  they  were  bound  to  take  notice  of  the  plain  provision 
of  the  rule  which  vested  the  court  with  such  power,  and 
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when  they  were  served  with  notice  on  Friday  or  Saturday 
before,  that  appellants'  counsel  would  on  Monday,  June 
11,  1894,  at  10  A.  M.,  or  as  soon  thereafter  as  counsel  could 
be  heard,  move  that  the  demurrers  be  overruled,  making 
no  objection  to  such  notice  at  the  time  and  failing  to  make 
any  objection  known  to  the  court,  it  became  their  impera- 
tive duty,  in  the  interest  of  their  clients,  to  attend  before 
the  court  in  obedience  to  the  notice,  and  see  to  it  that  the 
motion  was  not  heard  without  being  placed  upon  the  cal- 
endar of  contested  motions,  or  that  they  were  heard  and 
had  knowledge  of  the  disposition  made  of  it  by  the  court. 
Appellees  make  an  es|)ecial  point  in  their  evidence  and  in 
argument,  that  they  relied  upon  the  I^aw  Bulletin  for  infor- 
mation as  to  the  calls  of  the  courts  from  day  to  day  and  the 
orders  entered,  and  have,  put  in  evidence  a  rule  relating  to 
the  call  of  the  trial  calendar  of  common  law  cases,  which 
has  this  provision,  viz.:  "  Announcements  of  the  calls  in 
the  Chicago  Daily  Law  Bulletin  will  be  deemed  sufficient  to 
parties  and  their  attorneys,"  but  they  admit  that  they  did 
not  examine  the  same  bulletin  to  see  whether  anv  order 
was  entered  on  June  11,  1894,  pursuant  to  the  notices 
served  upon  them  by  appellants'  counsel.  They  also  say 
that  they  ascertained  from  notices  in  the  same  bulletin  on 
June  8,  1894  (and  that  was  a  fact),  that  Judge  Tu thill's 
contested  motion  calendar  for  June  11, 1894,  was  continued 
one  week,  but  they  did  not  examine  the  bulletin  of  June  18, 
1894,  to  see  if  any  disposition  was  made  of  the  motion. 
This  was  inexcusable  negligence  on  their  part,  and  their 
negligence  is  the  negligence  of  appellees.  Kern  v.  Strous- 
berger,  71  111.  413;  Ward  v.  Durham.,  134  111.  195;  Schultz 
V.  Meiselbar,  144  111.  26;  Bardonski  v.  Bardonski,  Id.  284. 

But  conceding  that  the  notice  was  proper,  and  the  court  did 
not  err  in  proceeding  to  a  disposition  of  the  demurrers  upon 
such  notice,  it  is  argued  that  the  demurrers  should  have 
been  sustained  because  a  receiver  of  the  Press  Company 
who  had  been  previously  appointed  in  another  creditor's 
bill  was  not  a  party,  nor  were  all  the  stockholders  of  the 
Press  Company  made  parties,  and  that  both  the  receiver 
and  all  the  stockholders  were  necessary  parties. 
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We  can  not  assent  to  this  contention.  Appellants'  bill 
was  a  creditor's  bill — not  a  bill  to  wind  up  a  defunct  cor- 
)X)ration  and  distribute  its  assets  among  its  creditors.  In 
the  case  of  a  creditor's  bill  against  a  corporation,  the  stock 
liability  of  any  one  or  more  stockholders  tnay  be  enforced 
without  making  the  other  stockholders  parties.  Young  v. 
Farwell,  139  111.  326;  Siegel  v.  Andrews  &  Co.,  78  111.  App. 
611. 

The  mere  appointment  of  a  receiver  in  the  prior  credit- 
or's bill,  without  a  conveyance  to  him  of  the  Press  Cora- 
pany's  assets,  did  not  vest  him  with  any  such  interest  as 
made  him  a  necessary  party  to  appellants'  bill.  Heffron  v. 
Oage,  149  111.  182,  and  cases  cited. 

The  fact  that  Lindblom  in  the  hearing  before  Judge 
Tuley  was  held  not  to  be  liable,  was  in  no  way  binding 
upon  appellants,  as  they  were  not  parties  to  that  case, 
having  withdrawn  from  it  more  than  a  year  before,  and 
even  if  they  were,  Lindblom  should  have  interposed  the 
adjudication  as  a  defense  to  appellants'  bill. 

The  finding  and  decree  of  the  chancellor  that  the  order 
overruling  the  demurrers,  all  subsequent  orders,  proceedings 
and  decree  in  appellants'  favor  were  inadvertently  and 
fraudulently  made,  and  that  they  were  a  fraud  upon  appel- 
lees' rights,  are  manifestly  against  the  evidence  in  the 
record.  We  have  seen  that,  under  the  court's  rule,  they 
were  not  improperly  nor  improvidently  made  and  entered. 
While  the  decree  is  manifestly  against  the  evidence,  in  so 
far  as.  it  sets  aside  the  former  decree  and  the  order  over- 
ruling the  demurrers,  and  is  also  wholly  unwarranted  in 
dismissing  appellants'  bill  for  want  of  equity  instead  of  for 
want  of  prosecution,  because  they  offered  no  evidence  in 
support  of  it  (Hoffman  v.  Schoyer,  143  IlL  621),  and  must 
for  these  reasons  be  reversed,  we  are  further  of  opinion  that 
the  negligence  of  appellees  is  such  as  to  bar  them  of  any 
relief,  and  that  the  decree  should  be  and  is  reversed,  with 
directions  to  the  Circuit  Court  to  dismiss  the  bill  of  Lind- 
blom and  Klein,  and  also  the  cross-bills  of  Wulff,  Felton 
and  Bar}'^  for  want  of  equity. 

Se versed  with  directions. 
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1.  QARVTSOKEST^When  Oaminhee  Mu$t  Aruncer  as  to  IndebtedneM 
to  Judgment  Debtor, — Section  6  of  the  Oamishment  act,  as  judicially 
construed,  requires  the  garnishee  to  answer  as  to  his  indebtedness  to 
the  judgment  debtor,  first,  when  the  debt  is  owing  and  due  at  the  date 
of  service;  second,  when  it  is  owing  at  the  date  of  service  and  becomes 
due  thereafter;  and  third,  when  it  is  owing  and  due  at  any  time  after 
the  service  of  the  writ,  up  to  the  date  of  the  answer. 

2.  Same — What  Wages  are  Exempt  from. — ^The  wages  for  services  of 
a  defendant,  who  is  the  head  of  a  family  and  residing  with  the  same,  to 
the  amount  of  eight  dollars  per  week,  is  exempt  from  garnishment. 

8.  Same— ^c^  of  ISVi—Uneartied  Wages.— The  act  of  1873  does  not 
contemplate  the  garnishment  of  unearned  wages. 

4.  Same— ^c<  of  1872— Requirements— Judgment  and  Return  of  Ea^ 
eeuiion.— By  section  1  of  the  Garnishment  act,  there  must  be  a  judg- 
ment, the  issuance  of  the  execution,  and  a  return  **  No  property  found," 
in  order  to  maintain  proceedings  in  garnishment. 

5.  Construction  of  Statutes— T/ie  Oamishment  Act  of  1879  to  he 
Liberally  Construed,— The  Garnishment  act  of  1872  was  enacted  for  the 
benefit  of  the  debtor's  family  as  well  as  himself,  and  should  receive  a 
fair  and  liberal  construction  so  that  it  may  effectuate  the  object  the 
legislature  had  in  view. 

GarntBhrnent.- Trial  in  the  Circuit  Court  of  Cook  County;  the  Hon« 
Elbridoe  Hanbct,  Judge,  presiding.    Finding  and  decree  for  the  gar* 
nishee.    Error  by  plaintiff  (garnishor).    Heard  in  this  court  at  the  Goto*  < 
ber  term»  1898.    Affirmed.    Opinion  filed  Fel^uary  28, 1899. 

Statement. 

On  affidavit  of  Edward  K.  Boyd,  filed  August  6, 1897, 
that  at  the  April  term,  1897,  be  recovered  judgment  against 
S.  lu  Davis  for  $175  debt,  and  $15.75  costs;  that  execution 
was  issued  on  said  judgment  and  was  returned  ^  No  prop- 
erty found; "  that  Davis  had  no  property  within  the  affiant's 
knowledge  liable  to  execution,  but  that  affiant  had  reason 
to  believe  that  Siegel,  Cooper  &  Co.  was  indebted  to  Davis, 
etc.  The  garnishee  was  served  with  process,  August  7,1897, 
and  answered  interrogatories  filed  by  the  alleged  judgment 
creditor,  in  substance,  that,  at  the  date  of  service  of  the  writ 
on  it,  Davis  was  and  still  remained  in  its  employ;  that  at  said 
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time  his  salary  was  $20  per  week,  payable  after  the  first  day 
of  the  week  next  after  being  earned;  that  August  6, 1897,  it 
advanced  to  Davis  $20,  and  thereafter,  and  up  to  the  time 
of  answering,  it  had  advanced  to  him,  on  the  first  day  of 
each  following  week,  a  like  sum,  with  the  understanding 
that  he  would  pay  in  services  thereafter  to  be  rendered,  and 
that  Davis  was  the  head  of  a  family  and  resided  with  his 
family.  A  replication  was  filed  to  the  answer,  and  the 
cause,  by  agreement,  was  tried  by  the  court,  without  a  jury, 
and  the  court  found  the  issues  for  appellee  and  rendered 
judgment  accordingly. 

Mitchell  &  Addington,  attorneys  for  plaintiff  in  error. 

Garnishment  statutes  are  remedial  in  their  character  and 
should  receive  a  liberal  interpretation,  so  that  the  remedy 
may  be  promoted  and  its  purposes  subserved.  Am.  &  Eng. 
Enc.  of  Law,  Vol.  8,  1104;  111.  Cent.  R  R.  Co.  v.  Weaver, 
54  III.  319;  R.  R.  Co.  v.  Crane,  102  111.  249. 

Section  5  aforesaid  has  been  construed  and  held  to  require 
the  garnishee  to  answer  in  the  following  instances :  First, 
where  the  debt  is  owing  and  due  at  the  date  of  service;  sec- 
ond, where  it  is  owing  at  the  date  of  service  and  becomes  due 
thereafter,  and,  third,  where  it  is  owing  and  due  at  any  time 
after  the  service  of  the  writ,  up  to  the  date  of  the  answer. 
Hanover  Fire  Ins.  Co.  v.  Connor,  20  111.  App.  297;  Young  v. 
Nat'l  Bank  of  Cairo,  51  III.  73;  Wilcus  v.  Kling,  87  111.  107. 

Sections  5  and  14  of  the  act  are  construed  together,  and 
the  rule  announced  that  the  process  of  garnishment  does  not 
reach  wages  earned  after  the  service  of  the  writ,  and  prior 
to  the  filing  of  the  answer.  Bliss  v.  Smith,  76  111.  359; 
Hoffman  v.  Fitzwilliam,  81  111.  521. 

No  statute  should  be  so  construed  as  to  protect  a  fraud. 
Rogers  v.  Brent,  5  Gil.  573. 

A.  Binsw ANGER,  attorney  for  defendant  in  error,  contended 
that  garnishee  process  will  not  reach  wages  that  the  debtor 
may  earn  after  the  service  of  the  writ  and  before  the  filing 
of  the  answer.  Bliss  v.  Smith,  78  111.  359;  Hoffman  v.  Fitz- 
wiUiam,  81  111.  521. 
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In  the  absence  of  any  evidence  of  the  alleged  judgment 
upon  which  the  garnishment  purports  to  be  founded  the 
case  must  be  affirmed.  Giloreest  v.  Savage,  44  111.  56; 
Pierce  v.  Wade,  19  111.  App.  185;  McNeill  v.  Donohue,  44 
111.  App.  42;  Siegel,  Cooper  &  Co.  v.  Schueck,  60  IlL  App. 
429. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

Counsel  for  plaintiff  rely  on  the  Garnishment  act,  and 
especially  on  section  5  of  that  act,  which,  as  judicially  con- 
strued, requires  the  garnishee  to  answer  as  to  indebtedness 
to  the  judgment  debtor,  "  first,  when  the  debt  is  owing  and 
due  at  the  date  of  service;  second,  when  it  is  owing  at  the 
date  of  service  and  becomes  due  thereafter;  and,  third, 
when  it  is  owing  and  due  at  any  time  after  the  service  of 
the  writ,  up  to  the  date  of  the  answer.''  Hanover  F.  Ins. 
Co.  V.  Connor,  20  111.  App.  297,  309. 

Counsel  further  contend  that  the  payment  to  Davis  of 
his  wages,  in  advance  of  his  earning  them,  was  fraudulent 
as  to  plaintiff  and  collusively  evasive  of  the  statute,  and 
also  that  section  14  of  the  Garnishment  act,  as  amended 
by  an  act  in  force  July  1,  1897,  constitutes  no  defense  to 
the  claim  against  the  appellee.  Section  14,  as  amended,  is 
as  follows : 

"  The  wages  for  services  of  a  defendant,  who  is  the  head 
oif  a  family  and  residing  with  the  same,  to  the  amount  of 
eight  dollars  per  week,  shall  be  exempt  from  garnishment. 
All  above  the  sum  of  eight  dollars  per  week  shall  be  liable 
to  garnishment.  Provided^  the  person  bringing  suit  shall 
first  make  a  demand  in  writing  for  the  excess  above  the 
amount  herein  exempted.  No  costs  or  expenses  shall  be 
chargeable  to  the  defendant,  unless  he  shall  refuse  to  turn 
over  to  the  creditor  the  amount  due  him  that  is  herein 
exempted,  upon  such  written  demand." 

Counsel  for  plaintiff  contend  that  the  Garnishment  act, 
including  amended  section  14,  should  be  construed  liberally 
in  favor  of  the  remedy.  Section  14  is  for  the  benefit  of  the 
judgment  debtor  and  his  family,  and  in  Bliss  v.  Smith,  78 
111.  859,  the  court,  commenting  on  a  similar  section  in  the 
Garnishment  act  of  1872,  say: 
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"  The  statute  was  enacted  for  a  humane  purpose;  for  the 
benefit  of  the  debtor's  family  as  well  as  himself;  and  should 
receive  a  fair  and  liberal  construction  that  it  may  effectuate 
the  beneficent  object  the  legislature  had  in  view." 

In  Bliss  V.  Smith,  supra,  and  also  in  Hoffman  v.  Fitzwill- 
iams  et  al.,  81  111.  521,  the  court  held  that  section  14  of  the 
act  of  1872  had  no  application  to  wages  earned  after  serv- 
ice of  the  garnishment  writ,  basing  this  decision  partially 
on  the  ground  that  the  section  only  authorized  garnishment 
of  the  excess  over  $25  in  the  hands  of  the  garnishee. 

Does  section  14,  as  amended,  authorize  garnishment  of 
wages  earned  after  service  of  the  writ  i  The  section  pro- 
vides that,  as  a  condition  precedent  to  bringing  suit,  "The 
person  bringing  suit  shall  first  make  a  demand  in  writing 
for  the  excess  above  the  amount  herein  exempted.  No  cost 
or  expenses  shall  be  chargeable  to  the  defendant,  unless  he 
shall  refuse  to  turn  over  to  the  creditor  the  amount  due 
him  above  that  herein  exempted,  upon  such  written 
demand."  It  must  be  admitted  that  the  provision  is  not 
very  lucid.  The  person  mentioned  as  "defendant"  in  it,  is 
apparently  the  judgment  debtor,  he  l>eing  named  as  defend- 
ant in  the  first  line  of  the  section*  If  this  view  is  correct, 
it  is  on  the  judgment  debtor  that  demand  must  be  made. 
If,  on  the  contrary,  the  intention  of  the  statute  is  that  the 
demand  shall  be  made  on  the  garnishee,  then,  in  this  case, 
there  was  no  demand,  a  demand  having  been  made  only  on 
Davis,  the  judgment  debtor.  The  provision  must  receive 
a  reasonable  and  practical  construction.  It  can  not  be  pre- 
sumed that  the  making  demand  was  intended  as  a  mere 
form,  or  that  a  demand  was  intended  of  such  nature  that  it 
would  be  nugatory  by  reason  of  the  impossibility  or  imprac- 
ticability of  compliance  with  it.  The  law  does  not  require 
performance  of  useless  acts.  The  demand  intended  is  one 
which  can  be  complied  with  by  the  person  on  whom  made,  riot 
one  which  he  can  not  comply  with.  Clearly,  a  debtor  can 
not  comply  with  a  demand  to  turn  over  to  the  judgment 
creditor  wages  which  the  former  has  never  earned  and  may 
never  earn.  He  can  not  turn  over  that  which  is  non-exist- 
ent, and  if,  by  a  proper  construction  of  the  section,  the 
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demand  should  be  made  on  the  garnishee,  it  is  plain  that 
the  latter  could  not  be  required  to  turn  over  unearned 
wages. 

We  are  therefore  of  opinion  that  the  statute  does  not  con- 
template the  garnishment  of  unearned  wages. 

July  26, 1897,  a  demand  in  writing  was  made  on  Davis, 
of  which  the  following  is  a  copy : 

«  S.  L.  Davis,  Esq. 

You  are  hereby  notified  that  I  hold  against  you  a  judg- 
ment for  one  hundred  and  seventy-five  dollars  ($175)  and 
costs  and  interest,  rendered  in  theCircuit  Court  of  Cook 
County,  Illinois,  (case  No.  163,358),  which  remains  wholly 
unpaid  and  unsatisfied. 

I  therefore  demand  that  you  pay  me  on  account  of  said 
judgment  all  your  salary  due  or  to  become  due  to  you  from 
Siegel,  Cooper  &  Company  in  excess  of  your  legal  exemp- 
tion of  eight  dollars  ($8)  per  week,  as  the  same  becomes 
due  to  you. 

And  in  default  of  your  complying  with  this  demand,  I 
shall  hold  you  liable  for  such  excess  in  an  action  of  garnish- 
ment as  by  the  statute  I  am  entitled. 

Dated  at  Chicago,  this  26th  day  of  July,  1897. 

Respectfully, 
E6WD.  K.  Boyd." 

For  the  reasons  stated,  this  demand  was  of  no  effect  as  to 
unearned  wages,  and  we  are  of  the  opinion  that,  in  view  of 
the  evidence,  it  was  ineffective  for  any  purpose.  There  is 
no  evidence  that  there  was  anything  due  to  Davis  from  the 
garnishee  when  the  notice  was  served,  or  even  that  at  that 
time  he  was  in  the  employ  of  the  garnishee.  The  evidence 
shows  that  he  was  in  the  garnishee's  employ  August  6,1897, 
and  it  would  appear  from  the  remarks  of  counsel  for  the 
respective  parties,  on  the  trial,  that  he  was  in  the  garnishee's 
employ  prior  to  August  6,  1897;  but  how  long  prior  to  that 
date  does  not  in  any  way  appear  and  can  not  be  presumed. 
The  answer  of  the  garnishee  is,  as  before  stated,  that  August 
6,  1897,  the  garnishee  advanced  Davis  a  week's  salary, 
also  that  on  the  first  day  of  every  week  thereafter,  up  to  the 
time  of  filing  its  amended  answer,  it  had  advanced  him  a 
week's  salar}';  that  during  said  time  it  owed  him  nothing, 
and  that  at  the  date  of  the  service  of  the  writ,  it  was  not 
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in  any  way  indebted  to  him.  Plaintiff  relied  solely  on  the 
garnishee's  answer  in  respect  to  its  indebtedness  to  Davis. 
There  having  been  nothing  due  to  Davis  at  the  date  of  serv- 
ice of  the  writ,  and  holding,  as  we  do,  that  the  statute  has 
no  application  to  unearned  wages,  this  is  conclusive  as 
against  plaintiff's  claim. 

£ut  aside  from  the  foregoing  considerations,  the  judg- 
ment must  be  affirmed.  By  section  1  of  the  Garnishment 
act,  there  must  be  a  judgment,  the  issuance  of  an  execution 
and  a  return  of  the  execution  '^  No  property  found,"  in  order 
to  maintain  the  garnishment.  Railroad  Co.  v.  Keohane,  31 
111.  144;  Dunderdale  v.  W.  Electric  Co.,  51  III.  App.  407; 
D.  Laundry  Co.  v.  C.  &  A.  R.  R.  Co.,  55  lb.  438;  P.  I.  it  I. 
Co.  V.  Olson,  63  lb.  313. 

In  the  present  case,  there  was  no  evidence  that  an  execu- 
tion ever  issued.  The  affidavit  for  garnishment  process 
avers  that  an  execution  was  issued  and  returned  '^  No  prop- 
erty found,"  but  the  affidavit  is  not  evidence,  nor  is  it  con- 
tained in  the  bill  of  exceptions. 

We  find  no  error  in  the  refusal  of  propositions  submitted 
by  plaintiff  as  propositions  of  law. 

The  judgment  will  be  affirmed. 


Henry  L.  Glos  v.  May  E.  Eoach. 

1.  Rents  and  Profits— Wlien  the  Oumer  of  the  Equity  of  Redemption 
ia  Entitled  to. — The  owner  of  the  equity  of  redemption  is  entitled  to  the 
rents  and  profits  after  sale  and  pending  redemption,  where  the  sale  brings 
the  full  amount  due  under  the  decree. 

2.  Same — When  to  be  Applied  to  Payment  of  Mortgage  Deht.-^Where 
the  mortgage  creates  a  lien  on  the  rents  and  profits  for  the  payment  of 
any  portion  of  the  mortgage  debt  which  may  remain  unsatisfied  during 
the  whole  period  allowed  by  law  for  redemption,  they  should  be  applied 
to  the  payment  of  any  deficiency  due  the  mortgagee  after  sale. 

8,  RBCEPnsRS — Courts  of  Equity  May  Appoint — Mortgages.— A  court 
of  equity  may  appoint  a  receiver  even  when  the  mortgage  does  not,  by 
express  words,  give  a  lien  upon  the  income  derived  from  the  property,  to 
take  charge  of  it  and  collect  the  rents,  issues  and  profits  arising  therefrom. 
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Such  action  will  Dot  be  taken,  however,  unless  it  be  made  to  appear  that 
the  mortgaged  premises  are  an  insufiicient  security  for  the  debt,  and 
the  person  liable  personally  for  the  debt  is  insolvent,  or  at  least  of  very 
questionable  responsibility. 

Petition  for  Bents  and  Profits,  pending  foreclosure.  Trial  In  the 
Circuit  Court  of  Cook  County;  the  Hon.  Edwabd  F.  Dunne.  Judge, 
presiding.  Hearing  and  decree  for  petitioner;  appeal  by  respondent. 
Heard  in  this  court  at  the  October  term,  1808.    Reversed  and  remanded 

« 

with  directions.    Opinion  filed  February  28, 1890. 

Thatcher  &  Griffen,  attorneys  for  appellant. 

A  mortgagee  in  possession,  either  by  receiver  or  by  him- 
self, is  entitled  to  rents.  High  on  Receivers,  Sec.  G4d,  644; 
Fifield  V.  Gorton,  15  111.  App.  460;  Stephen  v.  Keibling,  45 
111.  App.  40. 

When  a  receiver  is  appointed  in  a  suit  to  foreclose  a  first 
mortgage,  the  second  mortgagee  being  a  party,  and  the  first 
mortgage  is  satisfied  out  of  the  proceeds  of  the  foreclosure 
sale,  the  second  mortgagee  may  resort  to  the  rents  collected 
by  the  receiver  to  pay  any  deficiency  due  him;  in  such  case, 
the  first  mortgagee  having  procured  the  receiver,  and  having 
the  right  to  satisfy  his  debt  either  out  of  the  proceeds  of 
sale  or  rents  collected  by  the  receiver,  if  he  elects  to  take 
the  proceeds  of  sale  the  second  mortgagee  is  entitled  to 
be  subrogated  to  the  rents.  High  on  Receivers,  Sec.  688; 
Eeogh  V.  McManus,  34  Hun  (N.  Y.),  521;  Hitz  v.  Jenks, 
123  U.  S.  297. 

By  the  appointment  of  a  receiver  the  mortgagee  obtains 
an  equitable  claim  upon  the  rents  to  accrue,  and  his  right  to 
them  is  superior  to  that  of  any  one  else  claiming  under  the 
mortgagor.  Oakford  v.  Robinson,  48  111.  App.  270;  2  Jones 
on  Mortgages,  Sec.  1536. 

Bowles  &  Bowles,  attorneys  for  appellee. 

Mb,  Presiding  Justice  Windes  delivered  the  opinion  of 
the  court. 

The  question  presented  for  decision  by  this  record  is 
whether  the  owner  of  the  equity  of  redemption  of  certain 
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premises  is  entitled  to  the  rents  and  profiles  thereof  pending 
and  after  the  foreclosure  and  sale  of  the  same  at  the  suit  of 
a  first  incumbrancer,  who  bid  at  the  master's  sale  the  full 
amount  due  him  under  the  court's  decree,  as  against  a  sec- 
ond incumbrancer  who  was  a  party  to  the  foreclosure,  filed 
his  cross-bill,  procured,  as  part  of  the  decree  of  sale,  a  decree 
establishing  his  lien  upon  the  premises,  subject  to  the  lien 
of  the  first  incumbrance,  ordering  its  payment,  and,  in 
default  thereof,  for  sale  to  satisfy  the  same. 

In  consideration  of  this  question  there  must  also  be  con- 
sidered the  further  facts  which  appear  from  the  record,  that 
pending  the  foreclosure,  on  the  application  of  the  first 
incumbrancer,  under  a  proper  showing,  a  receiver  of  the 
rents  and  profits  was  appointed,  who  took  possession  of  the 
premises  under  the  order  appointing  him  and  has  ever  since 
retained  such  possession;  that  on  the  coming  in  of  the  mas- 
ter's report  of  sale  showing  that  the  first  incumbrancer  was 
paid  in  full  by  the  sale,  but  the  second  incumbrancer  had 
been  paid  nothing,  and  to  whom  there  was  owing  $2,788.91, 
the  court  confirmed  the  report  and  ordered  that  the  receiver 
continue  to  act  as  such  receiver,  to  collects  rents,  etc.,  of  the 
premises,  until  redemption  be  made  or  until  the  period 
therefor  should  expire,  and  to  bring  the  net  results  into 
court  for  a  further  order;  and  the  fact  that  the  premises  (as 
alleged  by  the  second  incumbrancer,  which  must  be  taken 
as  true  for  the  purposes  of  this  case)  "are  worth  but  little, 
if  anything,  more  than  the  amount  for  which  the  same  were 
sold  "  to  the  first  incumbrancer  and  lawful  interest  thereon, 
and  that  the  makers  of  the  notes  which  were  secured  by  the 
second  incumbrance  are  insolvent;  also,  that  it  does  not 
appear  from  this  record  whether  the  second  incumbrance 
conveyed  the  rents  and  profits  of  the  premises. 

In  Davis  v.  Dale,  150  111.  239,  it  was  held  that  the  owner 
of  the  equity  of  redemption  is  entitled  to  the  rents  and 
profits  after  sale  and  pending  redemption,  the  sale  having 
resulted  in  bringing  the  full  amount  due  under  the  decree. 

In  First  Nat.  Bank  v.  111.  Steel  Co.,  72  111.  A  pp.  640, 
where  the  mortgage  in  express  terms  created  a  lien  on  tne 
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rents  and  profits  for  the  payment  of  any  portion  of  the 
mortgage  debt  which  might  remain  unsatisfied  dnring  the 
whole  period  allowed  by  law  for  redemption,  the  second 
District  Appellate  Court,  Mr.  Justice  Crabtree  delivering  the 
opinion,  held  that  the  rents,  after  sale,  leaving  a  deficiency 
due  the  mortgagee,  should  be  applied  to  the  payment  of  such 
deficiency.  On  appeal  to  the  Supreme  Court  (174  111.  140), 
the  Api^ellate  Court  was  affirmed,  both  because  of  the  pro- 
vision of  the  mortgage  creating  a  lien  on  the  rents  and 
profits,  and  upon  general  principles  of  equity  which  allow 
the  appropriation  of  rents  and  profits  to  the  payment  of  a 
mortgage  debt  when  the  property  is  insufficient  security 
and  the  mortgagor  insolvent.     The  court  say : 

"  That  a  court  of  equity  has  power  to  appoint  a  receiver  and 
grant  equitable  relief  where  there  are  no  express  words  in  the 
mortgage  giving  a  lien  upon  rents  and  profits  derived  from 
the  property,  is  conceded.  In  such  a  case,  whether  relief 
will  be  granted  is  dependent  upon  the  facts  and  circum- 
stances at  the  time  the  application  is  made.  This  court  said 
in  Haas  v.  Chicago  Buildmg  Society,  89  111.  498  (at  p.  502) : 
*  We  find  the  decided  Aveight  of  Anierican  authority  to  be  in 
favor  of  the  proposition  that  the  court  may,  even  when  the 
mortgage  does  not  by  express  words  give  a  lien  upon  the 
income  derived  froni  such  property,  appoint  a  receiver  to 
take  charge  of  it  and  collect  the  rents,  issues  and  profits 
arising  therefrom.  Such  action  will  not  be  taken,  however, 
unless  it  be  made  to  appear  the  mortgaged  premises  are  an 
insufficient  security  for  the  debt,  and  the  person  liable  per- 
sonally for  the  debt  is  insolvent,  or  at  least  of  very  q^ues- 
tionable  responsibility.  A  combination  of  these  two  things 
seems  to  be  required  in  all  the  cases  we  have  examined,  and 
in  one  or  more  of  the  States  it  is  held  necessary,  still  other 
elements  should  be  conjoined  to  these  before  such  procedure 
is  justified.'  *  «  *  In  Haas  v.  Chicago  Building  Society, 
supra^  it  was  said  (p.  606) :  '  The.  necessity  for  tne  appro- 
})riation  of  the  rents  to  the  payment  of  the"  mortgage  debt 
may  frequently  not  appear  until  after  both  decree  and  sale. 
The  amount  due  is  often  matter  of  dispute,  and  can  only  be 
determined  by  the  decree,  and  what  the  property  will  sell 
for  can  only  oe  ascertained  with  certainty  from  the  result 
of  the  judicial  sale.  If  an  appropriation  of  the  rents  on  the 
indebtedness  is  justified  by  the  surrounding  facts  before  sale 
wo  see   no  good  reason  why  the  same  and  more  weighty 
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facts  existing  after  sale  may  not  warrant  a  similar  procedure. 
The  security,  plainly,  is  not  exhausted  by  the  sale,  for  there 
is  a  fund  included  in  it  which  is  secondarily  liable.  Ii  is 
true  the  mortgagee  has  elected  to  foreclose  and  sell,  but  then 
he  has  pursu^  that  remedy  to  the  end  and  without  getting 
satisfaction  of  his  debt,  ancl  he  may  avail  himself  of  any  just 
and  equitable  means  of  collecting  the  residue;  not  that  he 
may  have  such  extraordinary  remedy  in  all  cases  of  a  deficit 
in  the  proceeds,  but  only  where  it  is  indispensably  necessary 
for  his  protection,  and  just  and  equitable.'  " 

This  seems  decisive  of  the  case  at  bar.  While  it  is  true 
that  the  receiver  was  in  the  first  instance  appointed  on  the 
application  of  the  first  incumbrancer,  he  was  continued  at 
the  instance  of  the  second  incumbrancer,  who  was  seekinsr 
to  foreclose  by  cross-bill  in  the  same  case,  the  trust  deed  in 
his  favor,  there  still  remaining  due  to  him  $2,788.91,  which 
the  court  had  decreed  to  be  a  lien  on  the  premises  subject 
to  the  first  incumbrance.  The  fact  that  the  property  on 
sale  only  brought  suflicient  to  pay  the  first  incumbrance  is 
strong  evidence  that  it  was  worth  no  more,  and  besides,  the 
record  shows  that  it  was  worth  but  little,  if  anything,  more 
than  that  amount  and  lawful  interest  thereon.  It  certainly 
was  not  worth  $2,788.91  more  than  it  sold  for,  and  this, 
taken  in  connection  with  the  further  fact  that  the  makers 
of  the  incumbrance  were  insolvent,  makes  a  basis  for  the 
appointment,  and,  therefore,  for  the  continuation  of  the 
receiver  pending  redemption,  under  the  equitable  principles 
above  announced  by  the  Supreme  Court,  irrespective  of  the 
fact  that  the  record  fails  to  show  that  there  was  an  express 
lien  on  the  rents  and  profits  under  the  terras  of  the  second 
incumbrance.  It  could  make  no  difference  in  principle  that 
the  deficit  remained  on  the  second  rather  than  on  the  first 
incumbrance. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  with  directions  to  enter  a  decree  ordering  the 
receiver  to  apply  the  net  rents  and  profits  in  his  hands  cov- 
ering the  period  in  question  to  the  payment  of  the  amount 
due  appellant  under  the  decree  of  foreclosure,  and  retain 
any  surplus  for  further  direction  of  the  Circuit  Court. 
Heversed  and  remanded  with  directions. 
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Paul  Jammel  r.  Nicholas  J.  Hanii. 

1.  Delivkry— 0/  a  Deed—What  is  a  Sufflcient—Anj  dispoeition 
made  of  a  deed  by  the  grantor,  with  the  intention  thereby  to  make 
dellv^ery  of  it,  so  that  it  shall  become  presently  effective,  will,  if  accepted 
by  the  grantee,  constitute  a  sufficient  delivery. 

2.  Same— 0/  Release  Deed^ Intentions  of  Parties^  How  Shown,— The 
intention  to  deliver  on  the  one  hand,  and  of  acceptance  on  the  other, 
may  be  shown  by  direct  evidence  of  the  intention,  or  may  be  presumed 
fram  acts  or  declarations^  or  both  acts  and  declarations  of  tlie  parties, 
constituting  parts  of  the  res  gestos,  which  manifest  such  intention. 

8.  Principal  and  Aobnt — When  the  Agents  Knowledge  is  Not  Conr 
structive  Notice  io  His  Principal. — An  agent's  knowledge  is  not  con* 
structive  notice  to  the  principal  when  the  agent  is  dealing  in  his  own 
interest  with  his  principal  and  against  the  interest  of  such  principal. 

4.  Release— 0/  Trust  Deed—  Unauthorized,  Has  no  Effect  upon  Sub- 
sequent Purcha,sers,  with  Notice. — An  unauthorised  release  has  no  effect 
upon  a  trust  deed  as  to  subsequent  purchasers  with  notice. 

6.  Same— Bc/or«  Maturity  of  Mortgage— Ordinary  Care  in  Paying 
Note, — ^It  is  not  such  care  a»  ordinarily  prudent  persons  observe  in  the 
transaction  of  business,  to  pay  off  a  note  secured  by  mortgage,  and  take 
a  release  from  the  mortgage  before  its  maturity  without  seeing  or  tak- 
ing up  the  note  or  making  inquiry  as  to  whether  the  mortgagee  is  still 
the  holder  of  the  note. 

6.  Records— Cy  Written  Instruments— Take  Effect  When,— AW  deeds, 
mortgages  and  other  instruments  of  writing  which  are  authorized  to  be 
recorded,  take  effect  from  the  time  of  filing  the  same  for  record,  as  to 
all  creditors  and  subsequent  purchasers,  without  notice;  and  all  such 
deeds  and  title  papers  are  adjudged  void  as  to  all  such  creditoi-s  and 
subsequent  purchasers,  without  notice,  until  the  same  are  bo  filed  for 
record. 


Bill  in  Chancery*— Trial  in  the  Superior  Court  of  Cook  County;  the 
Hon.  Farun  Q.  Ball,  Judge,  presiding.  Heai'ing  and  decree  for  com- 
plainant; appeal  by  defendant  Heard  in  this  court  at  the  October  term, 
18d8.    Reversed  with  directions.    Opinion  filed  Febi-uary  28,  1889. 

Statement  of  Case. 

Amelia  Thomas  and  James  S.  Thomas  conveyed  lots  4 
and  5  in  a  certain  subdivision  to  Theodore  H.  Schintz, 
trustee,  by  their  trust  deed,  dated  September  30, 1886,  secur 
ing  their  principal  note  for  $4,000,  payable  five  years  after 
date  to  their  own  order  with  interest  at  six  and  one-half  per 
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cent  per  annum,  both  principal  and  interest  being  payable 
at  the  ofBoe  of  Schintz.  The  installments  of  interest  were 
evidenced  bv  ten  interest  notes  and  all  of  the  notes  were 
indorsed  by  Amelia  and  James  S.  Thomas  to  the  order  of 
John  Lobstein.  Lot  4  was  released  Jnne  18,  1888,  as  to 
which  there  is  no  question,  the  controversy  being  only  with 
reference  to  lot  6.  The  principal  note  came  due  September 
30,  1891,  and  a  writing  was  executed  purporting  to  extend 
the  note  until  September  30,  1890,  su)>ject  to  the  payment 
of  ten  new  interest  notes  for  $130  each.  At  the  time  of 
this  extension  Schintz  took  up  the  principal  note,  and  after- 
ward, October  12, 1891,  sold  it,  wjth  the  new  interest  notes 
and  extension  agreement,  to  Mapn. 

About  September  1, 1896,  Mrs.  Thomas  saw  Schintz  with 
reference  to  a  renewal  or  extension  of  the  loan  which  fell 
due  at  the  end  of  that  month.  Schintz  told  her  that  the 
owner  of  the  mortgage  wijinted  his  money,  but  that  there. 
was  another  party  who  would  take  the  loan^  and  that  she 
and  her  husband  would  )iave  to  sign  new  papers.  He  said 
he  would  use  the  proceeds  of  the  new  loan  to  pay  off  the 
old.  Pursuant  to  thi^  arrangement,  Mr.  and.  Mrs.  Thomas 
executed  a  new  trusjb  deed  to  Schintz,  dated  September  9, 
1896,  which  was  a/cknowledged  September  14,1896,  and 
recorded  September  15th,  and  was  given  to  secure  the  prin- 
cipal note  of  Mr.  |ind  Mrs.  Thomas  for  $4,000,  payable  five 
years  after  date,  with  interest  at  six  and  one-half  per  cent 
per  annum,  and  ten  interest  notes  for  $130  each,  all  payable 
to  their  own  order  and  bv  them  indorsed.  At  the  time 
these  papers  were  executed,  Schintz  told  Mrs.  Thomas  that 
she  would  have  to  pay  $3.10  for  a  release  of  the  old  trust 
deed.  It  is  claimed  that  the  release  deed  was  never  deliv- 
ered. Mr.  and  Mrs.  Thomas  were  ignorant  about  business, 
and  bad  only  a  vague  conception  of  the  legal  nature  of  their 
transactions  with  Schintz;  but  it  is  shown  that  Schintz 
charged  them  for  a  release  of  the  old  trust  deed  and  told 
them  he  would  attend  to  it  He  told  Mrs.  Thomas  that  he 
would  get  the  old  trust  deed  released,  and  that  she  had 
,notiiing  to  do  except  to  pay  the  money.    In.  a  subsequent 
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statement  rendered  by  Scfaintz  to  Mr.  and  Mrs.  Thomas,  a 
chai*ge  of  $8.10  is  made  for  a  release  deed  and  recording 
same,  as  of  September  80th,  the  date  when  the  old  loan 
matured. 

Mann's  note  fell  due  September  80, 1896.  A  few  days 
before  that  date  he  went  to  the  office  of  Schintz  and  was 
told  that  the  Thomases  wanted  the  loan  extended  for  a 
year.  Schintz  asked  him  whether  he  was  satisfied  with 
that  arraiigeroeht,  and  he  i«aid  he  was,  and  went  away  sup- 
posing that  his  loan  had  been  or  would  be  extended  for  a 
year.  A  day  or  two  later  he  called  at  the  office  of  Schintz, 
from  whom  he  received  a  check  in  payment  of  the  last 
interest  note  for  $130  held  by  him.  Mann  did  not  receive 
any  extension  agreement  nor  any  new  interest  notes  at  this 
time,  but  relied  on  Schintz's  statement  that  the  Thomases 
wanted  to  extend  the  loan  for  a  year  instead  of  paying  the 
note.  Mann  paid  no  further  attention  to  the  matter  until 
al^but  April  1, 1807^  when  he  went  to  the  office  of  Sphintz 
and  received  a  check  for  $180  as  six  months  interest  on  the 
loan,  which  he  supposed  had  been  extended.  Mann  acceptefl 
and  relied  upon  Schintz's  false  statements  before  Jummel 
had  any  dealings  with  Schintz.  :  . 

On  the  6th  day  of  October,  1 896,  Schintz  executed  and 
acknowledged  a.  release  deed,  by  which  he  assumed  to 
*'  convey,  remise,  release  and  quit-claim ''  to  Amelia  and 
James  8.  Thomas  all  right,  title  or  interest  acquired  by 
him  under  the  trust  deed  dated  September  30,  1886.  This 
release  deed  was  filed  for  record  on  the  same  day,  with  the 
words  ^'  Box  519 ''  printed  or  indorsed  on  the  outside,  being 
the  box  in  the  recorder's  office  rented  by  Schintz,  in  which 
.papers  were  placed  to  be  returned  to  his  office. ,  The  relefise 
deed  was  placed  in  that  box  after  being  recorded  and  was 
subsequently  returned  to  Scbintz's  office.  It  never  camB  to 
the  hands  of  Mr.  and  Mrs.  Thomas. 

After  releasing  this  deed  Schintz  listed  the  new  securities 
among  the  mortgages  which  he  had  for  sale.  Jummel  nt 
that  time  had  some  money  which  he  wished  to  invest.  He 
was  bookkeeper  for  the  Independent  Brewing  Association, 
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which  had  done  basiness  with  Schintz,  as  its  attorney,  and 
he  sent  a  Mr.  Frickow  down  to  the  otBce  of  Schintz  to  get 
a  memoranda  of  mortgages^  which  he  had  for  sale.  Frickow 
brought  back  several  memoranda,  and  among  them,  a  mem- 
orandain  of  the  new  Thomas  loan.  Jummel  selected  this 
and  went  down  to  see  Schintz  about  it  on  the  14th  of  Octo- 
ber. He  told  Schintz  he  wanted  a  first  mortgage,  and 
Schintz  told  him  that  this  was  a  first  mortgage.  Before 
Jummel  went  out  to  get  the  money  to  pay  for  the  papers 
he  asked  Schintz  if  it  was  a  first  mortgage,  and  Schintz 
said  yes,  it  was  a  good  first  mortgage.  Jummel  thereupon 
went  to  the  Union  Trust  Company  Bank,  and  procured  two 
cashier's  checks,  amounting  to  $4,000,  which,  with  $25.25 
for  accrued  interest,  he  paid  to  Schintz,  and  took  the  seciV' 
rities  away  with  him  October  14,  1896.  The  first  interest 
note  fell  due  March  9,  1897.  Jummel  sent  it  to  Schintz 
for  collection,  and  on  the  day  of  its  maturity  Frickow  called 
but  was  told  that  the  money  had  not  come  in.  The  next 
day,  however,  Jummel  received  a  check  from  Schintz  for 
the  amount.  He  heard  nothing  more  about  the  matter 
until  after  the  failure  of  Schintz,  which  occurred  in  July, 
1897. 

Mann  and  Jummel  both  relied  upon  Schintz.  Mann  had 
the  title  examined  by  Schintz,  and  had  no  other  lawyer  when 
he  bought  the  first  set  of  papers.  He  had  been  dealing 
with  Schintz  in  this  way  for  a  long  time.  Schintz  told  him 
that  he  was  buying  a  first  mortgage.  He  never  went  to 
look  at  the  property,  but  left  the  whole  matter  in  the  hands 
of  Schintz.  Jummel  was  equally  confiding.  Schintz  told 
him  he  was  buying  a  first  mortgage,  and  he  accepted  this 
statement.  He  did  not  have  the  title  examined,  and  did  not 
have  any  search  made  in  the  recorder's  ofllce.  He  did  not 
look  at  the  property  before  buying,  but  had  perfect  confi- 
dence in  Schintz.  In  point  of  reliance  on  Schintz  there  is 
nothing  to  choose  between  the  parties.  Both  trusted  him 
completely. 

Schintz  failed  to  pay  the  money  received  from  Jummel 
to.  Mann,  And  on  the  10th  day  of  August,  1 897,  Mann  took 
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a  judgment  by  confession  against  Mr.  and  Mrs.  Thomas  on 
the  old  note,  and  on  the  9th  day  of  September  filed  his  bill 
to  foreclose  the  trust  deed  and  set  aside  the  release.  J  ummel 
filed  his  cross-bill  to  foreclose  the  trust  deed  securing  his 
notes,  claiming  that  his  lien  was  superior  to  Mann's.  Mr. 
and  Mrs.  Thomas  also  filed  their  cross-bill  to  enjoin  the  col- 
lection of  Mann's  judgments.  After  issues  were  made,  there 
was  a  reference  to  the  master  to  take  proof  and  report  the 
same  with  his  conclusions.  The  master  recommended  a 
decree  setting  aside  the  release,  and  making  the  Mann  trust 
deed  a  first  lien,  the  trust  deed  securing  the  notes  held  by 
Jummel  a  second  lien,  dismissing  the  cross-bill  of  Mr.  and 
Mrs.  Thomas,  and  directing  a  sale  of  the  property  to  pay 
the  liens  in  said  order.    Jummel  alone  has  appealed. 

William  W.  Case,  attorney  for  appellant. 

Delivery  and  acceptance  rest  on  the  intention  of  the  par- 
ties. Masterson  v.  Cheek,  23  III.  72;  Walker  v.  Walker,  42 
III.  811;  Price  v.  Hudson,  125  111.  284;  Miller  v.  Meers,  155 
IlL  284. 

Knowledge  of  an  agent  is  not  imputed  to  his  principal 
when  the  agent's  purpose  would  be  thwarted  by  imparting 
that  knowledge.  Kennedy  v.  Green,  8  M.  &  K.  699;  Wright 
V.  Bruschke,  62  111.  App.  858;  Gammon  v.  Huse,  100  IlL 
234;  Higgins  v.  Lansingh,  154  111.  301;  Seavems  v.  Presby- 
terian Hospital,  173  111.  414. 

In  no  case,  whether  the  grantees  be  infants  or  adults,  is  a 
formal  delivery  and  acceptance  essential,  though  there  must 
be  acts  shown  evincing  such  intention.  The  intention  of 
the  party  is  the  controlling  element  in  contracts  of  this 
character,  and  whenever  it  is  manifest  by  facts  and  circum- 
stances that  the  grantor  in  delivering  a  deed  to  the  recorder 
to  be  placed  on  record,  without  any  explanation,  intended 
to  part  with  his  title,  the  presumption  is  and  should  be  that 
he  then  delivers  it  for  the  benefit  of  the  grantee  and  it 
should  and  will  take  effect  from  that  moment,  an  accept- 
ance by  the  grantee  being  presumed  from  the  beneficial 
nature  of  the  transaction.    Masterson  v.  Cheek,  23  IlL  72. 
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Ko  formal  delivery  to  the  grantee  in  person  was  neces- 
sary. If  the  grantor  in  a  deed  intends,  when  executing  it, 
to  be  understood  as  delivering  it,  that  is  sutBcient.  The 
intention  of  the  party  is  the  controlling  element.  Walker 
V,  Walker,  42  III.  311. 

Any  disposition  made  of  the  deed  by  the  grantor  with 
the  intention  thereby  to  make  delivery  of  it,  so  that  it  shall 
become  presently  effective  as  a  conveyance  of  the  title,  will, 
if  accepted  by  the  grantee,  constitute  a  sufficient  delivery. 
The  intention  to  deliver  on  the  one  hand  and  of  acceptance 
on  the  other  may  be  shown  by  direct  evidence  of  the  inten- 
tion, or  may  be  presumed  from  acts  or  declarations,  or  both 
acts  and  declarations  of  the  parties,  constituting  parts  of  thd 
res  gestas  which  manifest  such  intention.  Price  v.  Hudson, 
125  IlL  284;  Miller  v.  Meers,  155  111.  284,  293. 

The  reason  why  knowledge  of  an  agent  is  imputed  to  his 
principal  is  that  it  is  presumed  he  will  communicate  bis 
knowledge  as  in  duty  bound.  The  rule  is  applicable  only 
when  that  presumption  holds  good.  Hence  it  can  not  be 
invoked  in  case  of  a  sale  by  the  agent  to  his  principal,  nor 
in  any  other  case  where  the  personal  interest  of  the  agent 
is  adverse  to  that  of  the  principal,  or  where  the  agent's 
plans  would  be  defeated  by  communicating  the  knowledge 
which  he  possesses.  Kennedy  v.  Green,  3  M.  &  K.  699,  717; 
Wright  v.  Bruschke,  62  111.  App.  358,  367;  Gammon  v.  Huse, 
100  IlL  234,  241. 

As  a  rule  a  principal  is  chargeable  only  with  knowledge 
of  that  which  his  agent  learned  in  the  course  of  his  agency,. 
not  with  what  he  learned  in  his  private  business  or  as  agent 
for  some  one  other  than  the  principal  sought  to  be  charged. 
Wright  V.  Bruschke,  62  111.  App.  358,  367,  and  cases  cited. 

Ives,  Mason  &  Wtman,  attorneys  for  appellee. 

The  execution  and  recording  of  the  deed  without  delivery 
does  not  render  it  operative.  The  subsequent  assent  of  the 
grantee  to  receive  it  renders  it  for  the  first  time  operative. 
Kingsbury  v.  Burnside,  58  111.  310;  Dale  v.  Lincoln,  62  111. 
22;  Brown  v.  Brown,  167  111.  631. 

It  is  essential  to  delivery  that  there  be  an  acceptance. 
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Herbert  v.  Herbert,  fireese,  854;  1  Devlin  on  Deeds  (2d  Ed.), 
Bee.  285,  and  cases  cited;  Bryan  v.  Walsh,  2  Gilm.  557;  Fer- 
guson V.  Miles,  3  Giltn.  358;  Dickerson  v.  Merriman,  100  III. 
842;  Weber  v.  Christen,  121  111.  91. 

When  a  deed  of  trust  p^iven  to  secure  a  debt  is  released 
through  mistake  or  fraud,  a  subsequent  incumbrancer  can 
not  obtain  a  prior  lien.  Barbour  v.  Mortgage  Co.,  102  II li 
121:  Campbell  v.  Trotter,  100  111.  281;  Miller  v.  Wack,8ax. 
204;  Trenton  Bkg.  Co.  v.  Woodruff,  1  Gr.  Ch.  117;  Gar- 
wood V.  Eidridge,  Id.  145. 

The  payment  of  negotiable  paper  secured  by  mortgage 
without  demanding  the  production  of  the  notes  is  such  neg- 
ligence that  if  loss  accrues  thereby  the  courts  will  place 
such  loss  upon  the  parties  making  such  payment.  Keohane 
V.  Smith,  97  111.  156;  Cooley  v.  Willard,  34  111.  68;  Windel 
V.  Bonebrake,  28  Fed.  Rep.  165. 

All  deeds,  mortgages  and  other  instruments  of  writing 
which  are  authorized  to  be  recorded,  shall  take  effect  and 
be  in  force  from  and  after  the  time  of  filing  the  same  for 
record,  and  not  before,  as  to  all  creditors  and  subsequent 
purchasers,  without  notice;  and  all  such  deeds  and  title 
papers  shall  be  adjudged  void  as  to  all  such  creditors  and 
subsequent  purchasers  without  notice,  until  the  same  shall 
be  filed  for  record.  Hurd's  R.  S.,  111.  (1897),  Chap.  30, "  Con- 
veyances," Sec.  80. 

Deeds,  mortgages  and  other  instruments  of  writing  relat- 
ing to  real  estate,  shall  be  deemed,  from  the  time  of  being 
filed  for  record,  notice  to  subsequent  purchasers  and  credit- 
ors, though  not  acknowledged  or  proven,  according  to  law. 
Ibid.,  Sec.  31. 

Ogle  V.  Turpin,  102  111.  148,  is  a  case  of  reliance  on  the 
release  as  well.    The'^court  said : 

^'  The  ruling  of  this  court  has  been,  under  our  recording 
laws,  that  a  purchaser  or  incumbrancer  may  rely  on  and  be 
protected  by  a  clear  and  regular  title  of  record." 

Mh.  Pbestdino  Justice  Windes,  after  stating  the  case  as 
above,  delivered  the  opinion  of  the  court. 
Appellant  argues,  first,  that  the  release  deed  was  not  void 
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because  it  was  never  delivered  to  Mr.  and  Mrs.  Thomas; 
second,  that  appellant  is  not  chargeable  with  notice  of 
Schintz's  fraud;  third,  that  the  neglect  of  appellant  tot 
examine  the  records  is  immaterial;  fourth,  that  appellant  is 
ent'itled'to  the  rights  of  a  purchaser  for  value  without  notice; 
and,  fifth,  that  the  registry  laws,  the  principles  of  equity, 
and  the  interests  of  public  policy  conibine  to  give  appellant 
the  prior  lien.  .  ,     > 

As  to  the  first  contention,  we  think  it  is  clearly  appar- 
ent from  the  evidence,  that  in  making  and  recording 
the  release  Schintz  acted  for  Mr.  and  Mrs^  Thomas;  that  it 
was. their  intention  that  the  release .  should  be  made,  and 
that  when  it  was  executed  by  Schintz  and  placed  of  record 
it  became  a  complete  deed  a3  to  them,  to  all  intents  and  pur- 
poses the  same  as  if  Schintz  had  delivered  it  into  their  hands 
and  they  had  thereafter  directed  him  to  place  it  on  record. 
Price  v.*^ Hudson,  125  111.  284-6;  Bovee  v.  Hinde,  186  111.  137 
Provart  v.  Harris,  15.0  III.  41-8;  Miller  v.  Meers,  155  111. 
291-3.  , 

In  the  last  case,  the  court  approves  and  quotes  from  the 
Price  case,  supra^  viz. : 

^^  Any  disposition  made  of  the  deed  by  the  grantor,  with- 
the  intention  thereby  to  make  delivery  of  it,  so  that  it  shall 
become  presently  effective  as  a  conveyance  of  a  title,  will, 
if  accepted  by  the  grantee,  constitute  a  suificient  delivery.. 
(Citing  cases.)  The  intention  to  deliver  on  the  one  hand, 
and  of  acceptance  on  the  other,  may  be  shown  by  direct  evi- 
dence of  the  intention,  or  may  be  presumed  from  acts  or 
declarations,  or  both  acts  and  declarations  of  the  parties,  con- 
stituting parts  of  the  res  gesUe  which  manifest  such  inten- 
tion.^' 

Mr.  and  Mrs.  Thomas  understood  there  was  to  be  a  release, 
and  Schintz  told  them  he  would  attend  to  it;  that  he  would 
get  the  old  trust  deed  released,  and  that  they  had  nothing 
to  do  but  pay  the  money.  They  left  the  whole  matter  to 
Schintz  to  manage,  and  there  is  no  doubt  but  that  he  intended 
that  the  release  should  be  a  perfect  deed,  and  that  was  what 
they  desired.  It  is  true,  they  expected  that  the  notes  secured 
by  the  trust  deed  should  be  paid,  but  that  was  left  to 
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Schintz.  He  carried  out  their  and  his  intention  as  to  the 
release,  and  that  was  sufficient  It  is  immaterial,  so  far  as 
concerns  the  validity  of  the  deed  as  between  them,  that  he 
failed  to  pay  Mann. 

Second.  As  to  whether  appellant  is  chargeable  with 
notice  of  Scbintz's  fraud  in  releasing  the  Mann  trust  deed, 
will  depend  upon  whether  Schintz  was  appellaut's  agent  It 
can  not  be  said  that  Schintz  was  appellant's  agent  to  examine 
the  title.  The  title  wais  not  examined,  and  ap|)ellant  went 
to  Schintz  to  buy  the  notes  and  mortgage  becanse  he  had 
them  for  sale.  Appellant  asked  Schintz  if  the  mortgage 
was  a  first  mortgage,  and  Schintz  told  him  that  it  was. 
Appellant  had  no  attorney,  and  did  not  search  the  records 
himself,  nor  have  any  one  do  so.  He  never  did  any  business 
with  Schintz  before  and  did  not  afterward,  except  that  he 
sent  the  first  interest  note  to  Schintz  and  received  from 
him  a  check  for  the  amount  of  the  note. 

We  can  see  no  difference  between  their  relations  and 
those  of  any  other  purchaser  and  seller  of  a  mortgage 
security,  beyond  the  fact  that  Schintz  had  theretofore  been 
the  attorney  of  appellant's  employer,  the  Brewing  Associa- 
tion, which  we  regard  as  of  no  significance  as  tending  to 
establish  agency.  Did  Schintz  become  appellant's  agent 
because  he  was  the  trustee  in  the  deed  of  trust  secnrini;  the 
notes  purchased  by  appellant?  He  became  the  trustee  in 
this  deed  September  15,  1896,  the  day  it  was  recordeil,  if 
not  before.  Appellant  first  did  business  with  him  October 
14,  1 896,  and  as  we  have  seen,  there  was  no  basis  for  such 
agency  up  to  the  time  of  the  purchase  of  the  notes  by  appel- 
lant. If  Schintz  then  became  the  agent  of  appellant,  he 
becanie  such  when  the  notes  were  purchased  by  appellant 
and  not  before. 

To  make  appellant  chargeable  with  Schintz's  knowledge 
in  this  case,  Schintz  must  have  been  his  agent  before  the 
purchase  was  complete.  If,  however,  it  may  be  said  Schintz 
was  in  an}''  sense  appellant's  agent,  he  was  acting  in  his  own 
interest  and  against  appellant's.  An  agent's  knowledge  is 
not  constructive  notice  to  the  principal  when  the  agent  ia 
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dealing  in  bis  own  interest  with  the  principal  and  against 
the  interest  of  the  latter,  fliggins  v.  Lansingh,  154  111.  301; 
Seaverns  v.  Pres.  Hospital,  173  111.  414. 

In  the  Higgins  case,  vupra^  it  was  held  that  when  the 
president  of  a  corporation,  having  knowledge  of  infirmities 
of  his  title  thereto,  sold  it  securities,  his  knowledge  was  not 
notice  to  the  corporation — that  he  was  ft  stranger  to  the 
corporation.  In  the  Seavems  case,  ^upra^  the  same  doctrine 
is  announced  as  an  eiception  to  the  general  rule  that 
knowledge  of  the  agent  is  imputed  to  the  principal,  and  it 
was  held  that  the  knowledge  of  the  president  of  a  corpora* 
tion,  being  a  member  of  a  firm  of  real  estate  agents  who 
were  negotiating  a  loim  to  the  corporation,  was  not  to  be 
charged  to  the  corporation.  The  coiiirt  quotes  from  the 
Higgins  case,  viz. : 

^'  His  interest  (the  president's)  is  opposed  to  their's  (the 
corporation's),  and  the  presumption  is,  not  that  he  will  com- 
municate his  knowledge  of  any  secret  infirmity  of  the  title 
to  the  corporation^  but  that  he  will  conceal  it,"  and  further 
say :  '^  Here  the  president  was  negotiating  the  note  and 
mortgage  to  the  defendant  in  error,  and  he  stands,  under 
the  autnorities,  as  a  stranger  to  the  hospital,  and  must  be 
held  not  to  represent  it  in  the  transaction  so  as  to  charge  it 
with  the  knowledge  which  he  may  have  possessed  but  did 
not  communicate  to  it,  and  which  it  did  not  know." 

Schintz  well  knew  that  if  he  communicated  to  appellant 
his  fraudulent  intent  and  the  fact  that  the  notes  secured  bv 
the  Mann  trust  deed  had  not  been  paid,  appellant  would 
not  purchase.  To  keep  silent  would  be  in  his  interest  and 
against  appellant's  interest.  We  therefore  think  he  occu- 
pied the  same  position  relatively  to  appellant  that  the 
president  did  to  the  corporation  in  the  two  cases,  supra. 

Third.  That  the  neglect  of  appellant  to  examine  the 
records  before  purchasing  is  wholly  immaterial,  is,  we  think, 
plain.  The  only  information  which  an  examination  of  the 
records  would  have  given  him,  was  that  the  Mann  trust 
deed  was  released  of  record,  and  the  trust  deed  securing  the 
notes  he  desired  to  purchase  was  a  first  lien.  This  knowl- 
edge he  obtained  from  Schintz,  and  that  was  true  so  far  as 
appeared  from  the  records. 
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The  fourth  and  fifth  contentions  of  appellant  will  be  con- 
sidered together.  These  contentions  present  the  question 
which  of  two  equally  innocent  and  confiding  holders  of 
securities  secured  by  separate  trust  deeds  to  the  same 
trustee,  under  the  facts  above  stated,  shall  have  priority. 
We  can  niot,  for  lack  of  time,  attempt  to  follow  counsel  on 
either  side  in  a  discussion  of  the  multitudinous  propositions 
advanced  and  cases  cited  by  them  on  this  question.  An 
examination  of  every  case  cited  by  either  counsel  will  show 
some  fact  which  will  distinguish  it  from  the  case  at  bar, 
though  the  language  of  the  court  in  many  of  the  cases 
might  seem  to  strongly  favor  the  view  of  the  counsel  citing 
it  We  will  not  undertake  to  review  them,  but  refer  espe- 
cially to  Insurance  Co.  v.  Eldredge,  102  U.  S.  545;  Peters 
v.  Bain,  133  U.  S.  696;  Myers  v.  Ross,  3  Head  (Tenn.),  59; 
Ely  V.  Scofield,  35  Barb.  330;  Vannice  v.  Burgen,  16  la. 
555;  Home  Savings  Bank  v.  Bierstadt,  168  111.  618,  cited 
by  appellee,  jand  Williams  v.  Jackson,  107  U.  8. 478;  Wilson 
V.  Park  Coram'rs,  70  111.  46;  Walton  v.  Follansbee,.131 
111.  147;  Kigour  v.  Guckley,  83  111.  109;  Barrett  v.Hinqk- 
ley,  124  111.  46;  Himrod  v.  Oilman,  147  111.  293;  Humble 
V.  Curtis,  ir»0  111.  193;  Burt  v.  Batavia,  etc.,  Co.,  86  111.  66} 
and  McAuIiffe  v.  Renter,  166  111.  491,  cited  by  appellant, 
and  especially  relied  upon  to  establish  their  respective  con- 
tentions. 

In  Barbour  v.  Scottish  Am.  Co.,  102  111.  121,  in  which  it 
was  claimed  that  a  trustee,  without  authority  of  the  holder 
of  notes  secured  by  it,  had  released  a  trust  deed,  and  that 
a  subsequent  incumbrancer,  relying  thereon,  could  not 
obtain  a  prior  lien,  the  court  said  :  ^*  If  the  deed  of  trust 
was  released  by  Welsh  (the  trustee)  without  any  authority 
from  Barbour  (the  holder  of  the  note),  and  the  act  was 
never  sanctioned  or  ratified  by  him,  it  is  apparent  that  the 
Mortgage  Company  (the  junior  incumbrancer)  could  not 
hold  the  property  as  against  complainant's  deed  of  trust 
(the  one  released).'^  A  reading  of  this  case  shows  that  this 
language  of  the  court  was  unnecessary  to  a  decision  of  the 
case,  because  the  court  held  the  proof  showed  that  the 
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holder  of  the  notes  secured  by  the  senior  trust  deed  bad 
authorized  its  release,  and  even  if  it  was  not  authorized,  bis 
subsequent  acts  ratified  it.  The  notes  secured  by  the 
released  trust  deed  had  not  matured  at  the  time  of  the 
release.  In  Stiger  v.'Bent,  111  111.  328-40,  in  which  the 
court  states.  ^^  The  real  contest  here  is,  whether  the  pay- 
ment by  Stiger  (a  subsequent  purchaser)  to  Davis  (the  trus- 
tee in  the  deed  sought  to  be  foreclosed),  and  the  entry  of 
satisfaction  by  Davis  on  the  record  of  the  deed  of  trust, 
released  the  land  from  the  operation  of  that  deed,  so  far  as 
Stiger  and  those  claiming  under  him  are  concerned,"  and 
refers  with  approval  to  its  decision  in  the  Barbour  (iase, 
9upra^  reciting,  however,  the  whole  substance  of  the  decis-t 
ion.  The  court  also  refers  to  the  Eldredge  case,  102  IT.  S. 
545,  supra^  as  stating  the  law  that  an  unauthorized  release 
has  no  effect  upon  the  trust  deed  as  to  *'  subsequent  pur- 
chasers with  notice,"  and  said :  '^  It  is  claimed  here,  how* 
ever,  that  Stiger  was  not  a  purchaser  with  notice,  and  upon 
the  solution  of  this  hinges  the  present  question."  The  court 
held  that  as  Stiger  refused  to  purchase  unless  he  could  pay 
off  the  trust  deed,  and  applied  to  the  trustee  for  that  pur- 
pose,and  the  record  of  the  deed  of  trust  informed  him,  before 
the  entry  of  satisfaction,  that  the  note,  which  was  overdue, 
was  not  payable  to  the  trustee,  but  to  Bent,  and  was  nego- 
tiable by  indorsement,  and  as  he  did  not  require  its  produc- 
tion and  cancellation,  he  was  not  an  innocent  purchaser. 

In  Land  Co.  v.  Peck,  112  111.  443,  it  was  held,  citing  the 
Barbour  case,  supretj  and  Stanley  v.  Valentine,  79  111.  544, 
as  authority,  that  releases  of  trust  deeds  which  were  eze- 
cuted  and  placed  in  escrow  by  the  trustees  to  be  recorded 
on  the  performance  of  certain  conditions,  and  which  were 
recorded  in  violation  of  such  conditions  and  without  the 
assent  or  knowledge  of  holders  of  bonds  secured  by  the  trust 
deeds,  whose  bonds  had  not  matured  when  the  releases 
were  recorded,  were  inoperative  as  against  the  bondholders. 
The  court  say  :  **  It  is  very  true  that  those  subsequently 
acquiring  interests  in  the  property,  were  liable  to  be  misled 
and  take  the  premises  to  be  unincumbered  by  these  trust 
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deeds,  from  these  releases  appearing  of  record;  but  we  do 
not  see  that  it  was  in  any  way  from  the  fault  of  the  bond- 
holders, or  that  there  has  been  any  conduct  of  theirs  which 
should  visit  them  with  the  loss  of  their  security."  It  does 
not  appear  from  the  opinion  that  there  were  any  innocent 
subsequent  purchasers  or  incumbrancers  and  the  bonds  had 
not  matured. 

In  a  number  of  cases  it  has  been  held  that  it  is  not  the 
usual  care  which  an  ordinarily  prudent  person  observes  in 
the  transaction  of  his  business,  to  pay  off  a  note  and  take  a 
release  from  the  mortgage  before  its  maturity  without  see- 
ing or  taking  up  the  note  or  making  any  inquiry^  as  to  whether 
the  mortgagee  is  still  the  holder  of  the  note.  Windle  v. 
Bonebrake,  28  Fed.  R.  165;  Skeele  v.  Stocker,  11  111.  App. 
144;  Keohane  v.  Smith,  97  111.  160. 

In  two  of  the  cases,  Barbour  and  Peck,  aupra^  the  securi- 
ties had  not  matured,  and  in  the  Stiger  case,  supra,  Stiger 
was  held  to  be  chargeable  with  notice  for  other  entirely 
sufficient  reasons,  though  the  paper  had  long  passed  matu- 
rity when  the  release  was  made.  We  therefore  think  that 
these  facts  distinguish  these  cases  from  the  one  at  bar. 

Our  recording  act  has  the  following  provisions,  viz.: 

^^  All  deeds,  mortgages,  and  other  instruments  of  writing, 
which  are  authorized  to  be  recorded,  shall  take  effect  and 
be  in  force  from  and  after  the  time  of  filing  the  same  for 
record,  and  not  before,  as  to  all  creditors  and  subsequent  pur- 
chasers, without  notice;  and  all  such  deeds  and  title  papers 
shall  be  adjudged  void  as  to  all  such  creditors  and  subse- 
quent purchasers,  without  notice,  until  the  same  shall  be 
filed  for  record."    Hurd's  R.  S.,  111.  (1897),  Chap.  30,  Sec.  30. 

^*  Deeds,  mortgages  and  other  instruments  of  writing 
relating  to  real  esUite,  shall  be  deemed,  from  the  time  of 
bein^  filed  for  record,  notice  to  subsequent  purchasers  and 
creditors,  though  not  acknowledged  or  proven,  according  to 
law."    Ibid,  Sec.  31. 

There  being  no  circumstance  shown  by  this  record  which 
would  tend  to  establish  that  appellant  was  chargeable  with 
notice  of  Schintz's  fraud,  and  the  note  held  by  appellee 
being  overdue,  we  think  he  was  entitled  to  rely  upon  the 
records  as  they  appeared  at  the  time  he  purchased  his  secu« 
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rities.  Schintz  had  the  power  to  release  the  Mann  trust  deed 
when  the  notes  were  paid.  The  notes  had  matured  and 
Schintz  had  made  and  recorded  the  release  before  appellant 
saw  him  with  regard  to  the  purchase.  Appellant  had  the 
right  to  rely  upon  the  record,  which  said,  in  effect,  that 
the  notes  secured  by  the  Mann  trust  deed  had  been  paid — 
they  then  being  overdue.  We  think  it  immaterial  that  he 
did  not  actually  see  the  record  showing  the  Schintz  release, 
because  he  had  received  that  information,  in  effect,  from 
Schintz,  and  could  have  learned  no  more  from  a  personal 
search  of  the  records. 

If  appellant  is  to  be  deprived  of  a  first  lien  by  reason  of 
Schintz's  fraud,  because  appellee  was  equally  innocent  with 
him,  then  the  recording  laws  of  the  State  are  of  little  avail 
to  a  subsequent  incumbrancer  who,  in  loaning  his  money, 
TeUes  upon  the  records.  Before  he  can  be  protected  from 
fraudulent  releases,  he  must,  at  his  peril,  inquire  as  to  the 
payment  of  securities,  however  long  past  maturity  at  the 
time  of  the  release.  There  would  seem  to  be  no  especial 
hardship  in  a  rule  of  decision  making  it  incumbent  on  him 
to  inquire  in  case  of  release  before  maturity  of  the  debt  as 
shown  by  the  record,  or  trust  to  the  honesty  of  the  trustee 
making  the  release. 

The  decree  will  be  reversed,  with  directions  to  the  Supe- 
rior Court  to  enter  a  decree  giving  appellant  a  first  lien 
and  appellee  a  second  lien  on  the  premises  in  question.. 
Beversed  with  directions* 


IKO       801 
95     '818 

by  her  Next  ITrfend^  etc« 

1.  Nbouoencb— Of  Person  in  Charge  of  a  Child  Not  to  he  Imputed  to 
theChUd, — Where  the  negligence  of  a  man  standing  upon  a  street  car 
platform  with  a  child  contribnted  to  the  child*8  injury,  his  negligence 
can  not  be  imputed  to  the  child  to  bar  her  a  recovery,  bAsed  upon  the 
negligence  of  the  railway  company. 

2.  Damaoss— TFA^n  $£,000  is  Not  Excessive.— Vihere  a  five-year-old 
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child  received  an  injury  consisting  of  a  simple  fracture  of  the  thigh 
bone,  and  the  limb,  after  being  kept  in  a  plaster  cast  and  held  by  stirrop 
and  weights  for  four  or  five  weeks,  was  permanently  shortened  to  a 
alight  extent,  and  after  two  years  still  caused  pain  and  weakness  in  the 
limb,'|2,000  is  not  excessive. 

Aetlott  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit  Gourt 
of  Ck)ok  County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Verdict  for 
plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at  the  October 
term,  1S88.    Affirmed.    Opinion  filed  February  28,  1899. 

The  plaintiff  in  error  herein,  at  the  time  of  the  injury  in 
question,  was  a  common  carrier  of  passengers  and  operated 
a  system  of  elevated  railroad  lines  through  the  city  of  Chi- 
cago. On  December  18, 1805,  the  defendant  in  error,  Annie 
Kersey,  at  that  time  of  the  age  of  five  years,  was  in  charge 
of  William  and  Jessie  Oarth.  They  had  been  spending  the 
evening  with  some  friends  and  were  on  the  elevated  plat- 
form at  Marshfield  avenue  station  for  the  purpose  of  trans- 
ferring from  the  main  line  to  the  branch  line.  A  train 
consisting  of  a  Jiiotor  ca!r  and  trailer  approached  and  stopped, 
and  the  gate  was  opened  by  the  guard  to  admit  passengers. 
It  was  a  stormy,  rainy  night,  and  the  platforms  of  the  cars 
were  wet.  Mr.  Oarth,  who  had  the  child  by  the  hand,  got 
on  the  platform  of  the  trailer;  the  child  followed  him 
While  they  were  still  on  the  platform,  and  before  they  had 
entered  the  car,  the  guard  closed  the  gate  and  gave  the  sig- 
nal to  go  ahead.  In  order  to  enter  the  motor  car  it  was 
necessary  to  step  upon  the  front  platform  of  the  trailer  and 
then  step  over  the  space  between  that  car  and  the  motor 
car  on  to  the  rear  platform  of  the  motor  car. 

There  is  some  dispute  as  to  the  exact  manner  and  order 
of  entering  the  train  by  the  party.  But  it  is  undisputed 
that  Garth  and  the  child,  defendant  in  error,  were  still  upon 
the  front  platform  of  the  trailer  and  in  the  act  of  crossing 
over  to  the  motor  car  when  the  train  started.  As  they 
crossed  over,  the  defendant  in  error  fell  between  the  two 
cars  to  the  structure  below  and  was  injured.  It  is  also  un- 
disputed that  the  guard  or  conductor,  who  gave  the  signal 
to  start,  was  aware  of  the  presence  of  Garth  and  the  child 
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upon  the  platform^  when  he  caused  the  train  to  start  for- 
ward. 

As  to  whether  the  train  started  in  the  ordinary  manner  or 
with  an  nnusaally  sudien  and  violent  jerk,  is  controverted. 
There  was  evidence  tending  to  show  that  as  the  train  started 
the  space  between  the  cars  was  widened  upon  the  side  where 
Garth  and  defendant  in  error  were  undertaking  to  cross, 
and  that  this  widening  of  the  space  upon  that  side  was 
paused  by  a  curve  in  the  tracks. 

The  first  count  of  the  declaration  alleged  that  the  defend- 
ant negligently  caused  the  train  to  start  with  a  sudden  and 
violent  jerk  while  the  plaintiff  was  on  the  platform  of  the 
train,  and  before  she  had  entered  a  car,  thus  causing  her  to 
fall  between  the  two  cars. 

The  second  count  of  the  declaration  alleged  that  while 
she  was  passing  f rom.one  platform  to  the  other,  the  defend- 
ant carelessly  and  negligently  started  the  train,  and  plaintiff 
was  precipitated ., between  the  ends  of  the  cars  and  upon 
the  structure  beneath. 

The  trial  resulted  in  a  r^^ict  for  defendant  in  error,  by 
which  her  damages  were  assessed  at  $2,5(>0.  After  a  remit- 
titur of  $500,  judgment  was  entered  upon  that  verdict. 

Ira  0.  Wood  and  Addison  L.  Gardner,  attorneys  for 
plaintiff  in  error;  W.  W.  Gurlbv,  of  counsel. 

■  • 

J.Warren  Pkase,  attorney  for  defendant  in  error.*^ 

Hr.  Justice  Sears  delivered  the  opinion  of  the  court. 

If  it  may  be^  declared  by  a  jury  to  be  negligence  to  start 
a  train  under  the  circumstances  here  surrounding,  while  a 
passenger  of  tender  years  was  known  to  be  still  upon  the 
platform  of  the  car  and  had  not  yet  entered  the  car,  but 
was  proceeding  so  to  do,  then  under  the  second  count  of  the 
declaration  the  evidence  clearly  sustains  the  verdict.  Petrie, 
who  was  conductor  of  the  train  and  stood  upon  the  plat; 
lorm  in  question,  testified : 

^*  After  I  closed  the  gate  I  turned  to  the  trailer  car  to 
unnounce  to  the  passengers  the  next  station.    Before  that  I 
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had  rung  the  signal  to  go  ahead,  and  the  train  had  started. 
The  door  of  the  trailer  car  was  open.  All  the  passengers 
were  not  seated.  There  were  some  standing  up.  There 
was  no  passenger  standing  inside  the  coach,  only  this  lady 
that  got  on.  The  man  and  the  little  girl  were  on  the  plat- 
form. I  knew  there  was  a  man  on  the  platform  with  a  lit- 
tle ^rl,  holding  the  little  girl's  hand.  1  didn't  turn  around 
to  observe  where  they  were  going  or  what  they  were  doing. 
I  looked  due  south  to  see  that  nolx)dy  else  got  on  the  train. 
I  didn't  just  at  that  time  look  around  to  see  what  that  man 
and  the  little  girl  were  doing.  I  knew  they  were  standing 
there  on  the  coach  platform,  next  to  me.  *  It  was  a  rainy, 
drizzly  night;  not  such  a  night  that  people  stand  out  on 
railroad  platforms  with  little  girls.  I  tn  ought  he  was  going 
to  try  to  get  into  some  car.  I  knew  he  hsd  not  got  into 
any  car;  that  he  was  still  standing  on  the  platform.  He 
was  standing  back  of  me;  I  didn't  look  at  the  time-  to  see 
whether  he  was  moving  or  not.  After  I  had  called  the 
name  of  Madison  street  as  the  next  station,  then  I  turned 
and  then  is  when  1  caught  a  glimse  of  the  little  girl  falling. 
*    *    *    The  man  had  not  had  time  to  go  in  the  train." 

The  testimony  of  this  witness,  who  was  called  by  plaintiff 
in  error,  was  uricontroverted. 

We  can  not  say  that  the  jury  were  not  warranted  by  the 
evidence  in  finding  that  the  plaintiff  in  error,  through  its 
conductor,  was  guilty  of  such  a  lack  of  care  in  relation  to 
defendant  in  error,  its  passenger,  as  niade  it  liable  |or  the 
injury  which  resulted.  C.  &  A.-R.  .R.  v.  Arnol,  144  111. 
261;  N.  C.  St.  R.  R.  v.  Cook,  146  111.  551;  W.  C.  St.  Ry.  Co. 
V.  Craig,  57  111.  App.  411. 

The  negligence  of  Garth,  if  he  was  negligent,  can  not.  be 
imputed  to  defendant  in  error  to  bar  her  from  a  recovery 
based  upon  negligence  of  plaintiff  in  error.  Chi.  C.  Ry.  Co. 
T.  Wilcox,  188  111.  370. 

The  jury  were  warranted  by  the  evidence  in  finding  that 
his  negligence,  if  any,  was  not  the  proximate  cause  of  the 
injury  to  defendant  in  error,  but  that  the  negligence  of 
plaintiff  in  error  was  such  proximate  cause.  Nor  can  any 
contributory  negligence  be  attributed  to  this  child  of  five 
years  of  age  by  reason  of  her  own  conduct  The  C,  St.  L, 
&  P.  R.  R.  Co.  V.  Welsh,  118  111.  672;  Chi.  W.  D.  Ry.  Co. 
V.  Ryan,  131  111.  474. 
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The  only  complaint  as  to  naatters  of  procedure  are 
directed  to  the  refusal  of  the  trial  court  to  strike  out  an 
answer  by  the  witness,  Lanfield,  and  the  giving  of  the  first, 
second  and  third  instructions  tendered  by  the  counsel  for 
defendant  in  error. 

The  answer  of  the  witness  to  which  objection  was  made, 
was  as  follows :  "  They  rang  the  bell  and  the  car  went  and 
gave  such  a  terrible  jerk."  It  is  true  that  the  description 
would  give  no  very  precise  information  to  the  jury  as  to 
the  suddenness  and  violence  of  the  jerk,  but  it  was  explain- 
able and  was  explained  upon  further  examination.  We  do 
not  regard  the  refusal  of  the  court  to  strike  it  out  as  rever- 
sible error. 

The  instructions  noted  are  objected  to  because  they  do 
not  present  to  the  jury  the  questions  of  contributory  negli- 
gence and  proximate  cause. 

No  question  of  contributory  negligence  was  involved,  and 
neither  litigant  requested  any  instruction  touching  contrib- 
utory negligence.  The  plaintiff  in  error  tendered  sixteen 
instructions,  all  of  which  were  given  as  presented,  and  they 
very  fully  and  clearly  informed  the  jury  that  there  could 
be  no  recovery  if  the  injury  was  not  caused  by  negligence 
of  plaintiff  in  error,  but  was  caused  by  negligence  of  Garth 
or  by  any  other  cause.  In  other  words  the  jury  were 
directed  that  there  could  be  no  recovery  unless  negligoice 
of  plaintiff  in  error  was  the  proximate  cause  of  the  injury. 
We  find  no  error  in  the  instructions. 

It  is  urged  that  the  damages  are  excessive.  The  injury 
consisted  of  a  simple  fracture  of  the  thigh  bone.  In  treat- 
ment the  limb  was  kept  in  a  plaster  cast  and  held  by  stirrup 
and  weights  for  four  or  five  weeks.  There  is  a  permanent 
but  very  slight  shortening  of  the  limb — about  a  quarter  of 
an  inch  in  extent.  The  mother  of  the  defendant  in  error 
testified  that  at  the  time  of  the  trial,  more  than  two  years 
after  the  injury,  the  child  was  still  troubled  by  pain  and 
weakness  in  the  limb. 

We  can  not  say  that  the  judgment  is  excessive  in  amount. 
The  judgment  is  atfirmed. 

Vol.  LXXX  9 
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Anthony  J.  Schneider^  by  his  Next  Friend^  t.  North 

Chicago  8t.  B.  B.  Co. 

1.  Ordinary  Care — Defined, — Ordinary  care  is  that  care  which  a 
reasonably  prudent  and  cautious  person  takes  to  avoid  injury  under  hke 
circumstances. 

2.  Arguments  Before  the  Jxjby-- Limitation  Must  he  Eecuonahle.^ 
The  discretion  exercised  by  the  trial  judge  in  limiting  the  time  of  the 
argument  before  the  jury  must  be  reasonable.  If  the  time  is  so  limited 
as  practically  to  prevent  a  presentation  of  the  case  made  by  the  evi- 
dence, it  will  be  unreasonable  and  an  abuse  of  judicial  discretion. 

8.  Instructions — Failure  to  Exercise  Ordinary  Care. — An  instruction 
which  requires  the  jury  to  find,  in  order  to  entitle  the  plaintiff  to 
recover,  (1)  negligence  of  the  defendant  causing  the  injury;  and  (2) 
ordinary  '*  precaution,  forethought  and  care  **  on  the  part  of  the  plaint- 
iff, and  tells  them  that  if  the  accident  happened  by  reason  of  plaintiff 
failing  to  exercise  such  ordinary  care,  he  can  not  recover,  is  not  erro- 
neous in  view  of  the  imdisputed  facts  of  this  case. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Superior 
Court  of  Cook  County;  the  Hon.  Phjup  Stein,  Judge^  presiding.  Ver- 
dict and  judgment  for  defendant;  appeal  by  plaintiff.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1898.  Affirmed.  Opinion 
filed  February  14,  1899. 

Appellant  sues  to  recover  for  personal  injuries.  He 
undertook  to  board  an  open  electric  oar  >yhich  had  stopped  to 
receive  passengers.  The  footboard  running  along  the  out- 
side of  the  car  was,  it  is  alleged,  occupied  by  passengers 
standing  thereon.  Appellant  crossed  the  track  in  front  of 
the  car  and  got  upon  the  footboard  on  the  inner  side,  next 
to  the  adjacent  track  used  for  north-bound  cars.  At  the 
time  he  crossed  he  saw  a  north-bound  car  whibh  was  ap- 
proaching on  said  track  and  was  then,  he  says,  about  two 
hundred  feet  away.  While  standing  on  the  footboard  he 
was  struck  on  the  back  of  his  head  by  this  north-bound 
train,  knocked  off  the  car  upon  which  he  had  been  standing, 
and  fell  to  the  ground  in  its  rear.  He  seeks  to  recover  for 
injuries  claimed  to  have  been  thus  inflicted.  He  is  said  to 
suffer  from  headaches  and  dizziness,  which  are  alleged   to 
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have  been  caused  by  the  accident.    The  jury  found  the 
issues  for  the  defendant. 

Fred  H.  Atwood  and  Fbakk  fi.  Pease,  attorneys  for 
appellant. 

Egbert  jAMiESONand  John  A.  Eose,  attorneys  for  appellee. 

Ms.  Presiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 

There  is  controversy  as  to  certain  matters  of  fact.  It 
is  claimed  for  plaintiff  that  he  was  struck  while  in  the  act 
of  getting  into  the  south-bound  car.  The  defendant  asserts 
that  he  had  gotten  on  safely,  and  was  struck  by  the  passing 
north-bound  car  while  he  was  swinging  out  in  front  of  it  in 
the  act  of  moving  along  the  footboard.  There  is  also  con- 
troversy as  to  whether  the  headaches  and  dizziness  com- 
plained of  are  the  result  of  injuries  thus  received. 

The  testimony  as  to  how  the  accident  occurred,  while 
somewhat  conflicting,  is  not  very  decidedly  so  as  to  material 
points.  It  is  evident  that  the  plaintiff  did  swing  back  and 
outside  the  line  of  the  side  of  the  car,  because  otherwise  he 
could  not  have  been  struck,  and  it  is  not  seriously  important 
whether  he  did  this  in  the  mere  effort  to  step  up  from  the 
footboard  into  the  car  in  order  to  get  a  seat,  or  in  the  effort 
to  pass  around  from  one  row  of  seats  to  another.  The 
question  here  is,  whether  he  was  injured  by  any  negligence 
of  the  defendant  while  himself  in  the  exercise  of  ordinary 
care. 

It  is  urged  by  appellant  that  the  appellee  was  negligent 
"  when  the  motorman  on  the  north-bound  car  saw  the  boy 
in  the  act  of  getting  on  the  car,  to  run  by  at  any  such 
speed  as  be  must  have  passed,  in  order  to  have  inflicted 
these  injuries."  But  was  there  anything  shown  by  the  evi- 
dence, in  the  position  or  attitude  of  the  boy  as  he  stood  on 
the  footboard,  to  indicate  that  he  would  project  his  head 
and  part  of  his  body  in  front  of  the  advancing  car  at  the 
moment  of  passing?    The  evidence  indicates  that  he  was 
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not  standing  in  such  a  position  for  any  length  of  time,  but 
that  the  act  was  sudden,  instantaneous ;  and  there  is  evi- 
dence which  tends  to  show  that  the  speed  of  the  car  was 
only  the  usual  and  ordinary  rate.  There  was  nothing,  so 
far  as  appears  from  the  evidence,  to  charge  the  motorman 
of  the  north-bound  car  with  notice  that  the  boy  was  about 
to  place  himself  in  a  dangerous  position  ^'long  enough 
before  the  injury  inflicted  to  have  enabled  him  to  have 
formed  an  intelligent  opinion  as  to  how  the  injury  might  be 
avoided  and  apply  the  means."  C,  B.  &  Q.  K.  R.  Co.  v. 
Johnson,  103  111.  512;  Theobold  v.  C,  M,  &  St.  P.  Ey.Co., 
75  111.  App.. 208. 

Appellant's  counsel  urges  that  the  plaintiff  was  not  guilty 
of  any  want  of  ordinary  care  in  a  boy  of  his  age  and  discre- 
tion. He  was  fifteen  years  of  age.  It  is  not  claimed  that 
he  was  less  than  ordinarily  intelligent.  Whether  he  was 
exercising  ordinary  care,  is  a  question  of  fact.  Ordinary 
care  is  defined  as  being  that  care  which  a  reasonably  pru- 
dent and  cautious  person  would  take  to  avoid  injury  under 
like  circumstances.  The  burden  is  on  the  plaintiff  to  show 
due  care.  K  C.  St.  E.  R.  Co.  v.  Conway,  76  111.  App.  621, 
626. 

We  find  no  sufficient  reason  in  the  evidence  to  interfere 
with  the  finding  of  the  jury  upon  the  questions  of  fact. 
The  plaintiff  was  on  the  wrong  side  of  the  car,  and  saw  the 
north-bound  train  approaching  long  before  he  was  struck. 
The  jury  were  warranted  in  concluding  that  the  evidence 
did  not  justify  them  in  finding  that  there  was  negligence 
on  the  part  of  the  defendant,  causing  the  accident. 

It  is  urged  that  the  trial  court  erred  in  limiting  the  time 
of  the  argument  before  the  jury  to  fifteen  minutes  upon 
each  side.  The  discretion  thus  exercised  by  the  trial  judge 
must  be  reasonable.  If  the  time  had  been  so  limited  as 
practically  to  prevent  a  presentation  of  the  case  made  by  the 
evidence,  such  limitation  would  be  unreasonable  and  an 
abuse  of  judicial  discretion.  But  such  was  not  the  case 
here.  The  points  of  controversy  were  not  numerous  nor 
difficult  of  comprehension,  and  we  are  of  opinion  that  all 
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necessary  and  legitimate  argument  of  the  questions  arising 
under  the  evidence  could  be  fully  presented  in  the  time 
allowed. 

The  court  refused  to  allow  the  introduction  of  certain 
photographs  offered  in  evidence.  In  this  no  error  was  com- 
mitted. The  photographs  in  question  could  not  throw  light 
upon  any  controverted  point,  and  the  evidence  was  not 
material.  A  picture  of  the  place  of  the  injury,  showing 
the  street  and  sign  post  and  tracks,  was  of  no  value  as  evi- 
dence in  this  case. 

We  regard  some  parts  of  the  testimony  given  by  the  phy- 
sician called  by  the  defendant,  as  of  doubtful  propriety,  but 
evidently  not  harmful,  and  there  is  no  suggestion  that  it  was. 

Objection  is  made  to  the  first  instruction  given  in  behalf 
of  the  defendant.  It  required  the  jury  to  find,  in  order  to 
entitle  the  plaintiflf  to  recover,  first,  negligence  of  the 
defendant  causing  the  injury;  and,  second,  ordinary  "  pre- 
caation,  forethought  and  care"  on  the  part  of  the  plaintiflf; 
and  told  them  that  if  the  accident  happened  by  reason  of 
plaintiflf  failing  to  exercise  such  ordinary  care,  he  could 
not  recover. 

We  find  no  fault  with  the  instruction  in  view  of  the 
undisputed  facts  of  this  case.  Before  the  accident  the  plaint- 
iff had  gone  around  in  front  of  the  south-bound  car,  and  had 
gotten  upon  its  footboard  on  the  side  next  to  the  advanc- 
ing north-bound  car,  which  be  saw.  At  the  time  of  the 
accident  he  was  swinging  his  head  and  body  out  in  front  of 
the  advancing  car.  We  regard  the  facts,  therefore,  as 
removing  any  objection,  based  upon  W.  C.  St.  R.  R.  v.  Mc- 
Nulty,  166  111.  203,  which  might  be  urged  to  the  form  of 
the  instruction  complained  of. 

Objection  is  made  to  the  modification  of  certain  instruc- 
tions requested  for  the  plaintiflf,  by  inserting  the  words, 
"  if  any,''  referring  to  the  injury,  damages  and  negligence. 
That  the  plaintiflf  was  somewhat  injured  is  not  disputed, 
and  a  qualification  as  to  injury  was  unnecessary.  But  the 
question  of  whether  he  was  entitled  to  recover  damages 
was  an  issue  in  the  case.    So  also  as  to  the  question  of  neg- 
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ligence  of  the  defendant.  The  question  of  his  having  been 
injured  was  important  only,  if  in  consequence  of  such 
injury  he  was  entitled  to  recover  damages. 

The  instructions  relating  to  the  duties  of  common  car- 
riers, while  stating  correct  propositions  of  law,  were  not 
applicable  in  this  case  under  the  evidence. 

The  judgment  of  the  Superior  Court  must  be  affirmed. 


Abraham  Harris  t.  Isaac  Harris. 

1.  CovsTDERATiov—Note  Oiveuhy  a  Son  at  HUFathet's  BequeH.'^ 
A  note  given  by  a  son  at  his  father*s  request,  for  the  father's  existing 
debt,  and  made  payable  at  a  future  day,  is  not  Toid  for  want  of  oon- 
sideration. 

2.  BAWt^Extension  of  Timet  €tc, — An  extension  of  time  for  the  pay- 
ment of  a  debt  or  the  performance  of  an  agreement  is  a  sufficient 
consideration  to  support  a  contract. 

8.  Saub— Suspension  of  the  Right  to  Fmforee  Payment.— Il  sus- 
pendion  of  the  creditor's  right  to  enforce  payment  of  his  debt  is  a  siiffi- 
oient  consideration  for  the  promise  of  a  third  person  to  pay  it. 

Assnmpsit,  on  a  promissory  note.  Trial  in  the  Superior  Court  of 
Cook  County;  the  Hon.  Joseph  £.  Gary,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at 
the  March  term,  1808.    Affirmed.    Opinion  filed  December  28, 1898. 

John  B.  Bbadt,  attorney  for  appellant. 

Samuels  &  Seltgman,  attorneys  for  appellee,  contended 
that  a  debt  due  from  a  third  person,  as  from  A  to  B,  is  a 
good  consideration  for  a  note  as  from  D  to  B,  provided  there 
wa«  an  express  agreement  for  delay,  or  an  implied  agree- 
ment which  would  arise  if  the  debt  were  then  due  and  the 
note  were  made  payable  at  a  future  day.  Daniel  on  Nego- 
tiable Instruments,  3d  £d.,  Sec.  185. 

In  general,  a  note  payable  in  future,  for  a  debt  of  a  third 
person  already  due,  amounts^  as  we  have  seen,  to  an  indul* 
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gence  as  to  the  latter  debt,  and  has  in  that  a  sufficient  con- 
sideration. Eandolph  on  Commercial  Paper,  Vol.  2,  Sec. 
466. 

A  subsisting  debt  due  from  a  third  person  is  a  good  con- 
sideration for  a  bill  or  note  payable  at  a  future  day.  Byles 
on  Bills,  128. 

See  also  Popplewell  v.  Wilson,  1  Strange,  263;  York  v. 
Pearson,  63  Me.  587;  1  Parsons  on  Notes  and  Bills,  second 
edition,  p.  195;  Underwood  v.  Hosack,  38  111.  208;  Daniel  on 
Ifegotiable  Insts.,  Vol.  1,  Sec.  185;  Thompson  v.  Gray,  63 
Me.  228. 

The  promissory  note  of  a  married  woman,  given  for  the 
antecedent  debt  of  her  husband,  is  not  void  for  want  of 
consideration,  if  it  is  made  payable  at  a  future  day.  Such 
a  note  necessarily  operates  as  a  suspension  of  the  right  of 
the  creditor  to  enforce  payment  of  his  debt  until  the  note 
matures.    Thompson  v.  Gray,  68  Me.  228. 

Mb.  Pbesiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 

This  is  an  action  upon  a  promissory  note  made  by  appel- 
lant payable  to  appellee. 

At  the  time  the  note  was  delivered,  appellant,  according 
to  the  evidence,  held  in  his  own  name  "  all  the  property  " 
belonging  to  his  father,  Moses  Harris,  who  was  indebted  to 
appellee.  At  the  request  of  his  father,  appellant  made  and 
delivered  this  note  for  the  exact  amount  of  that  indebted, 
ness.  He  now  contends  that  he  ought  not  to  pay  it  because 
he  says,  it  was  without  consideration,  was  merely  accom- 
modation paper,  and  that  it  was  not  given  or  received  in 
satisfaction  of  the  debt  of  Moses  Harris  to  the  appellee. 

The  debt  from  Moses  Harris  to  appellee  was  due.  The 
note  in  controversy  was  payable  eight  months  after  its 
date.  It  was  given  for  the  father's  existing  debt  at  the 
father's  request,  the  latter  promising  to  pay  it.  Such  a  note 
is  not  void  for  want  of  consideration,  when  payable  at  a 
future  day,  as  in  this  case.  It  operated  as  a  suspension  of 
the  right  of  appellee  to  enforce  payment  of  his  debt  against 
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Moses  Harris  until  eight  months  thereafter.  Forbearance 
is  a  sufficient  consideration.  Mulholland  v.  Bartlett,  74  111. 
58,  61. 

"  All  of  the  authorities  agree  that  an  extension  of  time  for 
the  payment  of  a  debt,  or  the  performance  of  anagreement, 
forms  a  sufficient  consideration  to  support  a  contract." 
Underwood  v.  Hosack,  38  111.  208,  214. 

When  the  debt  of  the  third  person  is  due,  and  the  note  is 
made  payable  at  a  future  day,  an  agreement  for  delay  is 
implied.   Daniel  on  Negotiable  Instrumente, Vol,  1,  Sec.  185. 

In  Parsons  on  Notes  and  Bills,  Vol.  1,  Chap.  6,  second 
edition,  p.  195,  the  author  says:  "A  debt  from  a  third 
person  is  in  general  a  good  consideration  for  a  note.  It  cer- 
tainly would  be  so  if  a  delay  in  calling  in  the  debt  entered 
expressly  into  the  bargain.  Perhaps  if  the  debt  were  pay- 
able at  once,  and  the  note  payable  at  a  future  day,  or  if 
both  were  pay^able  in  future  and  the  note  on  the  longest 
time,  such  agreement  for  delay  would  be  implied." 

In  Thompson  v.  Gray,  63  Me.  228,  230,  it  is  said :  "The 
promissory  note  of  a  married  woman  given  for  the  anteced- 
ent debt  of  her  husband,  is  not  void  for  want  of  considera- 
tion if  it  is  made  payable  at  a  future  day.  Such  a  note 
necessarily  operates  as  a  suspension  of  the  right  of  the  cred- 
itor to  enforce  payment  of  his  debt  till  the  note  matures; 
and  it  is  a  rule  of  law,  too  well  settled  to  require  the  cita- 
tion of  authorities  in  support  of  it,  that  such  a  suspensioa 
of  the  right  of  the  creditor  to  enforce  payment  of  his  debt 
is  a  sufficient  consideration  for  the  promise  of  a  third  per- 
son to  pay  it.  It  is  not  necessary  that  there  should  be  an 
express  agreement  for  delay.  The  taking  of  a  new  security, 
payable  at  a  future  day,  by  operation  of  law,  and  without 
any  special  agreement  to  that  effect,  imposes  upon  the  cred- 
itor the  duty  of  waiting  for  his  pay  until  the  security 
matures." 

The  judgment  of  the  Superior  Court  is  affirmed. 
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1.  Personal  Injuries— Jn  ElevatorB— Prima  Facie  Ccwe.— In  an 
action  for  personal  injuries  received  in  an  elevator,  evidence  that  tiie 
injury  was  caused  by  the  careless  and  negligent  operation  of  the  eleva- 
tor, the  plaintiff  being  lawfully  in  it,  is  sufficient  to  sustain  a  recovery. 

2.  FLRADiSQ^Special  Damages,  Special  Averments  Not  Necessary, — 
Damages  resulting  from  an  accident  to  a  passenger  in  an  elevator,  such  as 
injuries  to  an  arm  or  leg,  are  not  special;  they  are  the  direct  and  natural 
result  of  the  injuries  and  such  as  the  law  implies,  and  therefore  need  not 
be  specially  averred. 

8.  Damages —  Under  the  Allegation  A lia  Enormia.  — In  trespass,  under 
the  allegation  aiia  enormia^  damages  which  naturally  arise  from  the  act 
complained  of,  or  which  can  not  be  decently  stated,  may  be  given  in 
evidence  in  aggravation  of  damages,  though  not  specified  in  the  declara- 
tion. 

4.  Plbadinos  and  Proofs.— The  court  is  of  the  opinion  that,  under 
the  allegations  of  the  declaration  in  this  case,  it  was  competent  to  prove 
any  physical  injuries,  mental  impairment  or  sulfering,  which  were  the 
direct  result  of  the  negligence  charged. 

Action  for  Pergonal  Injuries.— Trial  in  the  Circuit  Court  of  Cook 
County;  the  Hon.  Charles  E.  Fuller,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the 
October  term,  1898.    Affirmed.    Opinion  filed  March  16,  1899. 

John  A.  PosTandJoHNB.  Brady,  attorneys  for  appellant, 
John  0.  RioHBERa,  attorney  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

Appellee  was  plaintiff,  and  appellant  defendant,  in  the 
trial  court.  The  declaration  contains  two  counts,  in  the 
first  of  which  the  averments  are,  in  substance,  as  follows : 

Defendant  was  the  owner  of  the  building  numbered  341- 
351  Dearborn  street,  in  the  city  of  Chicago,  and  rented  the 
several  floors  thereof  to  sundry  persons  for  their  business 
purposes.  Defendant  maintained  in  the  building  an  eleva- 
tor and  operated  the  same  by  its  servants  between  the 
several  floors  of  the  building,  for  the  conveyance  of  such 
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persons  from  any  one  of  said  floors  to  another.  Plaintiff, 
February  25,  1895,  while  in  the  exercise  of  due  care  and 
caution  for  her  safety,  presented  herself  at  the  entrance  to 
the  elevator  on  the  sixth  floor  to  be  carried  thereon  to  the 
main  floor,  and  was  received  into  the  elevator. 

"Nevertheless  the  said  defendant  company,  regardless  of 
its  duty  in  the  premises,  negligently,  carelessly  and  improp- 
erly entrusted  the  management  of  said  elevator  to  a  careless 
ana  incompetent  servant,  and  the  said  defendant  company  by 
its  servants  so  carelesslj',  negligently  and  improperly  con- 
trolled and  operated  said  elevator,  that  by  and  through  such 
carelessness,  negligence  and  improper  conduct,  said  eFevator, 
just  as  it  reached  the  said  main  floor  and  the  door  was 
opened  for  the  plaintiff  to  step  from  said  elevator  on  said 
main  floor  and  was  in  the  act  of  making  her  exit,  was  started 
upward,  and  before  the  plaintiff  could  safely  make  her  exit; 
that  by  means  of  the  sudden  starting  of  the  said  elevator 
upward  the  said  plaintiff  was  caught  and  crushed  in  the 
openinor  of  said  elevator,  and  crushed  against  the  top  cross- 
piece  of  the  said  elevator  being  at  said  main  floor;  and  by 
means  whereof  the  said  plaintiit  was  then  and  there  greatly 
bruised,  wounded  and  lacerated,  and  sustained  permanent 
and  lasting  injuries  to  her  neck,  jaw  and  spine,  and  her 
nervous  system  was  greatly  shocked,  and  her  upper  teeth 
knocked  out,  and  the  plaintiff  was  otherwise  greatly  bruised, 
wounded  and  injured,  and  also  by  means  of  the  premises, 
the  plaintiff  became  sick,  sore,  lame  and  disordered,  and  so 
remained  and  continued  for  a  long  space  of  time,  to  wit, 
from  thence  hitherto,"  etc. 

The  second  count,  after  averring  appellant's  ownership  of 
the  building  and  the  maintenance  and  operation  of  the  ele- 
vator, and  the  receiving  of  the  plaintiff  therein  at  the  sixth 
floor,  substantially  as  in  the  first  count,  contains  the  fol- 
lowing : 

"  And  immediately  thereupon,  when  said  defendant  com- 
pany undertook  to  transport  or  lower  the  said  plaintiff  from 
said  upper  floor  of  their  said  building,  the  said  elevator  or 
hoist  by  reason  of  the  broken,  insecure  and  insufficient 
machinery  by  which  the  same  was  run,  and  by  reason  of  the 
careless  and  negligent  conduct  of  the  defendant  company 
in  the  care  of  the  machinery,  and  in  the  running  and 
operating  of  the  same,  and  in  the  running  and  oper- 
ating of  the  said  elevator   or   hoist,    without  any   fault 
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or  negligence  on  plaintifFs  part  whatsoever,  the  said  ele- 
vator or  hoist  upon  reaching  the  said  street  floor,  and  while 
the  door  of  said  street  door  shutting  in  said  elevator  was 
opened  for  plaintiff's  egress  and  she  was  in  the  act  of  mak- 
ing her  exit  with  all  due  care  and  caution,  said  elevator  or 
hoist,  without  any  warning  to  the  plaintiT,  suddenly  started 
and  shot  upward,  by  means  whereof  the  plaintiff  was  caught 
in  the  opening  of  said  elevator  or  hoist,  and  with  great  vio- 
lence crushed  and  struck  against  the  upper  casing  of  the 
doorway  upon  said  street  floor,  and  was  knocked  down  and 
her  face  and  head  jammed  between  the  floor  of  said  elevator 
and  the  said  casing,  or  cross-piece,  and  the  plaintiff  was 
thereby  greatly  bruised,"  etc.  It  is  further  averred  in  this 
count:  '^That  the  plaintiff  at  the  time  aforesaid,  had  no 
notice  or  knowledge  that  the  machinery  whereby  the  ele- 
vator or  hoist  was  run  or  operated  was  out  of  order,  or 
broken,  or  insecure,  or  that  the  elevator  was  operated  or  run 
by  an  insufficient,  incompetent,  careless  and  negligent  serv- 
ant, and  the  defendant  company  had  full  notice  and  knowl- 
edge thereof,"  etc. 

Appellant  pleaded  the  general  issue,  the  jury  found  appel- 
lant guilty  and  assessed  appellee's  damages  at  the  sum  of 
$15,000;  appellant's  motion  for  a  new  trial  and  in  arrest  of 
judgment  was  overruled,  and  judgment  was  entered  on  the 
verdict. 

Appellant's  counsel,  in  their  argument,  object  that  there 
was  a  fatal  variance  between  the  allegations  and  the  evi- 
dence, and  that  the  plaintiff's  evidence  failed  to  show  that 
the  machinery  by  which  the  elevator  was  operated  was  insuf- 
ficient or  unsafe,  or  that  the  servant  of  appellant,  who  was 
operating  the  elevator  at  the  time  of  the  accident,  was 
incompetent;  that  the  preponderance  of  the  evidence  is  that 
the  machinery  was  sufficient  and  the  operator  competent; 
that  certain  evidence  of  injuries  to  the  appellee  was  improp- 
erly admitted,  because  not  alleged  in  the  declaration;  that 
the  damages  are  excessive,  and  that  the  court  erred  in  not 
taking  the  case  from  the  jury  at  the  close  of  plaintiff's  evi- 
dence, and,  again,  at  the  close  of  all  the  evidence. 

At  the  conclusion  of  appellee's  case  in  chief,  counsel  for 
appellant  moved  the  court  to  exclude  from  the  considera- 
tion of  the  jury  the  first  count  of  the  declaration,  because 
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of  an  alleged  variance  between  the  count  and  the  evidence, 
alleging  as  reasons  therefor,  that  the  only  place  in  which  it 
was  alleged  that  the  plaintiff  was  in  the  exercise  of  due 
care,  was  at  the  time  she  presented  herself  at  the  entrance 
to  the  elevator  on  the  sixth  floor;  that  there  was  no  proof 
that  the  elevator  was  entrusted  to  a  careless  and  incompe- 
tent servant;  or  that  it  was  carelessly  operated;  or  that  it 
was  started  upward  as  appellee  was  in  the  act  of  making 
her  exit;  or  that  she  was  crushed  against  the  top  cross-piece 
of  the  elevator.  The  first  of  the  reasons  assigned  for  the 
motion  goes  to  the  sufficiency  of  the  declaration,  the 
remainder  to  the  sufficiency  of  the  proof.  The  question  of 
variance  between  allegations  and  proof  is  not  raised  by  any 
reason  assigned  for  the  motion,  nor  does  any  such  variance 
appear  in  the  record.  Counsel  base  their  objection  on  sec- 
tion 60  of  the  practice  act,  namely:  "  If  one  or  more  of  the 
counts  of  a  declaration  be  faulty,  the  defendant  may  apply 
to  the  court  to  instruct  the  jury  to  disregard  such  faulty 
count  or  counts,"  and  say  their  understanding  of  the  sec- 
tion is,  that  if  there  is  no  evidence  to  sustain  a  count,  the 
court,  on  motion,  may  instruct  the  jury  not  to  consider  it. 
This  is  a  misanderstanding  of  the  section.  A  faulty  count, 
within  the  meaning  of  the  section,  is  one  which  does  not 
contain  allegations  which,  even  if  proved,  would  sustain  a 
verdict  or  judgment.  We  do  not  think  the  declaration  was 
materially  defective  in  omitting  to  aver  that  the  appellee 
was  exercising  ordinary  care  at  the  exact  instant  of  receiv- 
ing the  injuries  complained  of.  The  motion  was  expressly 
made  on  the  ground  of  variance;  the  reasons  assigned  show 
no  variance,  and  the  motion  was  properlj'^  overruled. 

Counsel  also  moved  to  exclude  the  second  count  from 
the  consideration  of  the  jury,  on  the  ground  that  none  of 
the  plaintiff's  evidence  tended  to  sustain  it.  Counsel  predi- 
cated the  motion  on  the  proposition  that  the  entire  gist  of 
the  count  was  that  the  machinery  of  the  elevator  was 
defective,  insecure  and  insufficient.  We  agree  with  the  trial 
court  in-dissenting  from  this  proposition.  The  cause  of  the 
accident  is  averred  in  the  second  count  thus  : 
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"The  said  elevator,  or  hoist, by  reason  of  the  broken, 
insecure  and  insufficient  machinery  by  which  the  same  was 
run,  and  by  reason  of  the  careless  and*  negligent  conduct  of 
the  defendant  company  in  the  care  of  the  machinery,  and  in 
the  running  and  operating  of  the  same,  and  in  the  running 
and  operating  of  the  said  elevator  or  hoist,  without  any 
fault  or  ne^li^ence  on  plaintiff's  part  whatsoever,  the  said 
elevator  or  hoist,  upon  reaching  the  said  street  floor,"  etc., 
"  suddenly  started  and  shot  upward,"  etc. 

The  court  contains  at  least  two  distinct  and  independent 
charges  of  negligence,  either  of  which  is  of  itself  a  cause  of 
action;  one,  the  use  of  broken,  insecure  and  insufficient 
machinery;  the  other,  negligence  in  the  running  and  oper- 
ating: the  elevator;  and  while  the  countraavhave  been  obnox- 
ious  to  special  demurrer  for  duplicity  (1  Chitty's  PI.,  9th 
Am.  Ed.,  226-228),  it  by  no  means  follows  that  it  was 
incumbent  on  appellee  to  prove  both  causes  of  action  to 
maintain  her  suit,  appellant  having  pleaded  the  general 
issue.  Evidence  that  the  injury  was  caused  by  the  careless 
and  negligent  operation  of  the  elevator,  the  appellee  being 
lawfully  in  it,  is  sufficient  to  sustain  a  recovery  by  appellee. 

Appellant's  counsel  object  to  certain  evidence  of  appellee 
as  to  injuries  to  her  arm  and  leg,  and  the  effect  of  her 
injuries  on  her  hearing  and  her  mental  condition,  on  the 
ground  that  such  injuries  are  not  specially  averred  in  the 
declaration.  Counsel  say  these  are  special  injuries  (what- 
ever that  may  mean),  and  that  the  damages  resulting  there- 
from are  special  damages.  Damages  resulting  from  such 
injuries  are  not  special;  they  are  the  direct  and  natural 
result  of  the  injuries  and  such  as  the  law  implies,  and 
therefore  need  not  be  specially  averred.  1  Chitty's  PI.  395. 
In  trespass,  under  the  allegation  alia  enormia^  damages  and 
matters  which  naturally  arise  from  the  act  complained  of, 
or  which  can  not  decently  be  stated,  may  be  given  in  evi- 
dence in  aggravation  of  damages,  though  not  specified  in 
the  declaration.  lb.  397.  See  also  Koberts  v.  Graham, 
6  Wall.  (U.  S.)  578.  For  further  illustration  of  the  dis- 
tinction between  general  and  special  damages,  see  Olmstead 
V.  Burke,  25  111.  86,  Miles  v.  Weston,  60  lb.  361,  and  Adams 
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V.  Gardner,  78  lb.  668.  We  are  of  opinion  that,  under  the 
allegations  of  the  declaration,  it  was  competent  to  prove 
any  phj^sical  injuries  or  mental  impairment  or  suffering, 
which  were  the  direct  results  of  the  negligence  charged. 

At  the  close  of  appellee^s  case,  appellant  also  moved  the 
court  to  exclude  from  the  jury  all  of  appellee's  evidence, 
and  presented  to  the  court  a  written  instruction  to  find  the 
defendant  not  guilty.  The  motion  was  overruled  and  the 
instruction  refused,  but  appellant  waived  exception  to  the 
ruling  in  that  regard  by  introducing  evidence  on  the  merits. 
Gilbert  v.  Watts-DeGolyer  Co.,  169  III.  129. 

Appellee  was  about  twenty  years  of  age  at  the  time  of 
the  accident,  and  was  employed  as  a  stenographer  by  the 
Franklin  Engraving  and  Electrotyping  Company,  whose 
place  of  business  was  on  the  sixth  floor  of  appellant's  build- 
ing. Between  twelve  and  one  o'clock  in  the  forenoon  of 
February  25, 1895,  she  took  the  elevator  at  the  entrance 
thereto  on  the  sixth  floor,  to  descend  to  the  first  or  main 
floor,  for  the  purpose  of  going  out  to  lunch.  Louis  Grego, 
a  boy  then  about  sixteen  years  of  age,  was  operating  the 
elevator.     Appellee  testified : 

"  I  got  into  the  elevator  at  the  sixth  floor  and  rode  down 
to  the  first  floor,  and  the  elevator  stopped  and  the  boy  opened 
the  door,  and  I  was  just  in  the  act  or  getting  out,  when  up 
shot  the  elevator,  and  the  next  instant  I  felt  the  bones 
crushing,  and  all  of  a  sudden  I  was  free  again,  and  then  I 
seen  the  elevator  boy  pull  the  lever  backward  and  forward,  and 
then  we  went  down  to  the  first  floor  again.  We  had  gone 
nearly  to  the  second: — I  could  see  the  doorway — ^we  had  got 
through  to  the  second  floor — and  then  I  was  taken  out  of 
the  elevator,"  etc.  *  *  ♦  "  Nothing  occurred  between 
the  operator  of  the  elevator  and  myself  from  the  time  that 
we  started  from  the  sixth  floor  until  we  got  to  the  main 
floor.  When  we  got  to  the  main  floor  tne  elevator  man 
stopped  the  elevator  and  opened  the  door  for  me  to  get  out. 
I  was  just  in  the  act  of  getting  out — I  was  just  going  to 
step  out  of  the  door  of  the  cage — I  was  looking  out  of  the 
cage,  ready  to  step  down  on  the  floor.  There  was  no  one 
else  in  the  elevator  besides  my^self  and  the  boy.  The  ele- 
vator flew  up." 

On  cross-examination  appellee  testified : 
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**  The  elevator  came  to  a  full  stop,  and  then  he  opened 
the  door  for  me  to  step  out.  I  was  looking  out  of  the  door; 
did  not  see  him  do  anything;  just  stepped  out  next;  was  in 
the  act.  The  next  I  noticed  or  knew,  the  elevator  flew  up; 
it  flew  up  like  lightning." 

Stagemann,  a  witness  for  appellee,  testified : 

"  I  had  some  work  done  for  the  electrotyping  company, 
and  was  waiting  for  the  elevator  to  come  down.  The  door 
was  open  and  her  foot  protruded,  and  after  a  minute  the 
foot  disappeared  again  and  there  was  an  awful  outcry,  and 
I  ran  up  to  the  door  and  the  door  was  open.  I  looked  up 
and  there  was  the  elevator,  just  about  half  way  between  the 
floors.    Then  it  came  down  and  I  got  her  in  my  arms,",  etc. 

Appellee,  as  was  natural,  could  not  testify  as  to  what  her 
body  came  in  contact  with,  or  against  what  she  was  crushe^d 
when  the  elevator  shot  up.  This  is  a  circumstance  greatly 
relied  on  by  appellant's  counsel.  The  short  distance  between 
the  first  and  second  floors — about  twelve  feet — and  the  short 
space  of  time  required  for  the  elevator  to  ascend  nearly  to 
the  second  floor,  and  the  suddenness  of  the  start  upward, 
were  such  that  had  appellee  undertaken  to  state  against 
what  she  came  in  contact  with,  it  might  well  have  been 
relied  on  as  affecting  the  credibility  of  her  testimony. 

The  only  witness  produced  by  appellant,  who  testified  aB 
to  the  cause  of  the  accident  and  the  manner  in  which  appel- 
lee was  injured,  was  Grego,  the  elevator  boy.  The  evidence 
shows  that  ftrego's  regular  employment  was  that  of  office 
boy,  and  that  he  operated  the  elevator  only  from  twelve 
o'clock  noon,  or  12:li0  o'clock,  till  one  o'clock  p.  m.,  for  the 
purpose  of  temporarily  relieving  the  regular  operator,  whose 
name  was  Johnson,  and  that  he  had  been  operating  it  only 
about  a  month  and  a  half  before  appellee  was  injured. 

Grego  testified  as  follows : 

"  I  took  her  on  at  the  sixth  floor.  She  was  the  only  pas- 
senger on  the  elevator.  When  I  got  to  about  between  the 
thinl  and  second  floors  Mr.  Sherwin  and  two  other  gentle- 
men hollered  *  Down  1 '  So  I  never  took  them  down;  I 
went  past  them,  and  when  we  got  between  the  first  and  sec- 
ond floors  there  was  an  iron  shaft  door  that  closes  evenings 
and  opens  in  the  morning-— when  he  closes  down  the  eleva- 
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tor  and  starts  it  up  in  the  morning.  So,  finally,  between 
the  second  and  third  floors  she  looked  up;  and  before,  when 
I  ran  her  down  from  the  sixth  to  the  first  and  from  the  first 
up  to  the  sixth,  during  the  noon  hours,  she  always  had  a 
habit  of  getting  on  the  east  side  of  the  platform  and  coming 
on  the  west  close  to  the  door  of  the  ca^^e,  and  so  I  have  told 
her  many  times  to  keep  away  from  tnere,  and  finally  one 
day — that  day — she  stuck  her  toes  about  two  inches  or  two 
inches  and  a  half  over  the  edge  of  the  platform,  and  per- 
haps— I  don^t  know — the  door  slides  very  easily;  and  at  the 
same  time  she  caught  the  door,  and  when  she  cfiught  it  I 
heard  it  snap — it  has  a  kind  of  a  snap  lock — which  may  be 
caught  her  foot  in  there,  I  don^t  know  how  it  was,  but  she 
fell  back.  She  fell  back  the  first  time;  I  thought  perhaps  she 
was  fooling,  so  I  pulled  her  up  and  she  fell  back  on  my  right 
arm;  I  have  the  lever  in  my  left  hand  goin^  down  and 
always  work  it  with  my  left,  and,  going  up,  with  the  right;, 
so  the  first  time  I  held  her  up.  The  first  time  she  fell 
on  the  lever  hand,  and  I  had  the  lever  in  this  position — the 
handle  stuck  out  about  an  inch  and  a  half — so  she  fell  back 
and  that  pressed  the  lever  back,  and  kind  of  pushed  the  lever 
back  so  that  the  elevator  goes  up  about  five  or  ten  feet,  per- 
haps eleven;  I  can  not  teU  exactly  how  far  it  went  up;  so  I 
brought  her  down  to  the  first  floor,  and  that's  just  how  it 
was;  I  don't  know  anything  more  of  it," 

The  following,  w^hich  occurred  in  the  examination  of  the 
witness,  indicates  that  he  was  merely  theorizing  as  to  the 
cause  of  the  accident ; 

Q.  "  Describe  that  (door)  how  it  projected  in  there  and 
how  it  caught  her  foot,  A.  The  time  she  got  caught  this 
door  slid — slides  very  easily — and  the  time  it  slid,  it  moved 
— catched  her  like  there  you  know,  and  she  fell  back  on  me, 
and  that's  how  it  caught.  I  couldnH  tell  yon  any  other  way^ 
because  I  donH  Tcnow — that  is  the  only  way  I  think  it  was 
done.  She  fell  back  on  me  and  then  I  told  her  to  stand  up 
and  quit  her  fooling,  and  then  she  fell  back  on  me  the 
second  time  and  falls  onto  the  handle  of  the  lever." 

The  evidence  of  this  witness  also  indicates  that  he  was 
descending  from  the  sixth  floor  rapidly,  because  he  states 
that  he  declined  to  stop  at  the  second  floor  to  take  down 
passengers  who  were  hallooing  to  him  to  stop.  He,  there- 
fore, had  but  little  opportunity  to  observe  the  appellee. 
The  door  which  he  refers  to  in  the  foregoing  testimony  is 
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not  a  door  in  the  elevator,  but  outside  of  it,  in  the  shaft, 
on  the  first  or  main  floor,  and  which  can  be  opened  by  one 
inside  of  the  elevator.  It  is  thus  described  by  one  of 
appellant's  witnesses : 

**  The  door  is  of  corruj]fated  sheet  iron.  It  is  probably 
one-twentieth  or  one  thirty-second  of  an  inch  thick.  The 
upper  part  of  it  lays  close  to  the  elevater  on  the  west  side. 
When  it  is  raised  it  is  some  distance  above  the  opening. 
When  you  walk  into  the  elevator  cage  or  walk  out,  it  is 
above  you.  In  pulling  it  down  vou  have  to  catch  it  from 
the  bottom  with  your  hands.  The  lower  part  of  it  rests  in 
two  slides  down  below  the  car,  below  the  main  floor,  run- 
ning into  the  basement.  The  lower  part  of  the  corru- 
gated door  is  not  observable  when  you  step  into  the  eleva- 
tor cage  from  the  street  entrance,  only  the  top  of  it.  The 
top  of  it  is  exactly  flush  i^jth  the  floor." 

Another  of  appellant's  witnesses  testified  that  the  door 
consisted  of  two  parts,  that  one  of  the  parts  slid  up  and  the 
other  down;  that  they  run  on  cranks  with  a  balance  attach- 
ment; that  they  can  be  brought  together  very  easily,  and 
that  on  the  top  of  the  door  is  an  iron  fiange  about  one  and 
one-half  inches  in  width,  extending  clear  across  the  top,  and 
that  the  distance  from  the  elevator,  well  out  to  the  door,  is 
two  or  two  and  one-half  inches.  The  evidence  also  shows 
that  when  the  top  part  is  pulled  down,  the  lower  part,  at  the 
same  time,  moves  up,  and  that  the  two  parts  meet  and  be- 
come fastened.  Grego  testified  that  there  is  a  space  of  four 
or  five  inches  between  the  shaft  and  the  elevator.  Now,  if 
there  is  a  space  of  four  or  five  inches  between  the  shaft  and 
the  elevator,  and  if  the  main  door  is  two  or  two  and  one- 
half  inches  from  the  elevator,  and  the  flange  on  top  of  the 
door  only  one  and  one-half  inches  wide,  leaving  about  three- 
quarters  of  an  inch  extension  on  each  side  of  the  door,  and 
appellee's  foot  extended  from  the  edge  of  the  elevator  plat- 
form one  and  one-half  inches,  as  Grego  said  at  one  time,  or 
two  or  two  and  one-half  inches,  as  he  said  at  another  time, 
it  is  difiicult  to  understand  how  appellee's  foot  pressed 
against  the  upper  flange  of  the  door.  In  his  examination 
in  chief,  Grego  testified:    "The  door  slides  very  easily, 
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and,  at  the  same  time,  she  caught  the  door,  and  when  she 
caught  it  I  heard  a  snap;  it  has  a  kind  of  snap  lock  which, 
may  he^  caught  her  foot  in  there,"  evidently  intending  to 
be  understood  that  the  sliding  door  came  together.  In 
his  cross-examination  he  says : 

^^The  iron  slides  easily  up  and  down.  Any  pressure  on 
top  of  the  iron  door  would  make  it  come  down,  unless  it 
would  get  caught  some  different  way.  The  sliding  door 
went  down  about  two  or  three  feet."  Q.  "  Two  or  three 
feet?"  A.  "Yes,  sir.  Went  down,  and  she  must  catch, 
you  know,  and  when  it  did  catch  I  suppose  she  jumped.  I 
^on't  know  how  it  was  myself.  I  could  not  explain  the  rest." 
*  *  *  Q.  "  Didn't  you  say  it  come  down  two  or  three 
inches?"  A.  "No,sir.'^'  Q.  "  Or  a  short  distance  ? "  A. 
"  I  said  about  two  or  three  feet  at  first,  and  then  I  said  it 
snapped."  Q.  "  You  say  it  snapped,  do  you  ? "  A.  '•  Yes, 
sir."     Q.    "  When  ? "    A.    "At  the  time  the  door  closed." 

If  the  two  parts  of  the  iron  door  of  the  shaft  came 
together  with  a  snap,  they  would  have  locked  automatic- 
ally, as  the  evidence  shows,  but  Stagemann  testified  that 
when  he  looked  up  the  door  was  open.    . 

For  the  purpose  of  contradicting  or  impeaching  the  testi- 
mony of  Stagemann,  appellant's  counsel  put  in  evidence 
the  following  written  statement  signed  by  him  February 
27, 1895 : 

"  Following  statement  of  accident,  as  far  as  witnessed  by 
myself,  sustained  by  Miss  fiehrens,  in  the  elevator  running 
in  the  Conkey  building :  Entering  the  door  at  about  12:45 
p.  M.,  on  Monday,  February  25,  1895, 1  heard  screaming  in 
the  elevator,  then  in  its  course  down,  and  after  the  elevator 
boy  opened  the  door  I  saw  said  Miss  Behrens  in  a  standing 
position  in  the  corner  of  the  elevator  platform,  screaming 
m  a  terrible  way,  with  blood  streaming  from  her  mouth, 
half  of  her  ear  torn  from  her  head,  and  her  front  teeth 
knocked  in." 

The  door  referred  to  in  this  statement  by  the  words  "  the 
elevator  boy  opened  the  door,"  was  the  elevator  door,  which 
Grego,  and  Law,  another  of  appellant's  witnesses,  testified 
was  made  of  wood  and  glass,  and  not  the  shaft  iron  door 
which  was  kept  open  during  the  day  time  when  the  elevator 
was  in  operation,  and  which,  had  it  been  closed,  Stagemann 
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could  not  have  looked  up.  On  this  statement  being  pre- 
sented to  Stagemann,  he  testified,  in  substance,  that  it  was 
true  as  far  as  it  went,  but  not  sufficiently  full. 

Grego  testified  on  cross-examination,  that  before  the  acci- 
dent occurred,  he  said  to  appellee,  '^  Watch  out,  you  are 
liable  to  get  hurt."    Appellee  testified  positively  that  no 
such  thing  occurred;  also  that  neither  of  her  shoes  was 
injured,  as  in  all  probability  would  have  been  the  case  had 
it  come  in  contact  with  the  door  with  force  enough  to  cause 
her  to  fall.    Grego's  theory  of  how  the  accident  occurred  is, 
as  we  think,  wholly  inconsistent  with  the  injuries  which 
appellee  received.    His  theory  is  that  she  was  injured  by 
falling  on  the  handle  of  the  lever,  by  means  of  which  the 
elevator  was  operated.    Law,  appellant's  witness,  testified 
that  the  elevator  cage  is  about  four  by  four  and  one-half 
feet.    The  lever  moves  in  a  quadrant  or  arc.    Grego  testi- 
fied that  the  lever  is  situated  on  the  south  side  of  the  ele- 
vator, and  Andrew  ^eill,  appellant's  engineer,  and  witness, 
that  it  is  situated  on  the  north  side.    There  is  a  notch  in 
the  center  of  the  quadrant,  into  which  the  lever  is  moved 
when  it  is  desired  to  stop  the  elevator.    Underneath  the 
lever  there  is  a  spring  which  must  be  pressed  in  order  to  get 
the  lever  out  of  the  notch,  so  as  to  move  it  in  either  direc- 
tion in  the  arc.    The  lever  is  about  three  and  one-half  or 
four  feet  high  from  the  floor,  and  extends  above  the  arc 
about  one  and  one-half  inch.    Appellee  was  standing  on  the 
west  side  of  the  elevator  in  its  descent.    Appellee  was  taken 
to  the  Presbyterian  hospital  immediately  after  the  accident. 
Dr.  Morris,  who  attended  her,  testified  that  her  lower  jaw 
was  broken,  her  upper  lip  cut,  her  right  arm  bruised  below 
the  shoulder,  her  knee  injured,  her  left  ear  almost  com- 
pletely torn  from  her  head,  and  a  cut  on  the  top  of  her 
head.     In  regard  to  her  treatment,  he  says : 

"  1  sewed  on  the  ear,  and,  I  believe,  drilled  one-half  of 
her  jaw  when  Prof.  Senn  came.  Prof.  Senn  finished  the 
operation  of  wiring  the  jaw;  stimulated  her  and  put  her  to 
bed.  She  had  a  cut  at  that  time  on  the  top  of  her  head, 
but  I  did  not  discover  it  until  the  next  day.  I  presume  it 
did  not  cause  any  pain,  and  her  attention  was  not  di*awa 
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to  it.  She  remained  in  the  hospital  until  the  Istof  April. 
I  turned  her  over  to  Dr.  Miller.  We  put  a  plaster  paris 
cast  on  her  jaw  to  support  it  after  we  wired  it;  we  put  on 
surgical  dressing  to  her  ear,  putting  the  knee  in  straight 
position.  Dressed  this  abcess  on  the  jaw  after  I  came  back, 
trying  to  get  the  dead  bone  out  of  the  jaw.  I  had  charge 
of  her  until  the  1st  of  June;  that  is  the  last  I  saw  of  her 
professionally  until  about  a  month  ago.  ♦  *  ♦  When 
this  jaw  was  broken,  there  were  probably  five,  six  or  seven 
teeth  missing.  I  inserted  this  gag  so  as  to  break  the  adhe- 
sions at  the  hinge  of  the  jaw  every  couple  or  three  days. 
The  ear  healed  at  once,  ana  the  jaw,  so  far  as  the  bone  was 
concerned,  made  a  very  good  union — ^splendid,  at  least  to 
my  idea — and  at  the  time  I  left  (the  1st  of  April),  outside 
of  the  adhesions  of  the  jaw  and  this  abscess  under  the  Jaw, 
she  seemed  to  have  recovered  from  the  immediate  eflfects 
of  the  accident;  she  seemed  to  recover  from  the  shock  very 
well.  When  I  examined  her  about  a  month  ago,  my  atten- 
tion was  called  to  her  jaw  from  the  unsymmetrical  appear- 
ance. One  side  of  the  jaw  seemed  to  protrude  more  than 
the  other — the  angle  of  the  jaw." 

Dr.  Bergeron  testified  that  he  treated  her  five  or  six 
months  after  the  injury;  that  she  was  suffering  from  gen- 
eral anaemia  and  insomnia;  was  exceedingly  nervous,  and 
had  a  poor  appetite;  that  he  examined  her  upper  and  lower 
jaws;  that  her  teeth  did  not  meet  by  about  one-eighth  inch, 
and  she  masticated  on  one  side  onlv,  the  effect  of  which 
would  be  a  development  of  that  side  and  a  shrinking  of  the 
other. 

Appellee  states  her  injuries  and  the  treatment  of  them  as 
follows : 

<^  The  left  limb  was  hurt  at  the  knee.  It  was  all  black 
marked  around  it,  and  the  limb  there.  I  have  no  strength 
in  it  as  I  have  in  the  right  limb.  I  have  no  streng'th  in 
the  right  arm  whatever.  Can  not  do  anything  which 
requires  any  strength.  Have  not  been  able  to  do  anything 
in  my  avocation  smce  the  .injury.  M}'  jaws  were  drill^ 
through  and  wire  put  in  it  in  the  center.  I  could  feel 
the  wire  all  the  time — it  was  riffht  in  there  twisted 
around;  and  then  my  ear  was  sewed  on.  And  then  1  had 
a  cut  in  my  head  right  here  (indicating),  and  my  hair  cov- 
ered it  so  that  it  didn't  show.  At  the  time  of  the  injury  I 
wore  a  felt  turban — a  small  felt  hat.    After  the  accident 
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my  hat  was  cut  right  where  the  cat  was  in  my  head.  I 
had  a  black  dress,  a  heavy  coat  with  a  cape,  and  the  coat 
was  all  torn  where  this  arm  was  hurt,  the  stitches  were  all 
torn,  and  the  material  was  all  torn.  It  was  a  heavy  beaver. 
Pieces  of  my  dress  were  torn  right  out  where  the  knee  was 
hurt  —  the  left  one.  They  put  my  head  in  plaster  —  a 
plaster  cast — which  they  took  off  whenever  they  dressed 
the  wounds,  and  it  was  so  tight  I  could  not  open  my 
month,  and  I  had  to  lay  perfectly  quiet;  I  could  not  speak 
— I  could  not  take  any  food,  except  what  I  could  e;et 
through  a  small  glass  tube,  for  six  weeks;  and  I  had  to  lay 
straight  on  my  back,  for  if  I  had  moved  the  jaw  would  have 
come  out  of  place.  At  the  second  week  an  abscess  formed 
under  my  chin  here,  from  the  bone  or  splinters  that  had 
come  out  of  here — formed  an  abscess,  ana  that  had  to  be 
lanced  and  they  could  not  give  me  anything  for  that.  They 
did  not  chloroform  me,  or  anything.  I  had  to  have  my 
senses  through  all.  It  came  right  through  my  mouth — the 
medicine  they  put  through  it;  the  hole  went  through  to  the 
mouth  from  this  abscess.  And  at  the  end  of  the  firth  week 
they  took  out  this  wire  that  he  had  fastened  in  there,  and 
they  had  to  pull  it  out  with  an  instrument,  and  twist  it  and 
pull  it  out,  and  then  at  the  sixth  week  they  took  this  cast  off; 
It  had  been  on  all  this  time;  they  took  it  off  for  good.  Then 
they  discovered  that  my  mouth  was  so  tightly  closed  that  I 
could  not  get  it  open,  and  so  they  said  it  would  have  to  be 
broken  open;  and  so  they  inserted  an  instrument  where  my 
teeth  are  out  in  front  here,  and  then  they  pushed  it  around 
and  got  it  so  that  they  could  put  that  instrument  in  so  that 
they  could  work  it,  and  then  they  broke  this  open;  it  was 
just  like  breaking  my  whole  head  to  pieces.  The  joints  had 
to  come  loose.  The  first  time  they  did  it,  it  was  like  two 
hours,  and  I  suffered  terribly,  and  then  when  they  had 
taken  it  out,  the  mouth  closed  just  as  tight  as  ever.  "After 
that  it  had  to  be  put  in  «very  day;  the  jaws  did  not  get 
better  that  one  time,  that's  what  I  mean.  I  had  to  exer- 
cise it,  open  it  all  day  long,  try  to  open  it,  and  open  so 
slowly  that  I  could  hardlv  notice  it.  The  doctor  came  in 
the  morning  for  two  weeKS  with  that  same  instrument,  and 
did  the  same  thing  over  again.  Dr.  Miller  did  it  after  Dr. 
Senn  did  it  the  first  time.  At  the  end  of  every  day  it 
'seemed  I  got  it  open  a  little  wider,  and  still  it  didn't  act 
natural  like  it  should.  So  I  left  the  hospital  at  the  end  of 
nine  weeks,  and  then  the  doctor  didn't  put  it  in  any  more — 
the  instrument.    The  week  before  I  left  the  hospital  they 
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lanced  this  again.  There  was  some  more  dead  bone  in  here, 
and  I  did  not  have  any  ether  or  anything.  They  lanced 
that  and  took  out  a  little  bone,  and  there  was  still  some 
left.  I  left  the  hospital  at  the  end  of  nine  weeks.  Went 
three  times  a  week  to  have  this  abscess  dressed,  as  it  was 
always  discharging.  I  used  to  see  Dr.  Senn  quite  often.  I 
kept  on  coming  and  having  them  put  a  probe  in  there,  for  the 
opening  was  still  open.  They  put  medicine  in  here,  peroxide, 
through  a  glass  syringe,  which  was  very  painful,  and  then 
they  would  seal  it  up  with  a  little  dressing.  Kept  on  com- 
ing until  October,  and  then  Dr.  Senn  was  oack  again.  The 
2d  of  October  I  was  operated  on  again.  They  took  out  all 
the  dead  bone.  When  I  *  came  to '  from  the  ether,  this  was 
all  sewed  up  and   was  all  bandaged  up.    I  had  to  lay 

auietly  and  in  a  few  days  they  took  out  the  stitches  and 
ressed  it,  and  then  my  jaws  were  stiff  again.  But  I  exer- 
cised them  myself,  so  that  I  didn't  have  to  have  the  instru- 
ment put  in  again.  I  went  home;  and  then  I  came  every 
other  day  to  have  it  dressed,  and  on  the  30th  of  October, 
1895,  it  was  all  healed.  Afterward  I  went  to  Dr.  Ber- 
geron. Ever  since  then  my  mouth  has  been  like  I  have 
not  been  able  to  chew  on  the  left  side  at  i^,  for  part  of  my 
jaw"  is  gone — all  the  bone — ^and  the  teeth  do  not  meet,  so 
that  I  nave  to  chew  on  the  right  side.  I  had  very  nice 
teeth — they  are  all  spoiled  now,  for  of  those  that  are  left, 
half  are  dead.  The  other  half  are  useless,  and  I  have  not 
been  able  to  feel  like  I  did  before." 

Grego's  theory  is  that  the  cut  through  the  hat  and  on  top 
of  the  head,  the  broken  jaw,  the  knocked-out  teeth,  and 
torn-off  ear,  the  bruised  arm  and  knee,  the  torn  coat  and 
dress,  all  resulted  from  the  appellee  falling  on  the  lever 
which  extended  from  the  arc  only  about  one  and  one-half 
inch,  and  which,  as  he  says,  he  had  in  bis  left  hand.  It  is 
not  surprising  that  the  court  and  jury  were  somewhat 
impatient  while  listening  to  the  announcement  of  this  theory 
and  that  this  occurred  in  Orego's  examination :  Q.  ^^  Do 
you  know  how  this  lady  hit  the  top  of  her  head,  so  it  cut  a 
hole  through  her  hat  ? "  A.  "  I  could  not  tell  you."  Q. 
*'  Did  she  do  that  by  falling  on  the  lever  ? "  A.  "  That  is 
the  only  way  she  could  do  it."  The  jury  was  fully  war- 
ranted in  discrediting  Grego's  theory  and  in  finding  that  the 
accident  occurred  by  reason  of  his  carelessness  and  negli- 
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gence  in  operating  the  elevator,  and  that  appellee  was  injured 
in  the  manner  stated  in  the  second  count  of  the  declaration. 
The  fact  that  the  elevator  shot  upward  after  it  had  reached 
the  main  floor,  and  while  appellee  was  attempting  to  alight 
from  it,  is  of  itself  evidence  of  want  of  care  and  mismanage- 
ment in  its  operation.  Hartford  Deposit  Co.  v.  SoUitt,  172 
111 .  222. 

The  appellant  introduced  evidence  to  show  that  the 
machinery  of  the  elevator  was  in  good  condition,  and  that 
Grego  was  competent  to  operate  the  elevator;  but,  in  the 
view  we  take  of  the  case,  we  do  not  consider  it  necessary  to 
refer  to  this  evidence. 

The  court,  at  the  close  of  all  the  evidence,  properly  over- 
ruled appellant's  motion  to  instruct  the  jury  to  find  the 
appellant  not  guilty. 

Appellant's  counsel  urge  that  the  court  erred  in  giving 
appellee's  second  and  third  instructions,  and  in  refusing  to 
give  the  following  instructions  at  appellant's  request: 

"  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  t^iat  this  car  descended  \n  the  usual  way  and 
that  this  accident  was  not  occasioned  bv  the'  manner  in 
which  this  elevator  was  conducted  and  operated,  they  should 
find  the  defendant  not  guilty." 

"  The  court  instructs  the  jury,  as  a  matter  of  law,  that  if, 
after  a  careful  consideration  of  all  the  evidence  in  this  case, 
they  are  unable  from  the  evidence  to  determine  whether  the 
plaintiff  was  injured  in  the  way  and  by  the  means  detailed 
DV  her  in  her  examination,  or  whether  she  received  her 
injuries  in  the  way  detailed  by  the  witness  Grego,  then  the 
jury  must  find  the  defendant  not  guilty." 

We  find  no  error  in  either  of  the  second  or  third  instruc- 
tions for  appellee.  The  first  of  the  above  instructions  is 
wholly  inapplicable  to  the  facts  of  the  case,  and  was  properly 
refused.  As  to  the  second,  the  appellee  did  not  undertake 
to  "detail"  the  precise  manner  in  which  she  was  injured; 
she  merely  testified  that  she  was  injured  by  the  elevator 
flying  up,  but  what  she  came  in  contact  with  or  was  crushed 
against,  she  said  she  did  not  know.  We  think  the  instruc- 
tion was  properly  refused. 
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The  court  gave  twenty-six  insti^actions  for  appellant, 
fully  instructing  the  jury  on  every  possible  phase  of  the  case. 

Lastly,  it  is  urged  that  the  damages  are  excessive.  It 
does  not  appear  from  the  record  that  any  improper  influence 
was  exerted  \xyK>n  the  jury  by  the  remarks  of  counsel  or 
otherwise,  or  that  the  trial  was  in  any  respect  unfair. 

The  appellant  introduced  no  evidence  contradictory  of 
appellee's  evidence  of  her  injuries,  and  in  view  of  the  evi- 
dence in  regard  to  her  injuries,  we  can  not  say,  from  the 
mere  amount  of  the  verdict,  that  the  jury  was  swayed  by 
passion,  prejudice,  or  undue  partiality  for  appellee.  Under 
these  circumstances,  we  are  not  aware  of  any  sound  prin- 
ciple which  would  warrant  us  in  holding  that  the  damages 
are  excessive. 

The  judgment  will  be  affirmed. 
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Watson  Cut  Stone  Co.  v.  William  Small. 

1.  Instructions— JFVxrfic»—W7i€n  Estopped  by  Asking,— A  party  is 
estopped  from  complaining  of  an  error  in  his  adversary's  instruction, 
where  he  has  asked  the  court  to  commit  the  same  error  in  his  own  in- 
structions. 


Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Saperior 
Ck>urt  of  Ckx>k  County;  the  Hon.  Thbodobe  Brentano,  Judge,  preeidinK- 
Verdict  and  judgment  for  plaintiff.  Appeal  hy  defendant  Heard  in 
this  court  at  the  October  term,  1808.  Affirmed.  Opinion  filed  March 
16,  1809. 


Appellee,  an  experienced  stone  cutter,  was  injured  Janu- 
ary 26, 1896,  by  the  falling  upon  him  of  part  of  a  defect- 
ive or  broken  corbel  stone  which  extended  under  the 
projection  of  a  series  of  bay  windows,  commencing  at  the 
top  of  the  first  story  of  a  six  story  building  at  Ellis  avenue 
and  Thirty-fifth  street,  Chicago,  while  he  was  engaged  in  the 
employ  of  appellant  in  cutting  out  a  piece  from  the  stone  to 
put  in  another  piece  and  thus  repair  it. 

The  building  was  a  new  one,  completed  in  the   fall  of 
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1895,  and  appellant  had  the  contract  for  furnishing  and  set- 
ting the  cut  stone  work,  including  this  corbel  stone.  It 
employed  as  sub-contractors  the  firm  of  Howarth  &  McBeth 
to  set  the  cut  stone,  and  this  firm  actually  did  the  work  of 
setting  this  corbel  stone,  under  the  superintendence  of 
appellant.  Appellee  had  nothing  to  do  with  the  original 
construction  of  the  building,  but  was  called  in  by  appellant, 
in  January,  1896,  to  repair  this  corbel  stone,  it  having  begun 
at  that  time  to  crack  in  one  or  more  places,  and  one  piece 
of  it  had  fallen  out  before  he  begun  the  work  of  repair. 

Appellee's  original  declaration  consists  of  five  counts,  the 
first,  third  and  fifth  of  which  were  dismissed  by  appellee, 
and  the  second  and  fourth  are  based  upon  negligence  of 
appellant  in  not  properly  supporting  and  fastening  the  cor- 
bel stone.  Three  additional  counts  were  filed  November  7, 
1897,  all  which  alleged  negligence  in  original  construction 
or  material  used  therein. 

Three  other  additional  counts  were  filed  December  7, 
1897,  the  first  of  which  is  based  upon  the  failure  of  appel- 
lant, knowing  the  danger  to  which  appellee  was  exposed  at 
his  work,  to  notify  him  of  such  danger,  and  alleging  that 
appellee  did  not  know  of  the  danger.  The  second  and  third 
of  these  additional  counts  charge,  in  different  ways,  negli- 
gence in  the  original  construction  of  the  building. 

Appellant  pleaded  the  general  issue. 

A  trial  was  had  November  16, 1897,  during  the  course  of 
which  appellee  dismissed  the  first,  third  and  fifth  counts  of 
the  original  declaration,  which  resulted  in  a  verdict  on  the 
remaining  counts  of  that  declaration  and  the  counts  of 
November  7,  lb97,  in  favor  of  appellee,  of  $1,000,  which  was 
set  aside  by  the  court  and  a  new  trial  awarded. 

A  second  trial  was  had  on  these  counts  and  the  additional 
counts  filed  December  7,  1897,  which  resulted  in  a  verdict 
and  judgment  for  appellee  of  $1,500,  from  which  this  appeal 
is  taken. 

At  the  close  of  plaintifiTs  evidence,  defendant  asked  an 
instruction  to  find  it  not  guilty,  which  was  refused.  De- 
fendant   then  asked  seven  separate  instructions,  directing 
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the  jury  to  find  it  not  guilty  as  to  each  of  the  several  counts 
then  before  the  jury,  except  the  third  count  of  December  7, 
1897,  each  of  which  was  refused.  Each  of  these  same 
instructions  was  asked  at  the  close  of  all  the  evidence  and 
refused  by  the  court  in  the  same  order  as  at  the  close  of 
plaintiflfs  evidence. 

Among  other  instructions,  not  in  question,  at  the  instance 
of  appellee,  the  court  gave  the  following,  viz.: 

^^  18.  The  court  instructs  the  jury  that  the  law  is,  that 
where  a  contractor  sublets  a  part  of  the  work  which  he  is 
to  perform  to  another,  and  the  sub-contractor  in  the  execu- 
tion of  the  work  so  let  to  him  is  superintended  and  con- 
trolled bv  the  contractor,  and  the  ^Fork  is  performed 
negligently  by  the  subncon tractor,  then  the  negligence  of 
the  sub-contractor  is  also  the  negligence  of  the  origmal  con- 
tractor, providing  the  part  of  the  work  performed  negli- 
gently is  performed  under  the  supervision  and  direction  of 
the  original  contractor; " 

but  refused  to  give,  as  requested  by  appellant,  the  following, 
viz.: 

"  32.  If  you  believe  from  the  evidence  that  the  accidwt 
in  question  happened  through  the  negligence  of  inde- 
pencient  contractors  who  sublet  from  tne  defendant,  the 
Watson  Cut  Stone  Company,  the  setting  of  the  stones  in 
question,  and  that  the  said  contractors  were  reasonably 
competent  and  skillful  for  the  performance  of  said  work, 
then  your  verdict  will  be  not  guilty." 

Amebicus  B.  Melville  and  F.  J.  Canty,  attorneys  for 
appellant. 

William  C.  Snow,  attorney  for  appellee;  Dabbow, 
Thomas  &  Thompson  and  D.  J.  Downey,  of  counsel. 

Mb.  Pbbsidino  Justice  Windes  delivered  the  opinion  of 
the  court. 

Appellant  contends  that  appellee  assumed  the  risk  of  the 
danger  to  which  he  was  exix>sed,  and  if  he  did  not,  he  was 
guilty  of  contributory  negligence;  that  the  court  erred  in 
refusing  the  several  instructions  noted  in  the  statement^  and 
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in  giving  appellee's  eighteenth  instraction.  We  are  inclined 
to  the  view  that  the  evidence  is  not  suiBcient  to  sustain  the 
judgment  under  either  of  the  several  counts  on  which  the 
case  was  submitted  to  the  jury,  except  the  first  additional 
count  filed  December  7, 1897,  which  is  based  upon  the  fail- 
ure of  appellant  to  notify  appellee  of  the  danger  to  which 
he  was  exposed  while  engaged  in  his  work  for  appellant; 
but  however  that  may  be,  we  are  of  opinion  this  can  not 
now  be  urged  as  a  cause  for  reversal,  because  appellant 
asked  the  thirty-second  instruction  upon  the  theory  it  was 
not  liable  for  any  negligence  charged,  and  the  court  gave, 
at  its  instance,  several  instructions,  in  which  is  submitted 
to  the  jury  the  question  of  any  and  all  negligence  charged 
against  it.  Jeffrey  v.  Robbins,  73  111.  App.  362;  Egbers  v. 
Egbers,  177  111.  89. 

This  fact,  we  think,  also  eliminates  from  the  case  any  ques* 
tion  of  independent  contractor  which  is  made  by  appellant; 
but  even  if  this  were  not  so,  the  clear  preponderance  of  the 
evidence  is  against  appellant  on  this  pqint.  A  verdict  for 
appellant,  based  on  the  theory  of  independent  contractor, 
could  not  be  sustained  by  the  evidence. 

The  evidence  shows  that  appellee  is  an  experienced  stone 
cutter  and  familiar  with  the  manner  of  construction  of  such 
buildings  as  this  one.    He  testified  in  part,  viz.: 

"  I  went  to  the  building,  and  the  scaffold  had  been  partly 
erected.  Mr.  Beck  and  I  finished  the  balance  of  the  scaf- 
folding at  35th  street  and  Ellis  avenue;  then  he  showed  me 
what  he  wanted  me  to  do,  and  I  looked  up  at  the  hole  in  the 
stone  and  asked  him  what  was  the  cause  of  that  breaking 
away.  The  break  was  in  the  corbel  on  35th  street.  1 
asked  him  if  there  was  any  weight  on  the  nose  of  the  cor- 
bel stone,  and  he  said  there  was  not.  He  said  he  had  the 
mortar  all  sawed  out.  1  said,  what  made  that  piece  fall 
away  there.  And  he  said  the  stonecutter  in  drilling  that 
anchor  hole  in  there,  the  piece  broke  away  and  came  down. 
So  he  said  the  stonecutter  strained  the  stone  when  he  was 
drilling  for  the  anchor.  The  anchor  is  a  piece  of  iron  about 
an  inch  in  diameter.  It  came  down  from  the  floor  above. 
I  don't  know  what  it  was  fastened  to,  but  it  came  down 
and  was  let  into  the  corbel  stone  about  three  or  four  inches 
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to  sustain  the  weight  of  the  corbel  from  falling  out  in  the 
street. 

Q.  And  was  it  fastened  below — screwed  in  ?  A.  No,  it 
was  leaded.  Boiling  lead  was  run  around  the  iron.  I  asked 
him  then,  the  second  time,  about  the  mortar.  I  asked  him 
if  there  was  any  mortar  in  that  stone  around  the  top  of  the 
corbel  stone,  and  he  said  no,  he  had  it  all  sawed  out,  and 
there  was  nothing  in  there  at  all.  There  is  no  weight  on 
that,  he  said.  The  wall  is  faced  with  stone,  and  behind  is 
brick  work  that  is  carried  up. 

The  Court:  The  wall  is  really  brick,  and  faced  with 
stone  ?  A.  Yes.  The  brick  work  is  about  eighteen  inches 
thick.  The  first  story  is  called  the  basement.  It  is  about 
fifteen  feet  to  the  top  of  the  corbel  stone.  The  corbel  is 
above  the  first  story .'^ 

It  is  shown  from  this  and  other  evidence,  that  appellee 
was  familiar  with  the  ordinary  methods  of  construction  of 
such  buildings,  and  that  he  suspected  that  the  cause  of  the 
break  in  the  corbel  stone  was  because  the  mortar,  which 
should  have  been  placed  between  the  corbel  and  ashler  stone 
above  at  the  time  of  the  construction  of  the  building,  had 
not  been  removed,  as  should  have  been  done  in  a  proper 
construction. 

Appellee  also  says  that  the  seam  or  joint  between  the 
corbel  stone  and  ashler  above  it,  was  about  eighteen  inches 
above  him;  that  he  could  not  sei^  it  from  where  he  was 
working  below,  and  the  evidence  shows  that  while  he  was 
so  working,  the  corbel  stone  gave  way,  broke  down  the  scaf- 
folding on  which  appellee  was  at  work,  and  injured  him. 

Whether  or  not  this  mortar  had  been  sawed  out  from 
between  the  corbel  stone  and  ashler,  as  represented  by  Beck 
to  appellee,  was  a  question  in  dispute,  on  which  there  was 
a  conflict  in  the  evidence.  There  was  also  a  question,  on 
which  there  was  a  conflict  in  the  evidence,  as  to  whether 
the  failure  to  saw  out  the  mortar,  if  such  was  the  fact,  was 
a  sufficient  cause  to  account  for  the  giving  way  of  the  cor- 
bel stone,  and  also  whether  that  was  what  caused  it  to  give 
way  and  fall. 

From  a  careful  consideration  of  the  evidence  in  these 
respects  (which  it  seems  unnecessary  to  set  out  in  detail). 
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we  think  it  jnstified  the  jary  in  finding,  as  it  must  have 
done,  that  the  mortar  was  not  sufficiently  sawed  out  to  pre- 
vent a  pressure  of  the  ashler  stone  from  above  on  the  cor- 
bel, and  that  that  fact  was  a  sufficient  cause  for,  and  did 
cause,  the  giving  way  of  the  corbel  stone,  and  the  conse- 
quent injury  to  appellee. 

The  questions  of  assumed  risk  and  contributory  negli- 
gence so  thoroughly  and  fully  presented  by  appellant's  coun- 
sel, were,  in  our  opinion,  under  the  facts  of  this  case,  purely 
questions  of  fact  for  the  jury,  and  not  of  law  for  the  court. 
We  do  not,  therefore,  review  the  numerous  cases  cited, 
believing,  as  we  do,  that  there  was  no  error  in  submitting 
the  case  to  the  jury,  at  least  upon  the  first  of  the  amended 
counts  of  December  7, 1S97.  Offutt  v.  World's  Col.  Exp'n, 
175  111.  472,  and  cases  there  cited. 

Appellee  had.  the  right  to  rely  on  what  Beck  told  him  in 
regard  to  the  mortar  being  sawed  out,  and  it  was  not  neg- 
ligence, as  matter  of  law,  for  him  to  continue  his  work  after 
this  statement  from  Beck,  when  appellee  was  not  in  a  posi- 
tion to  see  the  danger. 

Objection  is  also  made  to  the  admission  of  certain  evi- 
dence relating  to  the  manner  of  construction  of  the  build 
ing  and  its  effect  upon  the  corbel  stone  in  question,  but  we 
do  not  think  it  of  importance,  and  there  was  no  reversible 
error  in  the  court's  rulings  in  this  regard. 

The  judgment  is  affirmed. 


Ella  H.  Porter^  Adm'x^  f.  Anna  B.  Horton. 

1.  Contribution— Co-««reft>«,  at  Common  Law,— A  co-surety,  who 
has  been  obliged  to  satisfy  the  joint  liability  of  the  several  sureties,  may 
recover  at  coQimon  law,  and  under  the  common  counts,  the  amount  due 
by  way  of  contribution  frou)  each  co-surety. 

2.  Bill  op  Particitlaiis— /</i  PKr2x>«c.— The  bill  of  particulars  oper- 
ates in  practice  merely  to  give  a  proper  notification  to  the  adverse  party 
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of  the  nature  and  grounds  of  the  claim  to  be  presented,  and  must 
not  be  made  the  instrument  of  the  injustice  which  it  is  intended  to 
prevent 

8.    Samr— Limits  the  Right  of  Recovery,— K  bill  of  particulars  limits 
the  right  of  recovery  to  the  grounds  therein  specified. 


Assnmpgit,  on  a  contract  of  indemnity.  Trial  in  the  Circuit  Court  of 
Cook  County;  the  Hon.  Charles  G.  NifiitLT,  Judge,  presiding.  Verdict 
and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this 
Court  at  the  October  term,  1898.  Reversed  and  remanded.  Opinion 
filed  March  16, 1899. 


Copy  of  agreement  referred  to  in  the  opinion  of  the 
Court : 

"Chicago,  Ills.,  Jan.  26, 1888. 
Geo,  M,  Porter^  Enq.^  Citij. 

"Dear  Sir:  If  you  prove  to  be  accepted  as  bondsman 
for  F.  L.  Horton  and  will  go  on  his  bond  for  the  sum  of  fif- 
teen hundred,  I  will  also  ^oon  the  same  bond  jointly  with  you. 
I  will  hereby  agree  to  hold  you  harmless  in  any  event  on 
said  bond;  I  am  the  owner  or.  the  property,  house,  lot  and 
furniture,  at  3248  Graves  Place,  Chicago,  worth,  clear  of 
incumbrance,  the  sum  of  $5,000.  I  will  in  addition,  pay  you, 
as  soon  as  Mr.  Horton  receives  the  loan  on  his  contract,  for 
which  this  bond  is  to  cover,  all  my  indebtedness  to  you  for 
groceries  to  date,  and  thereafter  pay  each  week  for  all  gro- 
ceries got  thereafter,  besides  which  Mr.  Horton  will  pay  at 
once  twenty-live  dollars  for  the  accommodation  of  using 
your  credit  on  said  bond." 

(Signed)    Mrs.  Anna  R.  Horton." 

On  April  7,  1888,  Frederick  L.  Horton  executed  a  bond 
for  $1,500  to  D.  Appleton  &  Co.,  and  Anna  R.  Horton,  his 
wife  (appellee),  and  George  M.  Porter  (intestate  of  appel- 
lant), executed  the  bond  as  sureties.  Appleton  &  Co. 
recovered  $942.58  in  a  suit  on  the  bond  against  the  principal, 
Frederick  L.  Horton,  and  George  M.  Porter,  one  of  the 
sureties.  George  M.  Porter,  the  surety,  paid  the  judgment. 
This  suit  was  brought  by  his  administratrix  to  recover  of 
Anna  R.  Horton,  the  other  surety,  on  account  of  such  pay- 
ment. Anna  R.  Horton,  appellee,  wrote  to  George  M. 
Porter  on  January  26, 1888,  to  the  effect  that  if  he,  Porter, 
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would  sign  ber  husband's  bond  she  would  indemnify  him 
for  any  loss  thereby  sustained. 

In  the  suit  here,  appellant,  as  administratrix  of  the  estate 
of  George  M.  Porter,  deceased,  sought  to  recover,  upon  this 
agreement  to  indemnify,  the  whole  amount  for  which  her 
intestate  was  held  liable  as  a  surety  on  the  bond,  and  filed  a 
special  count  in  her  declaration  counting  upon  such  agreo 
ment.  She  also  filed  the  common  counts.  A  copy  of  the 
written  agreement  to  indemnify  was  filed  with  the  declara- 
tion. 

Before  trial  appellee  obtained  a  rule  upon  appellant  to 
file  a  bill  of  particulars.  In  compliance  with  the  rule  the 
following  was  filed  as  a  bill  of  particulars;  it  is  not  shown 
by  the  abstract,  but  appears  in  the  supplemental  record  : 

"  September  25, 1891,  to  payment  by  Qeo.  M.  Porter  in 
his  lifetime  to  1).  Appleton  &  Co.  of  the  judgment  obtained 
against  Frederick  L.  Horton  and  Geo.  &I.  Porter,  in  case  in 
the  Circuit  Court,  having  general  number  71,162,  obtained 
July  18,  1891,  for  $942.58  and  $21.85  costs,  with  interest  at 
six  per  cent  from  the  date  of  judgment  until  September  25, 
1891,  under  the  circumstances  alleged  in  said  declaration, 
and  interest  upon  such  amount,  which  amounts  to  the  sum 
of  $973.20  and  interest  u}x^n  such  amount  at  five  per  cent." 

At  the  trial  the  issue  of  facts  was  contested  as  to  whether 
the  letter,  by  which  appellee  agreed  to  indemnify  Porter, 
was  written  in  relation  to  this  bond  or  another  bond  which 
Porter  had  executed  for  the  same  parties  to  a  different  obli- 
gee. The  jury  determined  that  the  letter  was  written,  and 
the  agreement  to  indemnify  thereby  made  was  given  in 
relation  to  the  other  and  not  to  this  bond.  Counsel  for 
appellant  concedes  that  this  finding  by  the  jury  was  war- 
ranted by  the  evidence  and  is  determinative  of  the  right  to 
recover  upon  the  special  agreement  to  indemnify.  But 
counsel  for  appellant  asked  for  instructions  to  the  jury,  not 
only  upon  the  theory  of  a  right  to  recover  under  the  special 
count  upon  the  agreement  to  indemnify,  but  as  well  upon 
the  theory  of  a  right  to  recover  one-half  of  the  amount  paid 
by  appellant's  intestate  in  satisfaction  of  the  bond,  under 
the  common  counts,  and  upon  a  theory  of  right  of  contribu- 
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tion  only.  The  instructions  bearing  upon  a  right  to  recover 
under  the  special  count  were  given.  Those  relating  only 
to  a  right  to  recover  under  the  common  counts  were  refused. 
Frederick  L.  Horton  was  permitted  to  testify,  over  the  ob- 
jection of  appellant,  to  transactions  had  by  himself  with 
Porter  in  his  lifetime  in  relation  to  the  execution  of  the 
bond.  The  jury  found  the  issues  for  appellee,  the  defendant 
below,  and  from  a  judgment  upon  that  verdict  this  appeal 
is  prosecuted. 

Consider  H.  Willett,  attorney  for  appellant 

One  of  two  sureties  paying  the  debt  of  their  principal  can 

recover  one-half  of  such  payment  from  his  co-surety  on  the 

ground  of  equality  of  burden  and  benefit.    24  Am.  &  Engr. 

Ency.  809;  Klein  v.  Mather,  7  111.  317;  Golsen  v.  Brand,  75 

111.  148;  Van  Petten  v.  Richardson,  68  Mo.  379;  JeflFries  v. 

Ferguson,  87  Mo.  244;  Van  Winkle  v.  Johnson,  11  Or.  469; 

Wells  V.  Miller,  66  N.  Y.  258;  Young  v.  Shunk,  30  Minn. 

505;  Urbahn  v.  Martin,  46  S.  W.  R.  (Tex.)  291;  Deering  v. 

Winchelsea,  2  Bos.  &  P.  270;  Martin  v.  Frantz,  127  Pa.  St. 

389;  Dupuy  v.  Johnson,  1  Bibb  (Ky.),  562. 
Frederick  L.  Horton,  as  the  agent  of  the  defendant,  bis 

wife,  testified  to  acts  and  conversation  of  George  M.  Porter, 

now  deceased,  and  upon  such  evidence  the  jury  found  the 

letter  of  January  26,  1888,  did  not  relate  to  the  Appelton  & 

Co.  bond.    Langley  v.  Dodsworth,  81   111.  86;  Henry  v. 

TiflFany,  5  111.  App.  548;  Berdan  v.  Allen,  10  111.  App.  91; 

Wagenseller  v.  Prettyman,  12  111.  App.  341;  Hulburt  v. 

Meeker,  104  111.  540;  Trunkey  v.  Hedstrom,  131  IlL  204. 

BuLKLEY,  Gray  &  More,  attorneys  for  appellee. 

The  object  of  requiring  the  plaintiff  to  file  a  bill  of  par- 
ticulars is  to  inform  the  defendant  of  the  claim  he  is  called 
upon  to  defend  against,  and  its  effect  is  to  limit  and  restrict 
the  plaintiff  on  the  trial  to  proof  of  the  particular  acts  or 
causes  of  action  therein  mentioned.  Waidner  v.  Pauley, 
141  111.  442;  Morton  v.  McClure,  22  111.  257;  McDonald  V. 
The  People,  126  111.  150;  Humphrey  v.  Phillips,  57  111.  182; 
Star  Brewery  Co.  v.  Farns worth,  172  111.  247, 
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Mb.  Justicb  Sbabs  delivered  the  opinion  of  the  court. 

But  two  questions  are  presented  for  consideration,  viz.: 
the  propriety  of  the  ruling  by  the  trial  court  refusing  the 
instructions  which  related  to  a  right  of  recovery  under  the 
common  counts,  and  the  admission  of  the  testimony  of 
Frederick  L.  Horton  as  to  transactions  with  George  M. 
Porter,  appellant's  intestate,  in  his  lifetime,  in  relation  to 
the  subject-matter  of  the  suit. 

We  think  it  clear  that  a  co-surety,  who  has  been  obliged 
to  satisfy  the  joint  liabilitj'' .  of  the  several  sureties,  may 
recover  at  common  law  and  under  the  common  counts  the 
amount  due  by  way  of  contribution  from  a  co-surety.  Sloo 
V.  Pool,  15  111.  47;  Golsen  v.  Brand,  75  111.  148;  Harvey  v. 
Drew,  82  111.  606;  Odlin  v.  Greenleaf,  3  N.  H.  270;  Godall 
V.  Wentworth,  20  Me.  322;  Cowell  v.  Edwards,  2  Bos.  &  P. 
267. 

The  only  question,  then,  is  as  to  whether  the  bill  of  par- 
ticulars filed  by  appellant  so  limits  her  right  of  action  by 
its  specifications  as  to  preclude  her  right  to  recover  under 
the  common  counts  upon  the  right  to  contribution  from 
appellee. 

We  are  of  opinion  that  to  so  hold  would  be  to  give  to  the 
bill  of  particulars  an  unreasonably  narrow  and  technical 
construction.  The  bill  of  particulars  operates  in  practice 
merely  to  give  a  proper  notification  to  the  adverse  party  of 
the  nature  and  grounds  of  the  claims  to  be  presented.  It 
has  served  that  purpose,  if  from  it  the  litigants  are  apprised 
of  that  which  they  will  have  to  meet  To  give  it  any  more 
technical  eflFect  would  be  to  thwart  the  ends  of  justice. 

In  Millwood  v.  Walter,  2  Taunton,  Chief  Justice  Mans- 
field said :  "  The  bill  of  particulars  must  not  be  made  the 
instrument  of  that  injustice  which  it  is  intended  to  prevent." 

It  is  well  settled  in  this  State,  that  a  bill  of  particulars 
operates  to  limit  the  right  of  recovery  to  the  grounds 
therein  specified.  Waidner  v.  Pauly,  141  111.  442;  Star 
Brewery  v.  Farnsworth,  172  111.  247. 

But  we  hold  that  here  the  recitals  of  the  bill  of  particulars 
are  broad  enough  to  inform  the  appellee  that  appellant 
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sought  to  recover  upon  all  her  rights  arising  from  the  exe- 
cuting of  the  bond  and  the  payment  by  her  intestate  of  the 
sureties*  liability  thereunder. 

There  would  seem  from  the  record  to  be  an  undoubted 
right  of  appellant  to  a  contribution  by  appellee.  To  deny 
that  right  upon  the  ground  that  this  bill  of  particulars  was 
insufficient  to  apprise  appellee  of  the  grounds  of  appellant's 
right  to  a  recovery,  would  be,  as  we  view  it,  a  straining  of 
technical  rules  to  accomplish  an  injustice. 

The  remaining  question  is  as  to  the  ruling  of  the  trial 
court  in  admitting  the  testimony  of  Frederick  L.  Horton  as 
to  transactions  had  with  appellant's  intestate  in  relation  to 
the  executing  of  the  bond  here  in  question. 

We  are  inclined  to  view  the  evidence  given  by  Horton  as 
competent  and  properly  admitted.  But  the  admission  of  it 
is  a  matter  of  no  importance,  for  there  was  no  conflict  in 
the  evidence  as  to  the  fact  that  the  agreement  to  indemnify 
was  given  in  connection  with  the  Upton  bond,  and  not  in 
relation  to  the  bond  here.  If  all  the  evidence  of  Horton 
were  stricken  out,  it  would  in  no  way  affect  the  conclusion 
which  the  jury  must  have  reached  from  the  undisputed  evi- 
dence in  the  case  in  relation  to  the  agreement  to  indemnif  v. 

Because  of  the  refusal  of  the  trial  court  to  instruct  the 
jury  as  to  appellant's  right  to  recover  under  the  common 
counts  by  way  of  contribution,  the  judgment  is  reversed 
and  the  cause  remanded. 


80      838 
08     '442 


Robert  H.  McEIwee  et  al.  v.  Jane  Wilee^  Exeentrix, 
Edward  Harvey  Wilce  and  George  C.  Wilce, 
Executors  of  the  last  will  and  testa- 
ment of  Thomas  Wilce^  deceased, 
for  the  use  of  Aobert  Hill. 


1.  Garnishment— iSterricc  of  Writ  Creates  no  Lien,  Service  of  the 
garnishee  writ  does  not  create  a  lien  in  favor  of  the  creditor,  upon  the 
moneys  in  the  hands  of  the  garnishee.  It  creates  a  personal  liability  to 
respond  to  any  judgment  that  may  be  recovered  against  him,  but 
nothing  more. 
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8l  Saxb — Payment  by  Oamishee^  When  at  hU  Peril, —A  person  served 
with  process  of  garnishment  may  pay  his  debt  notwithstanding  the 
H^amishment,  but  if  he  does  so  without  taking  an  indemnifying  bond,  it 
will  be  at  his  peril,  and  he  may  be  compelled  to  pay  the  debt  twice. 

8.  Judgment— ^jr«5^  of  Reversal  After  CoHccfton.— Where  a  judg- 
ment, after  its  collection,  is  reversed  by  the  Appellate  Court,  the  plaintiff 
in  it  will  be  liable  to  repay  the  amount  collected  to  the  party  from  whom 
it  was  collected. 

4.  APPBLLA.TE  Court  PKAfyncE— Remanding  Cattsw.— Where  noth- 
ing can  be  gained  by  remanding  a  cause  the  judgment  will  be  reversed 
without  a  remanding  order. 

Attaehnent,  and  garnishee  proceedings.  Trial  in  the  Circuit  Court 
of  Cook  County;  the  Hon.  Elbbidoe  Hanecy,  Judge,  presiding.  Finding 
and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1808.  Reversed  but  not  remanded. 
Opinion  filed  March  14,  1899. 

The  Otter  Oreek  Lumber  Company  was  indebted  to  the 
appellants,  McElwee  &  Company,  who  began  an  attach- 
ment suit  apon  the  indebtedness  and  garnisheed  Thomas 
TVilce-  In  that  suit,  Wilce,  as  garnishee,  answered,  and 
admitted  he  owed  the  Otter  Creek  Company  $876.22,  at 
the  time  of  the  service  of  the  garnishee  writ  upon  him. 

Subsequently  there  was  a  trial  of  the  attachment  suit, 
and  a  verdict  and  judgment  was  had  in  favor  of  McElwee 
&  Company  against  the  Otter  Creek  Company  and  against 
TVilce  on  his  answer  as  garnishee  for  the  amount  admitted 
by  him  to  be  owing  by  him. 

An  execution  issued  against  Wilce,  and  he  paid  to  the 
sheriff  $880.60,  in  full  satisfaction  of  the  execution,  and  on 
the  same  day,  the  same  was  paid  over  to  McElwee  &  Com- 
pany by  the  sheriff. 

Before  that  time,  however,  and  before  the  judgment  was 
rendered,  but  after  Wilce  was  served  as  garnishee,  he  paid 
to  the  Otter  Creek  Company  the  amount  he  was  indebted 
to  it  at  the  time  of  the  service  of  the  writ,  viz.,  $876.22. 

The  same  day  that  Wilce  paid  said  $876.22  to  the  Otter 
Creek  Company,  and  as  a  part  of  the  transaction,  the  appel- 
lee Hill  uniting  with  the  Otter  Creek  Company,  and  one 
Wright,  who  was  its  president,  gave  his  bond  to  Wilce,  in 
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due  form,  obligating  himself  to  hold  Wilce  harmless  and 
.protect  him  against  any  judgment  that  might  be  rendered 
against  him,  as  garnishee,  or  in  any  other  capacity  in  said 
suit. 

And  after  Wilce  had  satisfied  the  execution  as  above 
mentioned  Hill  repaid  to  Wilce  the  $880.60  that  Wilce  had 
paid  to  satisfy  the  execution.  At  the  time  Hill  so  paid 
Wilce,  he  and  Wilce  entered  into  a  writing,  as  follows: 

"  Whereas,  heretofore,  in  the  year  1887,  Thomas  Wilce 
paid  to  the  Otter  Creek  Lumber  Company  the  amount  of 
nis  indebtedness  to  said  company,  after  service  had  been 
made  upon  him  as  garnishee  m  the  suit  of  Robert  H.  Mc- 
Elwee et  al.  V.  the  Otter  Creek  Lumber  Company,  Supe- 
rior Court  of  Cook  County,  Illinois;  and 

Whereas,  such  payment  was  made  by  reason  of  said  Wilce 
receiving  from  Robert  Hill  an  indemnity  bond  protecting 
him  agamst  any  liability  to  the  plaintiffs  in  said  suit  by  rea- 
son of  said  payment;  and. 

Whereas,  judgment  was  recovered  by  plaintiff  in  said 
suit  against  said  company,  and  also  against  said  Wilce  as 
garnisnee,  and  said  Wilce  has  been  compelled  to  pay  to 
them  the  amount  he  had  already  paid  said  company,  and 
said  Hill  is  desirous  of  paying  said  Wilce,  under  fiis  indem- 
nity bond,  said  amount  of  money  under  such  an  arrange- 
ment that  it  shall  be  paid  back  to  him  by  said  Wilce  in  case 
the  Otter  Creek  Lumber  Company  is  reversed  under  the 
writ  of  error  which  it  is  about  to  sue  out,  and  said  Wilce 
discharged  as  said  garnishee; 

Now,  therefore,  it  is  agreed  between  said  Robert  Hill  and 
Thomas  Wilce  as  follows :  Said  Hill  pays  to  said  Wilce,  at 
tlie  time  this  instrument  is  executed,  the  sum  of  eight  hun- 
dred and  eighty-nine  dollars  and  thirty  cents  ($889.30),  in 
consideration  of  which  said  Wilce  agrees  to  repay  to  said 
Hill  on  demand,  after  the  said  Wilce  shal]  be  dischlarged  as 
such  garnishee  in  said  suit,  on  final  iudgment,  any  and  all 
sums  of  money  which  may  hereafter  be  repaid  to  said  Wilce, 
for  or  on  account  of  any  payments  the  said  Wilce  may 
heretofore  have  made  in  said  suit. 

The  said  Wilce  further  agrees,  at  any  time  on  demand  of 
said  Hill,  to  commence  proceedings  to  recover  said  sum  paid 
by  said  Wilce  to  the  plaintiffs  in  said  suit,  the  said  Hill 
employing  attorneys  and  paying  all  expenses  attending  such 
litigation. 
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Witness  our  hands  and  seals  this  27th  day  of  September, 
A.  D.  1890. 

Robert  Hill.      [Seal.] 

Thos.  Wilce.       [Seal.]  " 

After  the  above  agreement  was  made,  this  court,  in  a 
writ  of  error  suit  that  had  been  prosecuted  to  reverse  the 
judgment  in  favor  of  McElwee  &  Oompany,  reversed  that 
judgment  and  remanded  the  cause,  upon  the  ground,  as 
appears  from  the  opinion,  that  the  suit  was  prematurely 
brought.     37  111.  App.  285. 

It  seems  that  the  claim  of  McElwee  &  Company  against 
the  Otter  Creek  Company,  was  for  a  considerably  larger 
sum  than  was  made  out  of  Wilce,  as  garnishee,  and  that 
pending  the  matters  we  have  mentioned,  Wright,  the  presi- 
dent of  the  Otter  Creek  Company,  became  an  inmate  of  the 
Michigan  State  penitentiary,  for  life.  After  the  cause  was 
redocketed  in  the  court  below,  it  appears  from  the  testimony 
of  Mr.  Carney,  a  member  of  the  iBrm  of  McElwee  &  Com- 
pany, defendants,  that  one  Johnson  came  to  McElwee  & 
Company  and  offered  to  pay  them  a  certain  sum,  which,  in 
addition  to  what  they  had  received,  should  wipe  out  the 
transaction,  and  his  offer  was  accepted  and  the  suit  was 
dismissed. 

It  does  not  clearly  appear  in  what  capacity  Johnson  was 
acting  at  the  time,  although  it  does  appear  that  in  previous 
transactions  between  McElwee  &  Company  and  the  Otter 
Creek  Company,  Johnson  had  acted  as  a  representative  of 
the  latter,  and  that  he  settled  most  of  the  business  of  the 
latter  company  after  its  president  got  into  trouble  and  went 
to  the  penitentiary. 

It  was  admitted  at  the  trial,  that  neither  Wilce  nor  Hill 
were  parties  to  such  settlement,  did  not  know  of  it  until 
after  it  took  place,  and  never  ratified  or  adopted  it. 

In  pursuance  of  the  written  jigreeraent  between  Wilce  and 
Hill,  this  suit  was  brought  in  the  name  of  Wilce  (who  hav- 
ing died,  his  executors  have  been  substituted  for  him)  for 
the  use  of  Hill,  to  recover  back  from  McElwee  &  Company 
the  money  they  collected  from  Wilce  under  the  execution 
against  him. 
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The  case  was  tried  by  the  court,  without  a  jury,  and  the 
judgment  in  favor  of  appellees  for  $979.67,  is  before  us  upon 
appeal. 

Schuyler  &  EIbemeb,  attorneys  for  appellants. 

Eric  Winters,  attorney  for  appellees. 

The  service  of  a  garnishee  process,  in  a  proceeding  com* 
menced  by  attachment,  does  not  create  a  lien  in  favor  of  the 
creditor,  upon  the  property  or  effects  of  the  debtor  in  the 
hands  of  the  garnishee.  The  statute  does  not  prohibit  the 
garnishee  from  delivering  the  property  to  the  debtor,  but 
only  renders  him  liable,  upon  failure  to  produce  it,  to  satisfy 
the  judgment.  Bigelow  v.  Andress,  31  111.  322;  Gregg  y. 
Savage,  51  111.  App.  281. 

Mb.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  service  of  the  garnishee  writ  upon  Wilce  did  not 
create  a  lien  in  favor  of  McElwee  &  Company,  the  creditor, 
upon  the  moneys  in  Wilce's  hands.  By  it  there  was  created 
a  personal  liability  of  Wilce  to  respond  to  any  judgment 
that  might  be  recovered  against  him,  but  nothing  more. 
Bigelow  V.  Andress,  31  111.  322;  Gregg  v.  Savage,  51  111. 
App.  281. 

Wilce  might,  if  he  chose,  as  he  did,  pay  the  Otter  Creek 
Company,  in  spite  of  the  garnishment,  but  doing  so  was  at 
his  personal  risk. 

Having  paid  the  Otter  Creek  Company,  and  having  been 
required  by  law  to  pay,  also,  the  attaching  creditors  of  that 
company,  Wilce  had  in  effect  paid  his  debt  to  the  Otter 
Creek  Company  twice,  and  if  the  judgment  of  the  attach- 
ing creditor  of  the  Otter  Creek  Company  had  stood,  he 
would  have  been  remediless,  if  no  bond  had  been  given  to 
him,  except  as  against  the  Otter  Creek  Company  for  such 
double  payment. 

The  judgment  in  the  suit  under  which  he  had  been  com« 
pelled  by  law  to  pay  the  attaching  creditor,  having,  how- 
ever, been  reversed,  Wilce  would  have  been  entitled  either 
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in  his  own  name  or  in  the  name  of  the  Otter  Creek  Com- 
pany, for  his  use,  to  recover  back  the  payment  thus  illegally 
enforced  from  him,  or  he  might  recover,  compulsorily  or 
amicably,  from  the  Otter  Creek  Company  his  overpayment 
to  it,  and  leave  that  company  to  pursue  whatever  remedy  it 
might  have  against  the  attaching  creditor  for  having  made 
upon  execution  an  invalid  judgment  against  it. 

This  latter  was  what  Wilce  in  effect  did.  The  Otter 
Creek  Company  had  given  him  a  bond,  with  Hill,  as  surety, 
to  pay  back  to  him  whatever  he  might  have  to  pay  to  the 
attaching  creditor,  and  when  he  was  compelled,  by  execu- 
tion, to  pay  the  attaching  creditor,  the  Otter  Creek  Com- 
pany, by  Hill,  paid  him  all  that  he  had  suffered  by  reason 
of  such  compulsory  payment.  He  had  no  longer,  either 
legally  or  equitably,  any  ground  for  complaint  against  any- 
body. He  had  then  simply  paid  and  paid  but  once  nvhat 
he  owed  to  the  Otter  Creek  Company. 

If  Hill  has  suffered  because  he  gave  a  bond  for  the  Otter 
Creek  Company,  his  remedy  is  not  at  law  through  Wilce 
against  the  attaching  creditors,  who  may  have  received 
money,  which  in  equity  and  justice  belongs  to  the  Otter 
Creek  Company.  Hill  can  not  recover  through  Wilce  what 
Wilce  could  not  recover. 

It  mav  or  mav  not  be  that  Hill  can  recover  throuffh  the 
Otter  Creek  Company  against  the  attaching  creditors, 
McElwee  &  Company,  what  they  have  which  may  belong 
to  the  Otter  Creek  Company,  but  that  question  is  not  in  this 
record. 

Appellee  in  his  brief  says,  and  we  agree  with  him,  that 
'*  this  suit  must  stand  or  fall  on  Wilce's  right  to  recover." 
And  in  our  view  Wilce  has  no  shadow  of  right  to  recover. 

The  question  of  the  competency  of  Carney,  one  of  the 
appellants  (defendants)  as  a  witness,  is  immaterial  under 
this  aspect  of  the  case,  and  although  he  was  probably  not 
competent,  it  need  not  be  decided. 

Nothing  can.be  gained  by  remanding  the  cause  and  the 
judgment  will,  therefore,  be  reversed  without  a  remanding 
order. 
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William  8.  Barbee  ?•  Henry  Eschmeyen 

Appeal  from  the  Superior  Court  of  Cook  County. 

A  question  of  fact  was  held  to  be  properly  decided  by 
the  jury,  and  the  judgment  therefore  affirmed. 
Opinion  filed  March  16,  1899. 

Mitchell  &  Addinoton,  attorneys  for  appellant. 

W.  B.  MoAK,  attorney  for  appellee. 


John  Enorst^  Jr.^  y.  Jennie  Helen  Knorst. 

Error  to  the  Superior  Court  of  Cook  County. 

The  decree  of  the  chancellor  was  held  not  to  be  sustained 
by  the  evidence  in  the  record,  and  is  reversed  with  direc- 
tions to  dismiss  the  bill  for  Avant  of  equity. 

Opinion  filed  March  16,  1899. 

D.  M.  KiRTON  and  Claudius  Peters,  attorneys  for  plaint- 
iff in  error. 

M.  J.  EiESE  and  E.  U.  Fliehman,  attorneys  for  appellee. 


Marcus  Clark  v.  Emille  Hofftaian. 

Appeal  from  the  Superior  Court  of  Cook  County. 

Questions  of  fact  only  were  involved  in  this  cause.    The 
decree  is  affirmed. 

Opinion  filed  March  16,  1899. 

Blum  &  Blum,  attorneys  for  appellant. 

B.  M.  Shaffnkr,  attorney  for  appellee. 


City  of  Chicago  v.  Anna  Hogan. 

1.  Appellate  Court  "PRAcrriCE— Objections  which  Come  too  Late, — 
"Where  a  suit  is  begun  and  prosecuted  to  judgment  by  a  minor,  with- 
out the  intervention  of  a  next  friend,  an  objection  for  this  cause,  made 
for  the  first  time  in  the  Appellate  Court,  and  after  such  mmor  had 
attained  her  majority,  comes  too  late. 
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3.  SAKB—Oljeetions  to  Evidence  to  be  Made  in  the  Trial  Court  or 
Considered  as  Waived. — Objections  to  evidence  on  the  ground  of  its 
being  incompetent  can  not  be  raised  for  the  first  time  upon  appeal.  If 
not  made  in  the  trial  court  the  objection  will  be  treated  as  having  been 
waived. 

8.  Practice— FatZwrc  to  Ask  Instructions. -^Where  the  trial  judge, 
in  ruling  upon  the  competency  of  evidence,  stated  that  he  would  so 
instruct  the  jury,  the  party  affected  by  such  ruling  can  not  complain 
that  this  was  not  done,  unless  he  shows  by  the  record  that  the  court  was 
called  upon  thus  to  instruct  the  jury  and  refused  to  do  so. 

4.  New  Triai^ — For  Newly  Discovered  Evidence— Diligence  Must  he 
Shown. — A  new  trial  will  not  be  allowed  because  of  newly  discovered 
evidence,  where  requisite  diligence  to  discover  such  evidence  has  not 
been  shown,  even  though  such  evidence  might  materially  lessen  the 
amount  of  damages  upon  another  trial. 

Trespass  oa  the  Case,  for  personal  injuries.  Rehearing  on  remand- 
ing order  from  the  Supreme  Court.  Formerly  reported  in  59  IlL  App. 
446.    Affirmed.    Opinion  filed  March  14,  1899. 

Miles  J.  Devinb,  attorney  for  appellant;  J.  B.  O'Con- 
iffELL,  of  coansel. 

Russell  M.  Wing  and  Loken  C.  Collins,  attorneys  for 
appellee. 

The  neglect  or  omission  to  argue  a  question  properly 
assigned  as  error  upon  the  record  has  uniformly  been 
treated  and  held  as  an  abandonment  of  that  question.  City 
of  Mt.  Carmel  v.  Howell,  137  111.  91,  93;  Chicago  City  Ry. 
Co.  v.  Van  Vlick,  40  111.  App.  367;  Armstrong  v.  Barrett, 
46  111.  App.  193;  Fidelity  &  Casualty  Co.  v.  Waterman,  161 
111.  637. 

It  is  the  general  doctrine  that  new  trials  will  not  be 
granted  to  enable  a  party  to  introduce  evidence  merely 
cumulative  in  character.  Petefish,  Skiles  &  Co.  v.  Wat- 
kins,  124  111.  390,  citing  Schlencker  v.  Risley,  3  Scam.  483; 
Crozier  v.  Cooper,  14  111.  139;  Skelly  v.  Boland,  78  111.  438; 
Laird  v.  Warren,  92  111.  204;  McCoUom  et  al.  v.  Indpls.  <fe 
St.  Louis  R.  R.  Co.,  94  111.  534;  Knickerbocker  Ins.  Co.  v. 
Gould  et  al.,  80  111.  395;  Abrahams  v.  Weiller,  87  111.  179; 
Jacobson  v.  Gunzburg,  150  111.  137. 

The  objection  that  the  suit  was  improperly  brought  by  a 
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minor  in  not  suing  by  a  next  friend  or  gnardian,  can  not 
be  taken  advantage  of  for  the  first  time  in  the  Appellate 
Court.  The  objection  should  have  been  raised  in  the  court 
below  before  the  trial.  Helmuth  et  aL  v.  Bell  et  al.,  49  UL 
App.  626;  160  111.  268. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  case  was  here  once  before  (59  111.  App.  446),  and 
from  the  judgment  of  reversal,  without  remanding,  then 
entered,  because,  as  we  thought,  the  city  was  under  no 
duty  in  the  premises,  it  was  taken  to  the  Supreme  Court 
(168  111.  551),  and  by  that  court  was  remanded  to  thiscourt, 
for  further  consideration. 

The  facts  are  made  to  appear  in  the  statement  of  the  case 
preceding  the  opinion  of  the  Supreme  Court,  and  need  not 
be  repeated.  The  verdict  in  the  Circuit  Court  was  for 
$20,000,  and,  a  remittitur  being  entered,  the  judgment  for 
$15,000  appealed  from  was  rendered. 

It  is  urged,  without  citation  of  authority,  that  because 
the  suit  was  begun  when  appellee  was  a  minor,  in  her  own 
name  and  without  the  intervention  of  a  next  friend,  the 
judgment  must  be  reversed. 

The  accident  happened  and  the  suit  was  begun  when  the 
appellee  was  sixteen  years  old,  in  the  year  1891.  The  judg- 
ment was  recovered  in  December,  1894,  when  she  was  nine- 
teen and  a  half  years  of  age. 

Had  the  point  been  made  in  the  trial  court  during  her 
minority,  it  would  have  been  well  taken,  although  then  it 
could  probably  have  been  cured  by  amendment.  But  not 
being  made  until  after  judgment,  when  she  was  of  lawful 
age,  and  being  made  for  the  first  time  in  this  court,  it  comes 
too  late.  McClay  v.  Norris,  4  Gil.  370;  Helmuth  v.  Bell,  49 
111.  App.  626. 

The  refusal  of  the  court  to  set  aside  the  verdict  and  grant 
a  new  trial  upon  the  ground  of  newly  discovered  evidence, 
based  upon  affidavits  filed  on  behalf  of  the  city,  is  claimed 
to  constitute  error  for  which  the  judgment  should  be 
reversed. 
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The  tendency  of  the  affidavits  setting  up  the  newly  dis- 
covered evidence  is  to  show  that  appellee  was  not  so  seriously 
injured  by  the  accident  as  she  claims  to  have  been.  They 
recount  her  appearance  and  conduct  in  public  places  in 
apparently  good  health,  both  of  mind  and  body,  subsequent 
to  the  alleged  injury  and  down  to  a  period  shortly  before 
the  triaL 

From  the  number  of  affidavits  filed  and  the  circumstances 
detailed  it  is  plain  that  the  apparent  physical  and  mental 
condition  of  the  appellee,  so  set  forth,  must  have  been  gen- 
erally known  in  the  neighborhood  where  she  lived.  A  rea- 
sonable amount  of  inquiry  in  such  neighborhood  would 
almost  certainly  have  apprised  the  officers  and  agents  of 
the  appellants  of  everything  set  forth  in  the  affidavits  weeks 
and  months  before  the  trial  took  place. 

It  appears  by  the  bill  of  exceptions  that  there  was  a  pre- 
vious partial  trial  of  the  case,  during  which  the  appellee 
fell  in  a  fit  in  the  court  room,  and  it  is  stated  in  appellee's 
brief,  and  stands  uncontradicted,  that  when  the  last  trial 
came  on  it  was  agreed  by  counsel  for  the  respective  parties, 
in  the  presence  and  with  the  approval  of  the  trial  judge, 
that  she  should  not  be  present  at  the  trial.  From  such  cir- 
cumstances it  is  manifest  that  appellant  was  informed  in 
abundant  season  of  the  character  of  the  injuries  which  should 
be  attempted  to  be  proved,  at  least  in  respect  of  such  inju- 
ries as  the  affidavits  filed  have  a  tendency  to  rebut. 

The  only  showing  made  in  behalf  of  appellant  to  over- 
come this  presumption  of  a  lack  of  diligence  on  its  part  in 
securing  at  the  trial  the  testimony  of  the  several  affiants,  is 
contained  in  an  affidavit  by  the  assistant  city  attorney,  who 
deposed  that  he  had  sole  charge  of  the  preparation  of  the 
case  for  trial,  and  tried  the  case  both  times,  and  '^  worked 
diligently  to  find  out  all  the  facts  that  could  or  might  have 
any  bearing  upon  the  issues,"  and  ^'  that  he  did  not  know  of 
the  facts  or  matters  set  up  in  and  by  the  affidavits  filed  in 
this  cause  upon  the  application  for,  and  in  support  of  the 
motion  for  a  new  trial  of  this  case,  before  or  at  the  time  of 
said  trial  before  Judge  Dunne  and  a  jury,  but  states  the  fact 
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to  be  that  all  the  facts  and  matters  contained  in  all  the  affi- 
davits filed  in  said  cause  in  support  of  the  motion  for  a  new 
trial  herein  came  to  his  knowledge  a  long  time  after  the  trial 
was  concluded  and  a  verdict  rendered  in  said  cause." 

These  statements  are  of  conclusions  only.  There  is  noth- 
ing to  show  what  diligence  was  used,  or  that  reasonable  dil. 
igence  beforehand  would  not  have  disclosed  everything 
that  the  affiants,  who  were  neighbors  and  acquaintances  of 
the  appellee,  depose  unto.  A  new  trial  will  not  be  allowed 
because  of  newly  discovered  evidence,  where  requisite  dili- 
gence to  discover  such  evidence  before  the  trial  has  not  been 
shown,  even  though  such  evidence  might  materially  lessen 
the  amount  of  damages  upon  another  trial.  Union  Kolling 
Mill  Co.  V.  Gillen,  100  111.  62;  Crozier  v.  Cooper,  14  111.  139. 

There  was  no  error  in  refusing  a  new  trial  because  of 
newly  discovered  evidence. 

Another  point  made  by  appellant  is  that  it  was  error  to 
admit  in  evidence  portions  of  a  certain  bond  given  to  the 
city  by  James  Kincade,  the  contractor  who  built' the  via- 
duct. Eincade  and  certain  of  his  employes  had  testified 
for  the  city  with  reference  to  the  putting  up  and  maintain- 
ing of  barricades  at  the  end  of  the  elevated  sidewalk,  to 
warn  passers-by  of  the  dangers  of  the  situation,  and  turn 
them  away  from  the  hazard  beyond.  The  parts  of  the 
bond  that  were  permitted,  over  objection,  to  be  read  to  the 
jury,  provided  that  Kincade  should  erect  and  maintain 
strong  and  substantial  harriers  to  effectually  prevent  acci- 
dents, etc.,  and  would  indemnify  the  city  against  liability 
by  reason  of  default  by  Kincade  in  such  respects.  And  the 
announced  object  of  reading  the  same  in  evidence,  and  the 
sole  ground  of  admitting  the  same,  as  held  by  the  court, 
was  to  show  the  interest  of  the  witness  Kincade  in  the  liti- 
gation, for  the  purpose  of  affecting  his  credibility  as  a 
witness. 

We  have  examined  the  record  with  all  the  care  the 
importance  of  the  point  suggests  to  us,  and  our  conclusion 
is  that  if  error  there  was  in  respect  of  it,  there  has  been  no 
adequate  preservation  of  it  in  the  record. 

Such  parts  of  the  bond  as  were  admitted  in  evidence 
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were  oflFered  upon  cross-examination  by  appellee  of  Kin- 
cade,  when  he  was  being  questioned  concerning  his  interest 
in  the  litigation. 

In  the  discussion  that  ensued  between  counsel  and  the 
court,  the  only  objections  by  appellant  were  as  follows,  and, 
in  point  of  time,  in  the  following  order : 

"  Objected  to  by  counsel  for  defendant  as  it  (the  bond)  is 
a  part  of  the  plaintiff's  case  in  chief,  and  not  a  part  of  the 
cross-examination." 

**  Objected  to  by  counsel  for  defendant;" 

"  Objected  to  by  counsel  for  defendant  as  immaterial  and 
not  proper  cross-examination;" 

"  General  objection  to  the  whole  of  it;" 

"  1  object  to  the  reading  of  it"  (the  bond); 

"  Counsel  for  defendant  objects  to  the  parts  of  the  bond 
being  read  to  the  jury  that  have  been  marked  by  the 
court." 

None  of  such  objections  raised  the  question  of  the  com- 
petency of  such  evidence  to  show  the  interest  of  the  wit- 
ness. 

Objections  to  evidence  on  the  ground  of  its  being  incom- 
petent can  not  be  raised  for  the  first  time  upon  appeal.  If 
not  made  in  the  trial  court,  the  objection  will  be  treated  as 
having  been  waived.  Doty  v.  Doty,  159  111.  46;  Warren 
V.  Warren,  105  111.  568. 

Moreover,  the  trial  judge  expressly  ruled  that  the  bond 
was  not  competent  in  any  respect,  except  as  affecting  the 
credibility  of  the  witness,  and  that  he  would  so  instruct 
the  jury,  but  appellant  asked  no  instruction  of  that  kind. 
"Appellant  can  not  complain  that  this  was  not  done, 
unless  he  shows  bv  the  record  that  the  court  was  called 
upon  thus  to  advise  the  jury,  and  refused  so  to  do."  Impe- 
rial Fire  Ins.  Co.  v.  Shimer,  96  111.  580. 

Upon  the  subject  of  the  amount  of  damages  there  can 
be  but  little  said.  If  the  appellee  were  injured  as  seriously 
and  permanently  in  both  mind  and  body,  as  the  evidence 
tends  to  prove,  the  judgment  is  not  excessive. 

All  other  questions  argued  by  the  appellant  have  been 
discussed  by  the  Supri^me  Court  in  its  opinion  (168  111.551) 
and  concluded  favorably  to  the  appellee,  with  reason  and 
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authority  beyond  our  power  to  add  to,  and  we  need  only 
refer  to  that  case  for  answer  to  all  of  appellant's  conten- 
tions not  above  discussed. 

Finding  no  available  error  in  the  record,  the  judgment  is 
affirmed. 


City  of  Chicago  v.  John  Sergeant  Cram. 

1.  lNSTRUCTiON8--.E!rrow€ot«  Modiflcations. — ^Where  an  instruf^on 
as  tendered,  is  accurate,  properly  informing  the  jury  as  to  the  measure 
of  the  plaintiff's  damages,  but  is  modified  by  the  court  so  as  to  practi- 
cally eliminate  the  main  defense,  it  is  erroneous. 

Trespass  on  the  Case,  for  damages  to  real  estate.  Trial  in  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Joseph  K  Gary,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in 
this  court  at  the  October  term,  1898.  Reversed  and  remanded.  Opinion 
filed  March  16,  1899. 

This  is  an  action  on  the  case  brought  by  appellee,  holding 
the  legal  title  as  trustee  to  certain  lots  of  land,  for  damages 
to  the  same  on  account  of  the  construction  by  the  city  of  a 
viaduct  or  elevated  roadway,  which  extends  in  front  of  the 
lots.  Before  the  construction  and  operation  of  the  viaduct, 
there  was  a  horse-car  line  on  the  street  in  front  of  some  of 
the  lots  in  question,  and  passengers  thereon,  going  either 
north  or  south  of  certain  steam  railroad  tracks  which  crossed 
the  street  which  fronted  the  lots,  were  obliged  to  cross  the 
steam  railroad  tracks  on  foot  and  take  a  different  car  upon 
the  other  side.  The  evidence  discloses  that  passengers  thus 
crossing,  and  waiting  for  street  cars,  were  in  the  habit  of 
patronizing  the  business  conducted  in  stores  and  saloons 
upon  the  property  in  question,  thus  increasing  the  value  of 
buildings  for  business  purposes  upon  such  lots.  By  the 
construction  of  the  viaduct,  the  changing  of  cars  at  this 
point  was  obviated,  and  a  consequent  loss  of  business  and 
rental  value  in  the  premises  there  might  result.  There  was 
also  evidence  to  show  that  the  value  of  the  property  in 
question  was  greatly  decreased  and  cheapened  before  the 
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construction  of  the  viaduct,  by  the  presence  of  the  ^rade 
crossings  of  the  steam  railroad  tracks.  A  verdict  assessing 
the  damages  of  appellee  at  $5,000  was  returned.  From 
judgment  upon  that  verdict  this  appeal  is  prosecuted. 

Chables  S.  Thornton,  corporation  counsel,  and  Thomas 
J.  SuTHSRLAND,  attomcys  for  appellant. 

Mason  fiROTHBRs,  attorneys  for  appellee;  Henbt  B.  Ma- 
son, of  counsel. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

Counsel  for  appellant  present  various  grounds  of  objec- 
tion to  the  procedure  and  the  judgment.  We  are  of  opinion 
that  there  is  no  merit  in  any  of  them,  except  such  as  go  to 
the  instructions.  « 

It  is  objected  that  the  court  erred  in  modifying  the  sec- 
ond instruction  presented  by  appellant.  The  instruction  as 
tendered  was  accurate,  properly  informing  the  jury  as  to 
the  measure  of  appellee's  damages,  if  any.  The  modifica- 
tion consisted  in  the  addition  to  the  instruction  of  these 
words: 

•*Any  result  of  the  trolley  cars  since  the  viaduct  was 
built,  or  any  result  of  obstruction  by  the  railroad  before  the 
viaduct  was  built,  is  not  to  be  considered." 

It  was  doubtless  the  intention  of  the  learned  trial  judge 
to  thereby  exclude  from  the  consideration  of  the  jury  any 
temporary  advantage  which  the  property  enjoyed  before 
the  construction  of  the  viaduct  by  reason  of  the  necessary 
change  of  cars  at  that  point  by  street  car  passengers,  and 
the  custom  of  such  passengers  while  waiting  for  cars  to 
patronize  the  saloons  and  other  places  of  business  conducted 
upon  the  property  in  question.  If  the  effect  of  the  instruc- 
tion upon  the  jury  could  be  safely  said  to  have  been  limited 
to  this  consideration  alone,  appellant  could  not  complain, 
tor  there  could  then  have  resulted  no  prejudicial  effect  to  it. 
£ut  the  difficulty  is,  that  it  can  not  be  judicially  determined 
that  the  jury  so  limited  the  application  of  the  instruction. 
There  was  evidence  showing  that  the  value  of  the  property 
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before  the  construction  of  the  viaduct  was  unfavorably 
affected  and  cheapened  by  the  presence  of  the  grade  cross- 
ings of  the  railroad  tracks*  The  instruction  told  the  jury 
that  they  might  take  the  value  before  the  improvement, 
freed  from  any  disadvantage  which  resulted  to  it  by  rail- 
road obstructions.  Thus  the  main  defense  of  the  appellant 
was  practically  eliminated  from  the  case;  for  the  appellant^s 
meritorious  defense,  so  far  as  appears  from  this  record, 
amounted  only  to  a  contention  that  the  construction  of  the 
viaduct  was  in  it»  total  effect  a  benefit  rather  than  a  damage, 
because  it  removed  the  obstruction  of  the  grade  crossing. 

The  instruction  would  have  been  equally  open  to  objec- 
tion by  appellee,  if  limited  in  its  effect  to  the  excluding  of 
the  temporary  advantage  of  patronage  of  the  saloons  and 
stores  by  passengers  upon  the  street  cars.  The  advantage 
to  the  property  i»  this  regard  was-  perhaps  merely  a  tem- 
.  porary  advantage,  but  its  temporary  character  had  its  effect 
in  fixing  the  fair  cash  market  value  of  the  property  before 
the  construction  of  the  viaduct.  The  jury  were  to  take 
that  fair  cash  market  value  a&  they  found  it  to  be  before 
the  construction  of  the  viaduct,,  and  were  not  to  reduce  it 
further  by  again  subtracting  an  element  of  temporary 
advantage^  which  must  be  presumed  to  have  already  had 
the  effect  only  in  determining  value  which  its  temporary 
diaracter  warranted. 

The  tenth  instruction  gfven  for  appellee  should  be  quali- 
fied by  the  words  "  (m*  decrease,'^  so  that  it  would  cover  the 
contingency  of  a  finding  by  the  jury  that  there  had  been 
some  decrease  in  value  from  causes  other  than  the  construc- 
tion of  the  viaduct. 

We  find  no  error  prejudicial  to  appellant  in  other  rulings 
upon  instructions.  Some  of  the  refused  instructions  were 
substantially  included  in  instructions  given,  and  others  were 
properly  refused.  The  thirteenth  instruction  refused  is  an 
accurate  statement  of  the  law,  but  we  fail  to  see  how  its 
exclusion  could  have  harmed  appellant. 

Because  of  the  modification  of  the  second  instruction 
tendered  by  the  appellant,  the  judgment  is  reversed  and  the 
cause  remanded. 
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Brewer  &  Hoffman  Brewing  Company  y.  John  T.  Boddie.  '^^'  ^1 

Error  to  the  Superior  Court  of  Cook  County^. 

Alleged  error  in  refusal  to  allow  a  change  of  venue  can 
not  be  reviewed  upon  appeal,,  unless  the  motion  and  affida- 
vits in  support  of  it  appear  in  the  bill  of  exceptions. 
Anderson  Transfer  Co.  v.  Fuller,  174  111.  221. 

A  corporation  having  entered  into  a  written  lease,  occu- 
pied the  premises  and  paid  rent  under  the  lease,  is  estopped 
from  setting  up  in  defense  to  an  action  against  it  for  rent 
accrued  under  the  lease,  that  its  charter  limitations  forbid 
its  performance  of  its  contract — the  contract  being  one  not 
prohibited  by  law.  Heims  Brewing  Co.  v.  Flannery,  137 
111.  309;  Standard  Brewing  Co.  v.  Kelly,  66  111.  App.  267;. 
Keeley  Brewing  Co.  v.  Erarick,  64  111.  App.  247;  Nat. 
Brewing  Co.  v.  Ahlgren,  63  111.  App.  475.     Affirmed. 

Opinion  filed  March  14,  1899. 

L.  A.  GiLMOKB  and  M.  M.  Jacobs,  attorneys  for  plaintiff 
in  error;  Edwabd  Maheb  and  Cuables  C.  Gilbebt,  of 
counsel. 

LoKscH  Bbothebs  &  Howell,  attorneys  for  defendant  in 
error. 


George  F.  Harding  v.  Amalia  Knessner, 

Appeal  from  the  Superior  Court  of  Cook  County. 

This  was  an  appeal  from  an  interlocutory  order.  The 
only  question  involved  is  the  sufficiency  of  a  creditor's  bill. 
Affirmed  on  authority  of  Bowen  v.  Parkhurst,  24  111.  257; 
First  Natl.  Bank  v.  Gage,  79  111.  207;  Dormueil  v.  Ward, 
108  111.  216;  Edwards  v.  Rogers,  41  111.  App.  405. 

Opinion  tiled  January  26,  1899. 

Wic.  J.  Ammbn,  attorney  for  appellant. 
Nelson  Monboe,  attorney  for  appellee. 

Vol.  LXXX  28 


354 


Appellate  Courts  op  Illinois. 


Vol.  80.] 


Plotke  V.  Estate  of  E.  L.  Negley. 


Isadore  Plotke  r.  The  Estate  of  E.  L.  Negley  et  al* 

Appeal  from  the  County  Court  of  Cook  County. 

Bill  of  exoeptions  does  not  purport  to  contain  all  the 
testimony.  The  certificate  of  the  clerk  of  the  trial  court 
does  not  purport  to  give  a  transcript  of  the  record  upon 
that  branch  of  the  case  involved  in  this  appeal.     Affirmed. 

Opinion  filed  February  14,  1899. 

W.  A.  Mabsh,  solicitor  for  appellant;  O.  W.  Ambrose,  of 
counsel. 

BosENTHAL,  KuBz  &  HiBscHL,  attomcys  for  appellees. 
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Chicago  City  Railway  Company  y.  Thomas  Leach. 

1.  FEJSLOW-SERyAVTS— Allegation  Denying  Belaiionship^When  Not 
Necessary, — An  allegation  denying  the  relationship  of  feUow-servants  is 
not  necessary  where  the  facts  showing  the  relationship  are  stated  in  the 
declaration.  It  is  never  necessary  to  plead  conciu8i<ms  of  law  arising 
upon  given  facts. 

2.  kAua—WJien  a  Question  of  Fact  and  When  of  Latr.— Whether  or 
not,  under  given  circumstances,  servants  of  a  common  master  are  feUow- 
servants,  is  a  question  of  fact  for  the  jury,  except,  where,  upon  conceded 
facts  or  conclusive  or  uncontradicted  evidence,  the  court  can  say  that 
all  reasonably  intelligent  minds  must  arrive  at  the  same  conclusion, 
then  the  question  becomes  one  of  law.  If  different  minds  may  honestly 
draw  different  conclusions  from  the  facts  in  evidence  and  legitimate 
inferences  may  be  drawn  therefrom,  a  case  exists  for  the  jury  to!  act 
upon. 

8.  &AUE—Duty  of  Court  to  Instruct  Jury— Question  of  Fact, —It  is 
the  duty  of  the  court  to  instruct  the  jury  as  to  what  constitutes  the  rela- 
tionship of  fellow-servants,  but  whether  the  circumstances  of  a  given 
case  fall  within  the  rule  of  law,  is  a  question  of  fact  for  the  jury,  unless 
where  the  facts  are  so  clear  as  to  make  the  question  one  of  law  only. 

4*  Same— -RteZe  in  Illinois.— The  rule  of  law  in  this  State  is,  •*  Where 
one  servant  is  injured  by  the  negligence  of  another  servant,  where 
they  are  directly  coK>perating  with  each  other  in  a  particular  busi- 
ness in  the  same  line  of  employment,  or  their  duties  are  such  as  to 
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bring  them  into  habitual  afiflociation,  so  that  they  exercise  a  mutual 
influence  upon  each  other  promotive  of  proper  caution,  and  the  master 
18  guilty  of  no  negligence  in  employing  the  servant  causing  the  injury, 
he  is  not  liable'' 

5.  Limitations—  What  is  Not  a  Statenvnit  of  a  New  Catise  of  Action, 
— A  varied  description  of  the  negligence  that  occasions  the  injury  and 
glv.es  rise  to  the  cause  of  action,  is  never  of  itself  the  statement  of  a  new 
cause  of  action. 

0.  Pleading — One  Good  Count  Sufficient — If  there  is  one  good  count 
in  the  declaration,  and  evidence  enough  applicable  thereto  to  sustain  a 
verdict,  the  judgment  will  not  be  reversed  except  for  intervening  errors 
of  law. 

7.  Master  and  Servant— On^  Servant  Injured  by  Negligence  of 
Another. — Where  employes  of  the  common  master  are  not  co-operating 
as  fellow-servants,  and  one  is  injured  by  the  negligence  of  another 
servant,  the  common  master  is  l^>le. 

8.  Attorneys — Improper  Remarks  of  Counsel. — Where  remarks  of 
counsel  in  argument  to  the  jury,  from  an  ethical  standpoint  ought  to  be 
condemned,  this  court  %vill  not  hesitate,  when  in  close  cases  the  necessity 
arises,  to  perform  the  duty  which  the  court  below  should  have  per- 
formed. 

9.  Damages— TTAe/i  $16,500  is  Not  Excessive.— VHieTe  a  man  forty- 
five  years  old,  in  good  health  and  vigor  and  with  the  prospects  of  the 
average  American  who  has  to  make  his  own  career,  is  injured  to  the 
extent  that  his  capacity  for  every  kind  of  employment  has  been  for  all 
time  seriously  impaired,  and  his  ability  to  get  ahead  in  life  almost 
ended,  a  judgment  of  $16,500  should  not  be  disturbed  because  of  being 
excessive  only. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Superior 
Court  of  Cook  County;  the  Hon.  Theodore  Brentano,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in 
this  court  at  the  October  term,  1897.  Affirmed,  if  remittitur  is  entered, 
otherwise  reversed  and  remanded.  Remittitur  filed  and  cause  afi&rmed 
March  17, 1899.    Opinion  filed  March  14,  1899. 

W.  J.  Hynes,  S.  S.  Page,  and  H.  H.  Martin,  attorneys 
for  appellant,  contended  that  the  two  causes  of  action  set 
out  in  the  two  counts  are  distinct  and  separate  causes  of 
action,  and  that  the  plea  of  the  statute  of  limitations  to  the 
second  additional  count  was  good,  and  that  the  trial  judge 
erred  in  sustaining  appellee's  demurrer  to  it.  Smith  v. 
The  Missouri  Pacific  R.  R.  Co.,  50  Fed.  Rep.  760. 

The  conclusive  reasoning  and  decision  of  the  court  in 
Smith  V.  R.  R.  Co.,  50  Fed.  Rep.,  supray  is  supported  by  the 
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numerous  decisions  in  this  State  in  which  this  court  and  the 
Supreme  Court  have  held  that  if  the  issues  presented  by  the 
two  counts  are  different — if  different  evidence  would  bo 
needed  to  sustain  the  one  from  that  necessary  to  sustain 
the  other,  then  the  causes  of  action  are  different,  and  the 
statute  of  limitations  will  run  against  the  new  count.  Bich- 
ter  V.  Ins.  Co.,  66  111.  App.  606;  Fish  v.  Farwell,  160  111. 
236;  Phelps  v.  R.  R.  Co.,  94  111.  548;  C.  B.  &  Q.  v.  Jones, 
149  111.  361;  R.  R.  Co.  v.  The  People,  19  111.  App.  141;  U. 
P.  Ry.  Co.  v.  Wyler,  158  U.  S.  285;  Bolton  v.  R.  R.  Co.,  83 
Ga.  659;  A.  T.  &  8.  Fe  R.  R.  Co.  v.  Schroeder,  56  Kan.  731; 
Gorman  v.  The  Judge,  etc.,  27  Mich.  138;  Buntin  v.  Ry.  Co., 
41  Fed.  Rep.  744;  R.  R.  Co.  v.  Ledbetter,  9  So.  Rep.  73; 
R.  R.  Co.  V.  Smith,  81  Ala.  229;  R.  R.  Co.  v.  Scott,  41  Am. 
&  Eng.  R.  R.  Cases,  396;  R.  R.  Co.  v.  Donovan,  65  K  W. 
Rep.  583. 

No  inference  that  Golden  was  in  fact  incompetent  can 
properly  be  drawn  from  the  mere  happening  of  a  particular 
accident.  Hathaway  v.  I.  C.  Ry.  Co.,  60  N.  W.  Rep.  651; 
Sullivan  v.  R.  R.  Co.,  62  Conn.  209;  1  Wharton  on  Neg. 
(2d  Ed.),  Sec.  240;  Gier  v.  L.  &  A.  Electric  Ry.  Co.,  108 
Cal.  1 29;  Cooper  v.  M.  &  P.  Ry.  Co.,  23  Wis.  669;  Lee  v. 
Detroit  B.  &  I.  Works,  62  Mo.  565. 

It  is  a  well  established  general  rule  that  evidence  of 
reputation  as  to  a  fact  is  never  admissible  as  evidence  to 
prove  the  existence  of  such  fact;  that  such  reputation  evi- 
dence is  only  admissible  in  cases  where  it  is  material  to 
establish  notice  of  a  fact  whose  existence  has  been  other- 
wise proved;  that  when  so  admissible,  such  reputation  evi- 
dence can  be  used  only  to  show  such  notice  and  not  the 
existence  of  such  fact;  and  that  where  such  notice  is  not  a 
material  issue,  such  evidence  of  reputation  is  not  admissible 
at  all.  1  Wharton  on  Ev.,  Sec.  252;  Gilman  v.  R.  R  Co., 
13  Allen,  433;  Malcolm  v.  Fuller,  152  Mass.  160;  Fake  v. 
Addicks,  45  Minn.  37;  Ashbrook  v.  Dale,  27  Mo.  App.  649; 
O'Neill  V.  R.  R.  Co.,  15  N.  Y.  Supp.  84;  Bliss  v.  Johnson, 
162  Mass.  324;  Branch  Bank  v.  Parker,  5  Ala.  731;  Cleve- 
land Woolen  Mills  v.  Sibert,  81  Ala.  144. 
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While  proof  of  notoriety  of  a  fact  in  a  community  in  which 
a  party  resides  is  admissible,  for  the  purpose  of  bringing 
home  to  such  party  notice  thereof,  the  materiality  and 
relevancy  of  the  particular  fact,  and  prima  facie  evidence 
of  its  existence,  other  than  general  reputation,  are  prelim- 
inary and  requisite.  Kuglar  v.  Garner,  74  Ga.  765;  Adams 
V.  Slate,  25  O.  St.  584;  Conover  v.  Berdine,  69  Mo.  125; 
Whitney  v.  Gross,  140  Mass.  232;  Dunham  v.  Rackliflf,  71 
Maine  345;  B.  &  O.  R.  E.  Co.  v.  Colvin,  118  Pa.  St.  230; 
Williams  v.  Edmunds,  75  Mich.  92;  Boich  v.  Bissell,  SO 
Mich.  260;  Trowbridge  v.  Wheeler,  1  Allen,  162. 

WiNo,  Chadbournb  &  Leach  and  James  C.  McSha>'e, 
attorneys  for  appellee. 

It  is  a  well-settled  rule  that  a  servant  can  recover  from 
the  master  for  combined  negligence  of  the  master  and  of  a 
fellow-servant.  C,  B.  &  Q.  R.  R.  v.  Blank,  24  111.  App. 
446;  Cooley  on  Torts,  560. 

In  Thomas  v.  Ry.  Co.,  8  Fed.  Rep.  732,  it  is  said :  "  The 
law  will  never  hold  it  imprudent  in  any  one  to  act  upon  the 
presumption  that  another  in  his  conduct  will  act  in  accord- 
ance with  the  rights  and  duties  of  both."  Citing  Newson 
V.  K  y.  C.  R.  R.  Co.,  29  K.  Y.  383;  Liddy  v.  St.  L.  R.  R. 
Co.,  40  Mo.  507;  Langhofif  v.  M.,  etc.,  Ry.  Co.,  19  Wis.  515; 
Hegan  v.  Eighth  Av.  R.  R.  Co.,  15  N.  Y.  383;  Penn.  R.  R. 
Co.  V.  Ogier,  35  Pa.  St.  60,  72. 

Where  one  servant  is  injured  by  the  negligence  of  another 
servant  of  the  common  master,  but  not  within  this  descrip- 
tion of  fellow-servant,  the  master  is  liable.  Joliet  Steel 
Co.  V.  Shields,  134  111.  213;  Chicago  &  Alton  Railroad  Co. 
v.  May,  Adm'x,  108  111.  288;  Chicago  &  Northwestern  Ry. 
Co.  V.  Snyder,  117  III.  376;  Chicago  &  Alton  Railroad 
Company  v.  Kelly,  127  111.  637;  Joliet  Steel  Co.  v.  Shields, 
146  111.  605. 

The  definition  of  fellow-servant  may  be  a  question  of 
law,  but  it  is  alwaj'S  a  question  of  fact  to  be  determined 
from  the  evidence  whether  a  given  case  falls  within  that  defi- 
nition, and  it  was  the  duty  of  the  court  to  submit  it  to 
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them  with  proper  instructions.    Ind.  &  St.  L.  R.  R  Co.  v. 
Morgenstern,  106  111.  216. 

It  has  been  frequently  announced  by  the  Supreme  Court 
that  the  question  as  to  who  are  fellow-servants  is  so  clearly 
a  question  of  fact  that  our  Appellate  Courts  are  courts  of 
last  resort  upon  this  question.  I.  C.  R.  R.  Co.  v.  Reardon, 
157  111.  372;  Chi.  &  W.  R.  R.  Co.  v.  Flynn,  154  111.  448. 

Whether  the  facts  be  disputed  or  undisputed,  if  different 
minds  might  honestly  draw  different  conclusions  from  them, 
the  case  must  be  left  to  the  jury.  Sioux  City  &  P.  R.  Co. 
V.  Stout,  17  Wall.  657. 

To  constitute  servants  of  the  same  master  fellow-servants 
within  the  rule  resprmdeat  s^iperior,  it  is  not  enough  that 
they  are  engaged  in  doing  parts  of  the  same  work,  or  in 
the  promotion  of  the  same  enterprise  carried  on  by  the 
master  not  I'equiring  co-operation,  or  bringing  them  together, 
or  in  such  relations  as  they  might  have  an  influence  upon 
each  other,  but  it  is  essentisthihat  at  the  time  it  is  claimed 
such  relations  exist,  they  shall^e  directly  co-oi)erating  with 
each  other  in  the  particular  bpsiness  in  hand.  C.  &  A.  R. 
Co.  V.  O'Brien,  53  111.  App.  198;  affirmed  in  155  111.  630. 

Whether  one  act  of  negligence  is  sufficient  to  establish 
the  incompetency  of  a  servant  depends  upon  the  character 
of  the  act.  McDermott  v.  Hannibal  &  St.  J.  R.  R.  Co.,  87 
Mo.  285;  Baulec  v.  N.  Y.  &  H.  R.  R.  Co.,  59  N.  T.  356. 

In  order  to  take  advantage  of  improper  remarks  of 
counsel  it  is  necessary  that  the  court^s  ruling  be  obtained 
thereon  and  an  exception  taken  to  its  ruling,  which  was  not 
done  in  this  case.  West  Chicago  St.  R.  R.  Co.  v.  Annis,  165 
ill.  476;  N.  Chicago  St.  R.  R.  Co.  v.  Gillow,  166  III.  444. 

No  more  delicate  question  for  decision  can  be  raised  than 
the  propriety  of  the  conduct  of  counsel  in  the  trial  of  cases, 
and  it  is  gratifying  to  know  that  the  sense  of  professional 
propriety  is  generally  such  that  courts  seldom  need  inter- 
fere. When,  however,  the  necessity  arises,  trial  courts 
should  not  hesitate  to  use  their  authority  to  restrain  all 
efforts  of  attorneys  to  obtain  verdicts  by  using  unfair  means 
and  making  remarks  outside  of  the  evidence,  calculated  only 
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to  arouse  the  prejudice  aad  passions  of  the  jury;  and  when- 
ever such  restraining  influences  do  not  effect  the  purpose, 
the  fruits  of  such  unprofessional  conduct  ought  to  be  taken 
away  by  granting  a  new  trial.  It  is,  however,  as  held  in 
the  Cotton  case,  supra^  a  matter  resting  in  the  sound  dis- 
cretion of  the  trial  judge  to  say  when,  under  all  the  circum- 
stances of  the  case,  and  in  view  of  the  counter  remarks 
which  may  be  made  and  the  temper  and  character  of  the 
jury,  whether  a  new  trial  should  be  granted  or  not,  and 
unless  it  satisfactorily  appears  from  the  record  that  the 
trial  court  has  abused  its  discretion  in  this  regard,  courts  of 
review  can  not  interfere.  West  Chicago  St.  R.  R.  Co.  v. 
Annis,  165  111.  476. 

The  doctrine  of  amendments  prevailing  in  this  State  is 
different  from  that  which  prevails  elsewhere,  hence  the 
authorities  of  other  States  throw  but  little  light  upon  the 
question.  The  following  authorities  abundantly  sustain 
our  position :  Swift  &  Co.  v.  Madden,  63  111.  App.  344;  165 
111.  41;  I.  C.  R.  R.  V.  Wieland,67  111.  App.  338;  Chicago  & 
N.  Ry.  Co.  v.^Trayes,  17  111.  App.  186;  Liebold  v.  Green,  69 
111.  App.  529;  Stearns  v.  Reidy,  33  III.  App.  246. 

Error  in  refusing  to  instruct  the  jury  to  disregard  certain 
counts  in  a  declaration  is  harmless,  where  there  is  one  good 
count  in  the  declaration  to  which  the  evidence  is  applicable, 
and  which  is  sufficient  to  sustain  the  judgment.  C.  &  A. 
R.  R.  Co.  V.  Anderson,  166  111.  572;  Con.  Coal  Co.  v.  Scheiber, 
167  111.  539;  West  Chic.  St.  R.  R.  Co.  v.  Feldstein,  169  111. 
140. 

Mr.  Justice  Shbpard  delivered  the  opinion  of  the  court. 

The  appellee  sued  the  appellant  in  case  for  personal  inju- 
ries  suffered  by  him,  and  recovered  a  verdict  and  judgment 
for  $16,500  as  and  for  his  damages. 

The  appellee  was  a  conductor  in  the  employment  of 
appellant,  having  in  charge  two  cars,  a  grip-car  and  trailer, 
operated  ov«r  the  Wabash  avenue  and  Cottage  Grove  avenue 
line  of  appellant's  road. 

The  train  had  come  north,  and  going  around  the  loop. 
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from  Madison  street  Along  Michigan  av^enue  to  Kandolph 
street,  had  about  reached  the  intersection  of  the  latter 
street  and  Wabash  avenue,  there  to  begin  its  return  trip 
southwardly.  At  that  point  the  train  was  stopped,  and 
appellee  went  underneath,  between  the  grijvcar  and  trailer, 
to  tighten  a  draw-bar  tbat  needed  it.  While  so  situated 
and  engaged,  and  within  a  minute  and  a  half  to  three  min- 
utes after  he  had  gone  in  between  the  cars,  another  train, 
running  upon  the  same  track  and  operated  by  a  gripman 
named  James  Golden,  ran  into  the  hind  end  of  appellee's 
train  with  such  force  as  to  spring  its  brake,  that  had  been 
set,  and  drive  it  around  the  curve  to  and  upon  Wabash 
avenue,  a  distance  of  about  seventy  feet,  before  it  could  be 
stopped.  Appellee  was  caught  underneath  the  train  and 
dragged  the  whole  distance,  receiving  very  serious  as  well 
as  permanent  injuries.  When  Oolden's  train  first  turned 
the  corner  of  Michigan  avenue  and  Ilandolph  street,  he 
Ciime  within  plain  sight  of  appellee's  train  standing  still, 
about  three  hundred  feet  ahead  of  him,  and  there  was  the 
evidence  of  apparently  impartial  witnesses  that  he  made  no 
effort  to  stop  or  slacken  the  speed  of  his  train  until  close 
npon  appellee's  train,  and  that  instead  of  looking  ahead, 
as  he  should  have  done,  he  was  looking  away  in  another 
direction  until  too  late. 

When  finally  submitted  to  the  jury,  there  remained  in 
the  case  but  three  counts  to  the  declaration,  to  wit,  the 
first  original  count  and  the  first  and  second  additional 
counts. 

It  is  argued  that  it  was  error  to  sustain  demurrers  filed 
by  appellee  to  appellant's  plea  of  the  statute  of  limitations 
to  the  first  and  second  additional  counts. 

Both  of  said  counts  were  filed  after  the  statute  had  run 
against  a  suit  upon  a  new  and  different  cause  of  action  from 
that  stated  in  the  original  declaration. 

Said  first  additional  count  set  up  for  the  first  time  that 
appellee  and  Golden  were  not  fellow-servants.  In  other 
respects  it  was  not  unlike,  in  substance,  the  first  original 
count. 
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An  allegation  denying  the  relationship  of  fellow-servants 
is  not  necessary  where  the  facts  showing  the  relationship 
that  did  in  fact  exist  are  stated  in  the  count,  as  was  ^one 
here.  It  is  never  necessary  to  plead  conclusions  of  law 
arising  upon  given  facts.  C.  &  A.  R.  E.  Co.  v.  Swan,  176 
111.  424. 

Here,  in  this  first  additional  count,  it  was  alleged  that 
appellee  was  conductor  of  one  train  of  cars,  and  that  appel- 
lant's other  servant,  by  whose  negligence  appellee  was 
injured,  was  the  gripman  in  charge  of  and  operating  another 
and  different  train  of  cars.  The  further  allegation  that  he 
was  not  a  fellow-servant  of  appellee  w^as,  therefore,  not 
necessary,  and  added  po  force  to  the  count.  Louisville,  £. 
&  St.  L.'r.  R.  Co.  V.  Hawthorn,  147  111.  233. 

No  new  cause  of  action  was  set  up  in  said  count,  and 
there  was  no  error  in  sustaining  the  demurrer  to  the  plea 
of  the  statute  of  limitations  thereto. 

The  second  additional  count  set  up  the  incompetency  of 
Golden  as  a  gripman,  known  to  or  within  the  knowledge  of 
appellant.  Was  such  averment  the  statement  of  a  new 
cause  of  action,  or  was  it  only  a  statement  in  a  different 
way  of  the  same  cause  of  action  originally  declared  upon? 

The  cause  of  action  was  the  injury  to  appellee,  occasioned 
by  tbe  negligence  of  appellant  or  its  servants.  The  negli- 
gence by  which  the  injury  resulted  might  consist  in  one 
element  or  another,  and  might  be  stated  in  as  many  respects 
as  the  pleader  should  choose.  The  count  in  question  was 
upon  the  same  injury  stated  in  the  earlier  counts,  and  only 
varied  from  them  in  stating  in  a  new  way  the  circumstances 
constituting  the  negligence,  to  wit,  the  employment  of  an 
incompetent  servant,  by  whose  offense  the  injury  hap|)ened. 
A  varied  description  of  the  negligence  that  occasions  the 
injury  and  gives  rise  to  the  cause  of  action,  is  never  of  itself 
the  statement  of  a  new  cause  of  action.  • 

The  demurrer  to  the  plea  was  rightly  sustained.  Swift 
V.  Foster,  55  111.  App.  2S0;  same  case,  163  111.  50. 

(For  an  interesting,  and  sometimes,  instructive  opinion 
upon  causes  of  action  and  amendments  to  declarations,  see 
Ellison  v.  Georgia  R.  R.  Co.,  87  Ga.  691.) 
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If,  however,  the  plea  of  the  statute  of  limitations  to  the 
count  we  have  been  last  considering^  ought  to  have  been 
upheld,  it  would  not  materially  aid  the  appellant,  if  the 
declaration  stated  a  good  cause  of  action  in  another  count, 
and  the  evidence  applicable  thereto  were  sufficient  to  sus- 
tain it. 

If  there  be  one  good  count  in  the  declaration,  and  there 
be  evidence  enough  applicable  thereto  to  sustain  the  ver- 
dict, the  judgment  will  be  upheld,  except  for  intervening 
errors  of  law.  Ch.  110,  Sec.  58,  Rev.  Stat.,  Hurd's  Ed.  of 
1S98;  C.  &  A.  R.  R.  Co.  v.  Anderson,  166  111.  572;  Consoli- 
dated  Coal  Co.  v.  Scheiber,  167  111.  539. 

We  may,  therefore,  lay  aside  all  consideration  of  Golden's 
incompetency  as  a  gripman,  set  up  by  the  second  additional 
count,  until  the  other  counts  and  the  case  made  under  them 
shall  be  considered. 

If  appellee  has  fairly  established  by  the  evidence  that 
Golden  (though  not  an  incomfietent  gripman)  so  negligently 
managed  the  train,  of  which  he  was  the  gripman,  as  to  cause 
the  injury  complained  of,  that  appellee  was  in  the  exercise 
of  due  care  for  his  own  safety,  and  did  not  contribute  to  the 
accident,  and  did  not  by  his  employment  assume  the  risk  of 
the  accident,  and  that  Golden  and  appellee  were  not  fellow- 
servants,  a  case  is  made  out  under  one  or  the  other,  or  both, 
of  the  two  remaining  counts. 

At  the  instance  of  apjieilant,  there  were  submitted  to  the 
jury  seven  special  questions,  three  of  which  bore  directly 
upon  the  question  of  appellee's  care  of  himself,  and  one 
upon  whether  he  and  Golden  were  fellow-servants. 

Those  interrogatories  and  the  jury's  answers  thereto, 
were  as  follows : 

"  Fourth.  According  to  the  greater  weight  of  the  evi- 
dence was  it  necessary  to  the  sa^  operation  of  his  train  for 
the  plaintiff  to  adjust  the  draw-bars  in  question  at  the  time 
and  place  of  the  accident  ? 

Answer.     Yes. 

Sixth.  In  placing  himself  in  the  position  that  he  did 
between  the  cars  in  question  shortly  before  the  accident^  at 
the  time  and  place  and  under  the  circumstances  and  his  sur- 
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roundings,  as  shown  by  the  evidence,  and  the  time  that  he 
continu^  in  such  position,  as  shown  by  the  evidence,  was 
the  plaintiff  guilty  of  want  of  ordinary  care  and  caution  for 
his  own  personal  safety  'i 

Answer.     No. 

Twelfth.  Under  the  evidence,  could  the  plaintiff  by  the 
exercise  of  ordinary  care  and  prudence  for  his  own  personal 
safety,  have  avoided  the  injury  in  question } 

Answer.    No, 

Thirteenth.  According  to  the  greater  weight  of  the  evi- 
dence, were  the  gripman  James  Golden  and  the  plaintiff 
fellow-servants  in  the  service  of  the  defendant  at  the  time 
of  the  injury  in  question  ? 

Answer.     No." 

The  general  verdict  was  in  harmony  with  the  answers 
given  by  the  jury  to  the  special  questions,  and  the  evidence 
was  ample  to  justify  the  answers  to  the  "fourth,"  "sixth" 
and  "twelfth"  of  such  questions. 

The  answer  to  the  "  thirteenth  "  question,  as  to  whether 
the  relationship  of  fellow-servants  existed  between  the 
appellee  and  Golden,  is  not  so  certainly  right. 

But  whether  or  not,  under  given  circumstances,  different 
servants  of  a  common  master  are  fellow-servants,  within  the 
legal  signification  of  that  term,  is  well  settled,  in  Illinois,  to 
be  a  question  of  fact  for  the  jury,  except  where,  upon  con- 
ceded facts  or  conclusive  or  uncontradicted  evidence,  the 
court  may  say  that  all  reasonably  intelligent  minds  must 
arrive  at  the  same  conclusion,  when,  in  such  cases,  the 
question  would  become  one  of  law.  If  different  minds  may 
honestly  draw  different  conclusions  from  the  proved  facts 
and  legitimate  inferences  to  be  drawn  therefrom,  a  case 
exists  for  the  jury  to  act  upon. 

It  is  the  duty  of  the  court  to  define  and  instruct  the  jury 
as  to  what  in  law  constitutes  the  relationship  of  fellow-serv- 
ants, but  whether  the  circumstances  of  a  given  case  fall 
within  the  rule  of  law  so  laid  down,  is  a  question  of  fact 
for  the  jury,  unless  where,  as  above  said,  the  proved  or  con- 
ceded facts  are  so  clear  as  to  make  the  question  one  of  law 
only. 

The  three  late  cases,  C.  &  E.  I.  R.  E.  Co.  v.  Driscoll,  176 
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111.  330;  C.  &  A.  R.  R.  Co.  v.  Swan,  176  111.  424:,  and  West- 
ville  Coal  Co.  v.  Schwartz,  177  111.  272,  are  all  that  need  to 
be  referred  to  in  such  connection. 

The  rule  of  law  in  this  State,  based  upon  the  Moranda 
case  (93  111.  302),  stated  in  0.  &  E.  I.  R.  R.  Co.  v.  Kneirim, 
152  111.  458,  is  that  "  Where  one  servant  is  injured  by  the 
negligence  of  another  servant,  where  they  are  directly 
co-operating  with  each  other  in  a  particular  business  in  the 
same  line  of  employment,  or  their  duties  being  such  as  to 
bring  them  into  habitual  association,  so  that  they  may  exer^ 
cise  a  mutual  influence  upon  each  other  promotive  of  proj)er 
caution,  and  the  master  is  guilty  of  no  negligence  in 
employing  the  servant  causing  the  injury,  the  master  is  not 
liable." 

And  the  rule,  so  stated,  was  last  approved  in  C.  &  A.  R. 
R.  Co.  V.  Swan,  supra^  where  it  was  held  that  the  qualifying 
words,  '^  so  that  they  may  exercise  a  mutual  influence  upon 
each  other  promotive  of  proper  caution,"  applies  to  the  first 
test,  "  where  they  are  directly  co  operating  with  each  other 
in  a  particular  business  in  the  same  line  of  employment,"  as 
well  as  to  the  second  test,  where  '^  their  duties  being  such 
as  to  bring  them  into  habitual  association." 

It  necessarily  follows,  as  held  in  the  Moranda  case,  and 
in  Joliet  Steel  Co.  v.  Shields,  134  111.  209,  and  other  cases, 
that  where  servants  are  not  so  co-operating  or  brought  into 
association,  or,  in  other  words,  where  one  servant  is  injured 
by  the  negligence  of  another  servant  of  the  common  master 
but  not  within  the  above  description  or  definition  of  fellow- 
servant,  the  master  is  liable. 

There  was  very  little  conflict  in  the  evidence  on  this  point, 
although  there  is  opportunity  for  a  wide  difference  in  the 
inferences  to  be  drawn  therefrom.  Besides  the  circumstances 
already  stated,  that  appellee  was  conductor  of  one  train  and 
Golden  was  gripman  of  another  and  independent  train, 
both  serving  the  same  master,  there  was  evidence  tending 
to  show  that  about  a  thousand  other  men  worked  for  appel- 
lant, either  as  conductors  or  gripmen,  upon  the  same  line  of 
road;  that  there  were  a  great  many  trains  run;  that  there  was 
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not  necessarily  any  association  between  the  men  constitut- 
ing the  crew  of  one  train  and  those  of  another;  that  the 
train  hands  frequently  changed,  and  there  was  no  regularity 
in  their  association  on  trains,  or  in  the  order  in  which  trains 
or  crews  followed  one  another;  that  appellee  had  worked 
for  appellant  as  a  conductor  for  fifteen  or  sixteen  months, 
and  on  this  particular  line  or  division  of  the  road  for  about 
six  months,  and  that  he  and  Golden  had  never  worked  upon 
the  same  tmin  and  were  personally  unacquainted. 

It  was  upon  such  evidence,  in  part,  that  the  jury  acted  in 
determining  whether  or  not  the  relationship  of  fellow-serv- 
ants existed  between  the  appellee  and  Oolden,  and  we  can 
not  fairly  say  their  conclusion  was  a  mistaken  one. 

The  questions  of  whether  the  accident  was  due  to  the 
negligence  of  Golden,  whether  appellee  was  guilty  of  con« 
tributory  negligence,  by  a  failure  to  exercise  ordinary  care 
for  his  own  safety,  or  otherwise,  and  whether  there  was  an 
assumption  of  risk  by  appellee,  were  all  found  in  favor  of 
appellee,  by  necessary  intendment  of  the  verdict. 

We  have  examined  the  record  with  great  care  upon  each 
one  of  such  questions,  and  wo  agree  with  the  jury  and  trial 
judge  concerning  them.  Under  the  evidence  there  can  be 
but  little  hesitation  in  holding  that  the  jury  decided  all  such 
questions  rightly. 

In  view  of  what  has  been  said,  we  need  not  consider  fur- 
ther, either  the  evidence  or  appellant's  refused  instructions, 
concerning  the  incompetency  of  Golden  as  a  gripman.  The 
judgment  does  not  depend  upon  that  aspect  of  the  case. 

Nor  was  there  any  substantial  or  harmful  error  in  regard 
to  other  instructions,  unless  in  the  respect  hereinafter  to  be 
discussed. 

The  remarks  of  counsel  in  argument  to  the  jury  are  much 
complained  of,  and  from  an  ethical  standpoint  ought  to  be 
condemned.  Although  the  trial  judge  is,  as  a  general  rule, 
the  proper  protector  of  the  rights  of  litigants  from  abuses 
in  such  respects,  thi^  court  will  not  hesitate,  when  in  close 
cases  the  necessity  arises,  to  perform  the  duty  which  the 
court  below  should  have  performed.     We  have  done  it 
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before  and  will  do  it  again  if  necessary.  But  the  abuse  of 
discretion  vested  in  the  trial  judge  can  not  be  clearly  seen 
to  have  been  so  harmful  in  this  case  as  to  call  for  us  to 
reverse  the  judgment  on  that  account.  W.  C.  St,  R.  K.  Co* 
V.  Annis,  165  111.  475. 

The  judgmeni  upon  the  verdict,  for  $16,500,  is  for  a. 
large  sum,  but  it  would  be  mere  guesswork  for  us,  under 
the  evidence,  to  say  how  much  less  a  sum  would  be  full 
compensation.  Appellee  was  forty-five  years  old  when 
hurt.  He  was  in  good  health  and  vigor  before.  His  wages 
were  from  $80  to  $90  a  month.  He  had  previously  been  a 
farmer,  an  employe  in  a  country  lumber  yard,  a  postmaster 
for  one  term  in  a  small  village,  and  seems  by  experience 
and  capacity  to  have  had  before  him  the  prospects  of  the 
average  American  who  has  to  make  his  own  career.  It 
may  be  true  that  his  capacity  for  every  kind  of  employ- 
ment has  not  been  destroyed,  but,  from  the  evidence,  we 
believe  it  has  been  for  all  time  so  seriously  impaired,  and 
his  ability  to  get  ahead  in  life  so  fully  ended  that  the  judg- 
ment should  not  be  disturbed  because  of  being  excessive, 
only. 

The  appellant  asked  an  instruction  as  follows : 

"  The  jury  are  instructed  that  they  can  not  allow  the 
plaintiff  for  any  expenses  for  medical  attendance  up  to 
date,"  which  the  court  modified  by  adding  thereto,  "unless 
such,  if  any,  as  has  been  shown  by  the  evidence  to  have 
been  necessarily  expended  and  incurred,"  and,  as  modified, 
gave  it. 

In  both,  the  first  and  second  additional  counts  to  the 
declaration,  it  was  alleged  that  the  appellee  "  was  compelled 
and  did  lay  out  divers  large  sums  of  money,  amounting  to^ 
to  wit ,  $500,  in  and  about  endeavoring  to  be  cured,"  etc. 

Perhaps  the  only  medical  treatment  rendered  to  appel- 
lee, except  such  as  was  inferentially  done  by  friends  at 
home,  was  in  hospital,  and  there  was  no  evidence  that  such 
treatment  ever  cost  appellee  anything  or  that  he  incurred 
any  liability  therefor.  There  is  an  inference  from  appel- 
lee's testimony,  that  he  paid,  or  incurred  debt,  for  the  med- 
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icines  used  by  him  after  leaving  the  hospital,  but  that  is  all. 
We  think  the  instruction  should  have  been  given  without 
the  modification,  but  inasmuch  as  the  only  possible  effect  of 
the  modification  was  to  enhance  the  damages  by,  perhaps, 
the  amount  alleged  in  the  declaration  as  having  been 
expended,  we  regard  the  error  as  susceptible  of  cure  by 
remittitur. 

We  see  nothingelse  in  the  record  to  require  particular  men- 
tion, although  there  are  minor  matters  discussed  in  appel- 
lant's brief. 

If  appellee  shall,  within  ten  days,  file  in  this  court  a 
remittitur  of  five  hundred  dollars,  as  of  the  date  of  the 
judgment,  the  judgment  for  the  balance  will  be  affirmed  at 
appellee's  costs;  otherwise,  the  judgment  will  be  reversed 
and  the  cause  remanded.  If  remittitur  entered,  affirmed; 
otherwise  reversed  and  remanded. 


Max  Stern  v.  Morris  Glattstefn. 

1.  New  Trials— W7ien  Motion  for,  is  Unnecesaary.-^A  motion  for  a 
new  trial  whea  a  case  is  tried  without  a  jury  is  unnecessary,  and  so  is  an 
exception  to  the  overruling  of  such  a  motion. 

2.  Tmviso^Sufflcient  Under  the  Statute  of  Jeofails,— A  verdict 
that  states  '*The  court  finds  the  issues  for  the  plaintiff  and  assesses 
the  plaintiff's  damages  at  the  sum  of  |840,**  is  good  in  substance,  and 
BulBcient  under  the  statute  of  jeofails. 

8.  Bill  of  Exceptions—  Where  it  Shows  no  Exceptions— Practice. — 
"Where  an  abstract  states  that  the  defendant  excepted  to  the  judgment, 
bat  the  bill  of  exceptions  shows  no  such  exception,  this  court  is  pre- 
cluded from  inquiring  whether  the  finding  of  the  court  is  sustained  by 
the  evidence. 
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Trespass  on  the  Case,  for  seizure  of  personal  property.  Trial  in  the 
County  Court  of  Cook  County;  the  Hon.  R.  O.  Marshall,  Judge,  pre- 
siding; finding  and  judgment  for  plaintiff;  appeal  by  defendant  Heard 
in  this  court  at  the  March  term,  1898.  Affirmed.  Opinion  filed  Decem- 
ber 12,  1898.    Rehearing  denied,  March  16,  1899. 

Louis  Henry  and  Max  Bobinson,  attorneys  for  appel- 
lant. 
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John  J.  Cobubn  and  George  A.  Meech,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  case  was  tried,  by  agreement,  by  the  court,  without 
a  jury.  Appellant  contends  that  the  finding  is  contrary  to 
the  evidence.  The  abstract  filed  by  appellant  states  that 
the  defendant  (appellant  here)  excepted  to  the  judgment. 
The  bill  of  exceptions  shows  no  such  exception.  In  such 
case  we  are  precluded  from  inquiring  whether  the  finding 
of  the  court  is  sustained  by  the  evidence.  111.  Cen.  R.  R. 
Co.  V.  O'Keefe,  154  111.  608;  Seavey  v.  Seavey,  30  111.  App. 
625,  637. 

A  motion  for  a  new  trial  was  made  and  overruled,  and 
appellant  excepted,  but  such  motion,  when  a  case  is  tried 
by  the  court,  is  unnecessary,  and  the  exception  to  the  over- 
ruling can  not  avail  ap|)ellant.  Sands  v.  Kagey,  150  111. 
109;  Dickinson  v.  Gray,  72  111.  App.  66. 

Appellant's  counsel  object  to  the  form  of  the  court's 
finding,  which  is :  '^  The  court  finds  the  issues  for  the 
plaintiff,  and  assesses  the  plaintiff's  damages  at  the  sum  of 
8340."  An  informal  verdict  does  not  vitiate.  The  finding 
is  good  in  substance,  and  is  sufficient  under  the  statute  of 
jeofails,  and  may  be  regarded  as  reduced  to  form.  I.  C.  R. 
R.  Co.  V.  Wheeler,  149  111.  525;  Wiggins  v.  Chicago,  68  lb. 
372;  Bates  et  al.  v.  Williams,  43  lb.  494. 

The  proposition,  the  refusal  of  which  appellant's  counsel 
complain  of  in  their  argument,  relates  merely  to  the  suf- 
ficiency of  the  evidence,  which,  as  before  stated,  we  can  not 
consider  on  the  record  before  us.  There  is  no  other  ques* 
tion  of  law  presented. 

The  judgment  will  be  affirmed. 


Ferdinand  Walther  v.  James  Abbott. 

Appeal  from  the  Circuit  Court  of  Cook  County. 

In  an  action  to  recover  for  personal  injuries,  brought  by 
a  passenger  against  a  carrier,  the  refusal  to  hold  as  a  propo- 
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sition  of  law  that  if  the  plaintiff  was  guilty  of  negligence 
which  in  any  degree  contributed  to  the  injury  complained 
of,  he'could  not  recover,  unless  the  negligence  of  the  defend- 
ant was  malicious  and  willful  or  wantonly  reckless;  and  the 
modifying  of  another  like  proposition  of  law  by  inserting 
the  words  "  a  material "  in  lieu  of  "  any,"  preceding  the 
word  "  degree,"  and  holding  it,  as  modifled,  to  be  the  law, 
was  substantial  error,  where  there  was  a  close  contest  upon 
the  merits  of  the  case.  Cicero  &  Proviso  St.  R.  R.  Co.  v. 
Snider,  72  111,  App.  300;  C.  C.  Ry.  Co.  v.  Canevin,  72  III 
App.  81. 

Reversed  and  remanded. 

Opinion  filed  March  14,  1899. 

Arthur  Schroeder,  attorney  for  appellant. 
Brandt  &  Hoffmann,  attorneys  for  appellee. 


Frank  T.  Fowler  v.  Chicago  Title  &  Trnst  Co.^  Assignee. 

Appeal  from  the  County  Ck>urt  of  Cook  County. 

This  was  an  appeal  from  the  County  Court.  The  ques- 
tion involved  was  whether  the  appellant  was  entitled,  as 
purchaser  at  a  sale  by  the  assignee,  of  a  certain  account  on 
which  it  was  alleged  there  was  a  balance  due  the  insolvent 
estate.  The  court  found  against  the  appellant.  The  ques- 
tion was  mainly  one  of  fact.  The  judgment  was  reversed 
and  the  cause  remanded  with  directions. 

Opinion  filed  February  28,  1899. 

Tenney,  McConnell,  Coffeen  &  Harding,  attorneys  for 
appellant. 

SMrrH,  Helmke,  Moulton  &  Price,  and  Conrad  H,  Pop- 
pfi^HDSEN,  attorneys  for  appellee. 
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Mary  W.  Weaver  v.  Fannie  F.  Weaver. 

1.  Gifts—  Wfiat  Constitutes  an  Effective  Otft  of  an  Insurance  Policy. 
— It  i9  not  essential  to  an  effective  gift  that  the  custody  of  the  policy 
itself  be  delivered  into  the  hands  of  the  assignee.  The  declafed  intent 
of  the  donor,  the  execution  and  acknowledgment  of  the  deed  of  assign- 
ment, the  delivery  of  a  duplicate  thereof  to  the  insurance  company, 
with  notice  to  the  donee  that  it  had  been  done,  are  sufficient  to  con- 
stitute a  complete  and  effective  gift. 

2.  INSURA^NCE— (?i/f  df  a  Policy-— Actual  Delivery  Not  Necessary.^ 
Actual  delivery  of  the  writing  into  the  hands  of  tlie  donee  is  not  essential 
to  constitute  an  effective  gift  of  insurance. 

8.  Deuvery— 0/  Deed— No  Set  Form  Necessary, ^There  is  no  pre- 
cise or  set  form  in  which  a  delivery  must  be  made.  A  deed  may  be 
delivered  by  words  without  acts,  or  by  acts  without  words,  or  by  both 
acts  and  words.  After  the  writing  has  been  signed  and  sealed,  an  intent, 
coupled  with  acts  or  words  evincing  such  intent,  to  consummate  and 
complete  it,  and  to  part  absolutely  and  unconditionally  with  it  and  the 
right  over  it.  is  sufficient  to  give  it  legal  existence  as  a  deed. 

Interpleader.— Trial  in  the  Circuit  Court  of  Cook  County;  the  Hon. 
Edward  F.  Dunne,  Judge,  presiding.  Finding  and  decree  for  plaintiff; 
appeal  by  defendant.  Heard  in  this  court  at  the  October  term,  1898. 
Reversed  and  remanded  with  directions.    Opinion  filed  March  16,  1899. 

On  December  20,  1882,  Edward  L.  Weaver  obtained  a 
policy  of  life  insurance  upon  his  life  for  the  amount  of 
$2,000.  On  December  16,  1891,  said  Weaver  intermarried 
with  appellee.  After  the  marriage,  and  on  October  8, 1892, 
Weaver  assigned,  or  undertook  to  assign,  the  policy  to  his 
mother,  appellant.  On  May  9, 1897,  about  fifteen  or  twenty 
minutes  before  his  death.  Weaver  assigned,  or  undertook  to 
assign,  the  same  policy  to  his  wife,  appellee.  The  assign- 
ment to  the  appellant  was  by  a  written  deed  of  assignment, 
signed,  sealed  and  acknowledged  before  a  notary  public.  It 
was  executed  in  duplicate.  One  of  the  duplicates  was  deliv- 
ered by  Weaver  to  the  insurance  company.  What  was 
done  with  the  other  duplicate  is  not  disclosed.  At  the  time 
of  making  this  assignment.  Weaver  notified  his  mother, 
appellant,  that  he  had  made  the  assignment  to  her,  and  that 
he  would  hold  for  her  the  assignment  and  the  policy. 
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The  assignment  to  appellee  was  also  by  deed  of  assign- 
ment execated  a  few  minutes  before  Weaver's  death.  After 
signing  the  written  assignment,  he  directed  it,  with  the 
policy,  to  be  delivered  to  appellee. 

There  is  no  question  raised  as  to  the  fact  of  the  second 
assignment  to  appellee  having  been  complete  and  effective, 
had  it  not  been  for  the  prior  assignment  to  appellant.  The 
question  presented,  and  the  only  question,  was  as  to  the 
sufficiency  of  the  first  assignment,  viz.,  the  assignment  to 
appellant. 

This  question  was  presented  to  the  trial  court  upon  a 
bill  of  interpleader  exhibited  by  the  insurance  company 
and  answers  thereto  by  appellant  and  appellee.  The 
prayer  of  the  bill  was  granted,  and  upon  a  former  trial 
between  appellant  and  appellee,  the  trial  court  decreed  in 
favor  of  appellee.  An  appeal  was  prosecuted  to  this  court, 
and  the  decree  was  reversed  and  the  cause  remanded  for 
another  trial.    Weaver  v.  Weaver,  73  111.  App.  301. 

The  ground  of  reversal  was  the  exclusion  by  the  trial 
court  of  certain  evidence  proffered  by  appellant,  tending 
to  show  intent  of  Weaver  at  the  time  of  the  first  assign- 
ment. 

Upon  a  second  trial  this  evidence  was  admitted,  and  the 
trial  court  again  entered  a  decree  for  appellee.  From  that 
decree  this  appeal  is  prosecuted. 

H OLDEN  &  BuzzELL,  attomcys  for  appellant;  Wm.  H. 
HoLDEN,  of  counsel. 

The  only  paper  requiring  a  delivery  to  make  it  effectual 
was  the  assignment;  a  delivery  of  the  policy  would  not  pass 
any  interest  in  it,  and  the  assignment  having  been  deliv- 
ered, the  possession  afterward  of  a  duplicate  of  it  and  of 
the  policy  by  the  assignor  has  no  effect  upon  the  operation 
of  the  assignment. 

In  a  gift  by  parol,  only,  is  the  delivery  of  the  thing  given 
essential.  Ewing  v.  Ewing,  2  Leigh  (Va.),  343;  Carpenter  v. 
Soule,  43  Sickels  (88  N.  T.  257);  Matson  v.  Abbey,  70  Hun, 
477;  McCutchen  v.  McCutchen,  9  Porter  (Ala.),  650;  Walker 
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V.  Crews,  73  Ala.  415;  Crawford  v.  Bertholf,  1  N.  J.  Eq.  458; 
Buun  V.  Winthorp,'  1  Johns.  Chy.  329;  Reed  v.  Douthit,  62 
111.  348;  Fulton  v.  Fulton,  48  Barb.  590. 

To  notify  the  debtor  to  a  non-negotiable  written  contract 
of  an  assio:nment  thereof  in  the  manner  made  known  bv 
him  as  satisfactory,  might,  in  the  absence  of  the  delivery  of 
the  assignment  to  the  donee,  well  be  regarded  as  one  of  the 
most  important  steps  in  the  transfer,  in  determining 
whether  or  not,  by  the  acts  of  the  parties,  an  equivalent  of, 
or  substitute  for  actual  deliverj'  appeared.  Williams  v. 
Chamberlain,  165  111.  220. 

The  law  presumes  more  in  favor  of  the  delivery  of  deeds, 
made  in  the  course  of  voluntary  settlements,  than  it  does  in 
ordinary  cases  of  bargain  and  sale.  Winterbottom  v.  Pat- 
tison,  152  ni.  834;  Reed  v.  Douthit,  62  111.  348. 

A  gift  of  a  chose  in  action  may  be  made  in  two  ways : 
By  delivery  without  assignment,  or  by  assignment  without 
delivery  of  the  evidence  of  the  chose  in  action.  8  Am.  & 
Eng.  Ency.,  1322-1323;  Matson  v.  Abbey,  70  Hun,  477. 

Rogers  &  Mahonet  and  Fbedertok  A.  Willouohby, 
attorneys  for  appellee,  contended  that  it  was  essential  to 
the  validity  of  the  assignment  of  the  policy  to  Mary  W. 
Weaver,  appellant,  that  delivery  of  the  assignment  or  its 
equivalent  should  take  place.  No  actual  delivery  to  appel- 
lant took  place,  nor  does  the  evidence  show  that  Weaver 
performed  such  other  acts  looking  to  the  completion  of  the 
gift  as  in  cases  of  actual  delivery,  as  would,  under  the  cir- 
cumstances, have  been  equivalent  to,  or  a  substitute  for,  such 
actual  delivery.  Weber  v.  Cristen,  121  111.  91;  Am.  and 
Eng.  Enc.  Law,  1313;  Palmer  v.  Merrill,  6  Cush.  282;  Lemon 
V.  Phoenix  M.  L.  Ins.  Co.,  38  Conn.  294;  Williams,  Adm'x, 
v.  Chamberlain,  165  111.  210;  Bristow  v.  Hall,  16Texas,  566; 
Riseley  v.  Phcenix  Bank,  83  N.  Y.  318;  William,  Adm'r,  v! 
Guile,  46  Hun,  645. 

Nor  does  the  evidence  in  this  case  establish  a  trust.  From 
a  mere  imperfect  gift  a  trust  can  not  be  deduced.  Williams, 
Adm'x,  V.  Guile,  46  Hun,  645;  Badgley  v.  Votrain,  68  111. 
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25;  Kingsbury  v.  Burnside  et  al.,  58  111.  310;  StevenSon  v. 
Grapnel  et  al.,  114  111.  19;  2  Pomeroy's  Eq.  Jur.,  Sec.  1044; 
Laniry  v.  Lantry,  51  111.  458:  Biggins  et  al.  v.  Biggins,  133 
111.  218;  Young,  Adm'r,  v.  Young  et  al.,  80  N.  Y.  422;  Clark 
V.  Durand,  12  Wis.  233;  Perry  v.  McHenry,  13  111.  236. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

The  ground  of  reversal  of  the  former  decree  in  this  case 
was  the  exclusion  of  evidence  of  declarations  made  by  Wea- 
ver at  the  time  of  the  first  assignment,  i,  d.,  the  assignment 
to  appellant.  In  deciding  the  former  appeal,  this  court, 
3peaking  through  Mr.  Justice  Windes,  said : 

^^  If  the  fact  that  this  assignment  to  the  mother  being  sent 
to  the  company,  that  being,  as  the  Supreme  Court  say,  '  in 
the  manner  made  known  by  it  as  satisfactory,'  and  also  being, 
as  the  same  court  further  say,  'one  of  the  most  important 
steps  in  the  transfer,'  were  considered  in  connection  with  the 
evidence  excluded  by  the  court  (should  that  evidence  be 
given  as  offered  and  in  a  manner  to  impress  the  court  that 
It  is  to  be  believed),  we  are  inclined  to  the  opinion  that  the 
whole,  taken  together,  would  establish  a  perfected  gift  of 
the  policy  to  the  mother,  etc.  *  *  *  While  we  are 
inclined  to  this  view,  we  do  not  wish  to  be  understood  as 
holding  that  the  execution  and  delivery  of  the  duplicate 
assignment  to  the  company  was  not  sufficient  of  itself  to 
complete  the  gift." 

The  evidence  excluded  upon  the  former  trial  was  admit- 
ted upon  the  trial  now  in  question,  and  it  was,  though  not 
literally,  yet  in  substance  and  effect,  as  proffered  upon  the 
first  trial.  It  established,  without  conflict  or  contradiction 
in  the  evidence,  that,  at  the  time  of  the  making  of  the  first 
assignment,  Weaver,  after  having  signed,  sealed  and  ac- 
knowledged before  a  notary  public  the  deed  of  assignment, 
and  having  delivered  a  duplicate  thereof  to  the  insurance 
company,  then  informed  his  mother,  appellant,  the  donee, 
of  what  he  had  done,  and  also  informed  her  that  he  would 
hold  the  policy  and  the  assignment  for  her,  and  that  appel- 
lant, in  effect,  assented  to  this  arrangement. 

The  question  presented  and  determinative  of  the  cause  is, 
did  this,  taken  together,  constitute  a  valid  and  effective 
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a43signmont  of  the  policy.  We  are  of  opinion  that  it  did. 
We  are  inclined  to  view  all  that  which  was  done  by  Weaver 
as  constituting  an  equivalent  to  actual  delivery.  It  was 
not  essential  to  an  effective  gift  that  the  custody  of  the 
policy  itself  be  delivered  into  the  hands  of  the  assignee. 

There  was  here  no  question  of  gift  of  a  chattel  by  parol, 
but  the  gift  is  of  a  chose  in  action  by  written  deed.  The 
question,  therefore,  is  as  to  the  delivery  of  the  deed  of 
assignment,  or  an  equivalent  to  actual  delivery  thereof. 

Actual  delivery  of  the  writing  into  the  hands  of  the 
donee  was  not  essential.  Bryan  v.  Wash,  2  611.  557;  Mas- 
terson  v.  Cheek,  23  111.  72;  Walker  v.  Walker,  42  III.  311; 
Otis  V.  Beckwith,  49  111.  121;  Webber  v.  Christen,  121  111. 
91;  Winterbottom  v.  Pattison,  152  111.  334;  Miller  v.  Meers, 
155  111.  284;  Crabtree  v.  Crabt'ree,  159  111.  342;  Williams  v. 
Chamberiain,  165  111.  210;  Martin  v.  Martin,  170  111.  18; 
Fulton  V.  Fulton,  48  Barbour,  581;  Folly  v.  Vantuyl,  4  Hal- 
sted,  153-193;  Fortescue  v.  Barnett,  3  Mylne  &  Keene,  35. 

In  Folly  V.  Vantuyl,  aupra^  the  New  Jersey  court  said : 

"  There  is  no  precise  or  set  form  in  which  a  delivery  must 
be  made.  A  deed  may  be  delivered  by  words  without 
acts,  or  by  acts  without  words,  or  by  both  acts  and  words. 
Shep.  Touch.  58.  After  the  writing  has  been  signed  and 
sealed,  an  intent,  coupled  with  acts  or  wortls  evincing  such 
intent  to  consummate  and  complete  it,  and  to  part  abso- 
lutely and  unconditionally  with  it  and  the  ri^ht  over  it, 
is  sufficient  to  give  it  legal  existence  as  a  deed.  In  Shel- 
ton's  case,  Cro.  Eliz.  7,  the  grantor  sealed  the  deed  in 
the  presence  of  the  grantee  and  of  other  persons,  and  it 
was  at  the  same  time  read,  but  not  delivered,  nor  did 
the  grantee  take  it  away,  but  it  was  left  behind  them 
in  the  same  place;  yet  by  the  opinion  of  all  the  jus- 
tices it  was  held  a  good  grant,  for  the  parties  came  for 
that  purpose  and  performed  all  that  was  i*equisite  for  the 
perfecting  it  except  the  actual  delivery;  but  it  being  left 
behind  them  and  not  countermanded  was  said  to  be  a  deliv- 
ery in  law.  In  Hollingworth  v.  Ascue,  Cro.  Eliz.,  556,  it 
was  said  by  Anderson,  Ch.  Just.:  'A  deliverv  may  be 
without  words  of  delivery,'  as  it  hath  been  adjudged  that  one 
made  a  release  and  cast  it  upon  the  table  and  said,  Hhis 
will  serve,'  this  is  a  good  deliverv.  Sbepard  savs.  Touch., 
58 :    ^If  I  take  the  deed  in  my  hand  and  use  these  or  the 
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like  words,  here,  take  it,  or  this  will  serve,  or  I  deliver  this 
as  my  deed,  or  I  deliver  it  to  you,  these  are  ffood  deliveries.' 
Lord  Coke  says,  Co.  Lit.,  36a,  a  deed  may  oe  delivered  by 
words,  without  any  act  of  delivery,  as  if  the  writing  sealed 
lies  upon  the  table,  and  the  feoffor  or  obligor  says  to  the 
feoffee  or  obligee,  *  take  up  said  writing,  it  is  sufficient  for 
you,'  or  *  it  will  serve  the  turn,'  it  is  a  sufficient  delivery. 
In  Goodright  v.  Strahan,  Cowp.  201,  where  a  deed,  m 
nature  of  a  mortgage,  was  made  by  a  husband  and  wife,  of 
the  wife's  lands,  which,  by  reason  of  the  coverture,  was 
admitted  to  be  void  as  to  the  wife,  yet  facts,  after  the  de- 
cease of  the  husband,  amounting  to  an  acknowledgment 
by  the  wife  that  the  deed  was  hers,  and  that  the  party 
should  enjoy  according  to  the  terms  of  it,  were  held  to  l>e 
equivalent  to  a  redelivery.  In  Goodrich  v.  Walker,  1 
John.  Cases,  253,  the  Supreme  Court  of  New  York  said  : 
*A  formal  delivery  is  not  essential,  if  there  be  any  act 
evincing  the  intent.'  In  the  case  before  us,  the  obligor, 
after  having  signed  and  sealed  the  bond,  holding  it  up  in 
his  hand,  addressed  the  obligee,  *Here  is  j^our  bond.' 
Words  evincing  and  acknowledging  a  delivery  as  strongly 
as  anv  which  could  be  selected.  As  if  he  had  said:  *•  This 
instrument  is  now  complete.  It  has  become  a  bond.  It  is 
now  your  property.  What  shall  I  do  with  it  ?  It  is  now 
absolute.  It  is  under  your  control.  I  have  no  longer  any 
authority  over  it.  Direct  where  it  shall  be  placed,  and  by 
whom  preserved,  for  your  benefit.'  The  obligee  said  some- 
thing not  recollected  nor  proved,  and  the  defendant  added: 
*  I  will  take  care  of  it  for  you.'  *  I  will  take  care  of  it,'  not 
until  some  stipulation  or  condition  is  performed,  not  until 
certain  circumstances  occur  which  ma}^  induce  me  to  give  it 
legal  efficiency;  but  *  for  you '  absolutely,  unconditionally, 
as  your  property,  in  the  character  of  your  agent  and  fidu- 
ciary. It  may  be  said  that  in  the  cases  which  I  have  cited, 
the  deed,  in  some  mode  more  or  less  direct,  came  into  the 
hands  of  the  person  to  whom  it  was  made,  and  was  pro- 
duced by  him.  I  do  not  apprehend  that  any  substantial 
difference  in  principle  results  from  this  consideration.  In 
the  cases  where  the  deed  was  left  on  the  table,  or  cast  on 
the  table,  there  was  no  actual  delivery  to  the  grantee,  or  to 
any  person  for  him.  The  essence  of  the  whole  consisted  in 
the  intent  of  the  grantor  or  obligor  to  perfect  the  instru- 
ment, and  to  make  it  at  once  the  absolute  property  of  the 
grantee  or  obligee,  and  the  acts  and  declarations  are,  in 
truth,  the  evidence  of  such  intent." 
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Kor  is  it  here  necessary  to  resort  to  the  theory  of  a  trust 
to  aid  an  incomplete  gift.  It  may  be  conceded  that  if  the 
gift  was  incomplete,  it  was  ineffective.  But  we  hold  that 
the  gift  was  complete,  that  the  declared  intent  of  the  donor, 
the  execution  and  acknowledgment  of  the  deed  of  assign- 
ment, the  delivery  of  a  duplicate  thereof  to  the  insurance 
company,  with  notice  to  the  donee  that  it  had  been  done, 
are  sufficient  to  constitute  a  complete  and  effective  gift, 
and  that  the  retention  of  the  other  duplicate  and  the 
policy  by  the  donor  (who  had  yet  to  pay  premiums  thereon) 
did  VLOtper  se  operate  to  establish  a  retention  of  dominion 
over  the  chose  which  was  the  subject-matter  of  the  gift. 
The  uncontroverted  evidence  of  the  notice  by  the  donor  to 
the  donee,  and  the  statement  that  he  would  hold  the  policy 
and  the  assignment  for  her,  show  conclusively  that  it  was 
not  the  intent  of  the  donor  to  retain  dominion  over  the 
subject-matter  of  the  gift. 

It  is  conceded  by  counsel  for  appellee  that  the  failure  of 
Weaver  to  attach  one  of  the  duplicates  of  the  deed  of 
assignment  to  the  policy,  is  not  important,  save  as  it  may 
tend  to  show  intent.  But  we  regard  the  undisputed  evi- 
dence of  the  declarations  of  Weaver  to  Snow  and  to  appel- 
lant as  overcoming  any  inference  which  might  otherwise  bo 
drawn  from  this  circumstance,  and  as  establishing  clearly 
an  intent  to  relinquish  dominion  over  the  property  and 
transfer  the  same  to  appellant. 

The  first  assignment  having  been  complete,  the  attempt 
to  assign  to  appellee  was  ineffective. 

The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  enter  a  decree  in  conformity  with  this  decisioiu 


Frank  E.  Pettit  v.  Newman  G.  Hall  et  al. 

1.  Short  Cause  Calendar— W/ierc  the  Last  Day  of  the  Notice  Falls 
on  Sunday.— Where  the  last  day  of  the  notice  to  place  a  cause  on  the 
shoi-t  cause  calendar  falls  on  Sunday  the  defendant  wiU  be  entitled  to  no 
further  time;  the  notice  expires  with  the  day. 
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3.  Merits — Inttufflcient  Affidavit  of. — An  affidavit  of  merits  which 
states  thai  the  defendant's  counsel  **  isof  opinion  that  the  defendant  has 
a  good  and  meritorious  defense  to  this  suit,"  is  sufficient. 

Assnmpgit,  upon  written  contract.  Trial  in  the  Superior  Court  of 
Cook  County;  the  Hon.  John  Barton  Patne,  Judge,  presiding.  Verdict 
and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  189&.  Affirmed.  Opinion  filed 
March  14,  1899. 

W.  Lavery,  attorney  for  appellant,  contended  that  the 
act  known  as  the  "short  cause  act,"  in  desip^nating  the  num- 
ber of  days  for  notice  intended  to  require  ten  entire  days 
and  did  not  intend  that  a  fraction  of  a  day  should  be  con- 
sidered^ a  day,  and  this  act  is  not  governed  by  the  sixth 
section  of  the  statute  relating  to  notices  (Kurd's  Ed.  R.  S., 
1895,  1066,  Chap.  100),  but  is  controlled  by  its  own  language 
and  the  construction  to  be  placed  upon  it  from  the  intention 
of  the  legislature. 

GuRLBY  &  Wood,  attorneys  for  appellees. 

Per  Cubiam. 

There  was  no  affidavit  setting  forth  any  defense  presented 
to  the  court  by  appellant,  the  defendant  below,  in  support 
of  the  motion.  This  was  necessary.  Little  v.  AUington, 
93  III.  253,  255. 

The  affidavit  and  notice  were  in  due  form  and  properly 
filed,  and  the  cause  was  properly  upon  the  short  cause  cal- 
endar. 

■ 

The  point  that  ten  days'  notice  was  not  given,  resting 
wholly  upon  the  contention  that  the  last  of  the  ten  days 
required  expiring  on  Sunday,  the  defendant  was  entitled  to 
all  the  Monday  following,  which  was  the  day  the  cause  was 
set  for,  and  tried,  is  baseless.  Kev.  Stat.,  Sec.  6,  Chap. 
100,  entitled  "  Notices." 

An  affidavit  which  has  only  to  say  for  the  merits  of  a 
defense,  that  defendant's  counsel  "is  of  opinion  that  the 
defendant  has  a  good  and  meritorious  defense  to  this  suit," 
is  insufficient. 
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^^    '  ^      1.   Insurance— FaZ«c  Statements  in  Applicationa. — A  statement  which 
is  merely  a  copy  of  the  application  to  another  company  previously  made, 
and  which  was  true  when  made,  no  one  being  deceived  thereby,  can  not 
be  treated  as  a  false  statement  made  to  deceive  the  insurance  company. 
2.    Sakk— Cancellation  of  Policies — Fraudtdent  Statement  in  Appli" 
cation, ^Where  matter  in  an  application  for  insurance  can  be  imputed 
to  the  insured  as  statements  fraudulently  made  by  him,  the  policy  is  sub- 
ject to  cancellation  at  the  election  of  the  insurer. 
8.    Same—  The  Examining  Physician  the  Agent  of  the  Company,— The 
*   physician  who  examines  the  applicant  for  life  insurance  is  the  agent  of 
the  company,  and  if  he  makes  misstatements  or  induces  the  applicant 
to  do  so  the  company  will  be  estopped  to  set  them  up  as  a  defense. 

Bill  to  Cancel  Policies  of  Insurance.— Trial  in  the  Superior  Court 
of  Cook  County;  the  Hon.  Henry  V.  Frebiian,  Judge,  presiding. 
Hearing  and  decree  for  complainants.  Error  by  defendant.  Heard  in. 
this  court  at  the  October  term,  1898.  Reversed  and  remanded  with 
directions.    Opinion  filed  March  16,  1899. 

William  C.  Cuminings,  a  resident  of  Chicago,  made  an 
application  to  the  Security  Trust  (Jompany,  defendant  in 
error,  for  two  policies  of  insurance  on  his  life,  one  for  $3,000, 
the  other  for  $2,000,  payable  in  case  of  his  death  to  his  sis- 
ter, Mary  Tarpey,  plaintiff  in  error.  On  the  15th  day  of 
October,  1895,  said  policies  of  insurance  were  issued  and 
delivered  to  said  William  C.  Curamings. 

In  November,  1895,  Norman  Kellogg,  the  general  agent 
of  the  defendant  in  error  in  the  city  of  Chicago,  went  to 
the  home  of  said  Cummings,  stated  to  him  that  certain 
statements  in  his  application  were  untrue,  and  tendered  to 
him  the  premium  paid  by  Curamings  and  demanded  from 
him  the  policies.  Cummings  refused  to  accept  the  tender 
or  return  the  policies.  On  the  14th  day  of  November,  1895, 
the  original  bill  was  filed  in  the  Superior  Court,  asking  for 
a  decree  canceling  the  policies  of  insurance  on  the  ground 
that  they  were  obtained  through  fraud  and  misrepresenta- 
tion in  the  application.    While  said  case  was  pending  Cum- 
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mings  died,  on  the  22d  day  of  February,  1896.  His  death 
being  suggested,  by  leare  of  court,  the  bill  was  amended, 
and  Mary  Tarpey,  plaintiff  in  error,  substituted  as  defend- 
ant. Demurrer  to  the  amended  bill  having  been  sustained, 
appeal  was  taken  to  this  court,  where  the  decree  was 
reversed  and  the  cause  sent  back  to  the  Superior  Court  for 
trial. 

The  Security  Trust  Company  is  a  life  insurance  company 
organized  under  the  laws  of  the  State  of  Pennsylvania, 
qualified  under  the  laws  of  Illinois  and  doing  business  in 
Chicago.  It  was  organized  for  and  its  business  was  to 
insure  the  class  of  lives  which  are  sub-standard,  persons 
with  physical  imperfections,  deformed  persons,  those  with 
loss  of  limb,  eyesight  or  hearing,  and  those  who  are  subject 
to  attack  of  acute  diseases,  those  with  unfavorable  family 
histories,  and  those  who  had  been  rejected  as  bad  risks  by 
other  insurance  companies.  For  insuring  this  class  of  per- 
sons it  charged  higher  premiums  than  the  old  line  com- 
panies charged  for  good  risks. 

In  October,  1895,  Kellogg  was  general  manager  of  the 
western  department  of  said  company,  with  his  office  in  Chi- 
cago, and  at  that  time  put  an  advertisement  in  a  news- 
paper in  Chicago  telling  the  nature  of  the  company's  busi- 
ness and  requesting  insurance  agents  who  might  have 
rejected  risks  to  bring  them  in  to  be  insured  by  his  com- 
pany. Two  agents,  Harry  Bate  and  Louis  Neuer,  who  at 
that  time  were  canvassing  for  the  Iowa  Life  Insurance 
Company  in  Chicago,  saw  this  notice  in  the  paper,  went  to 
Kellogg's  office  and  told  him  they  had  a  customer  who  had 
made  application  to  the  Iowa  Life,  and  that  they  were  sure 
he  would  be  rejected.  Kellogg  explained  to  thepi  the 
nature  of  the  risks  his  company  was  insuring,  gave  them 
pamphlets  and  printed  matter  explaining  the  company's 
business,  and  told  them  if  the  Iowa  Life  rejected  their  appli- 
cant, they  should  bring  him  in  and  the  Security  Trust  Com- 
pany would  insure  him,  and  made  an  arrangement  with 
Bate  and  Neuer  as  to  how  they  were  to  work  for  the  com- 
pany in  bringing  in  rejected  applications.  They  afterward 
brought  in  a  number  of  the  rejected  risks. 
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On  the  6th  of  October,  1895,  Bate  and  Neuer  had  pro- 
cured Gammings  to  make  application  for  a  $5,000  policy 
in  the  Iowa  Life  Insurance  Company.  Cummings  signed  a 
written  application  to  that  company,  in  which  he  stated : 
^^  I  have  never  made  application  to  any  life  insurance  organ- 
ization which  was  declined,  and  I  am  in  sound  physical 
condition.  I  have  never  had  disease  of  the  lungs;  have  had 
pneumonia."  Dr.  John  Kidlon  examined  him  on  this  appli- 
cation and  in  his  signed  report  to  the  Iowa  Life  Company, 
said  Cummings  had  a  prolonged  expiratory  murmur  at  the 
apex  of  the  right  lung,  and  reported  the  risk  as  "  bad." 
This  application,  together  with  the  doctor's  report,  was  sent 
to  the  Iowa  Life  Company  on  October  7th,  and  in  four 
days  thereafter  was  rejected.  Dr.  Eidlon,  on  the  day  he 
made  this  examination,  told  the  agent  Bate  that  the  Iowa 
Life  Company  would  reject  Cummings  upon  his  report. 
Bate  then  went  and  got  from  Kellogg  a  blank  application 
and  medical  examiner's  report  to  the  Security  Trust  Com- 
pany. Kellogg  then  told  him  a  copy  of  the  Iowa  Life 
examination  would  be  sufficient,  and  on  the  7th  of  October, 
before  they  had  forwarded  Cummings'  application  and  med- 
ical examiner's  report  to  the  Iowa  Life  Company.  Bate 
made  a  copy  of  the  application  and  Dr.  Kidlon  made  a  copy 
of  his  report  on  these  blanks  of  the  Security  Trust  Com- 
pany, and  held  them  until  they  were  notified  of  the  rejec- 
tion by  the  Iowa  Life  Company;  Bate  and  Neuer  then  took 
these  copies  and  went  to  Cummings'  house  on  the  11th  of 
October  and  told  him,  "  We  can  not  get  you  in  the  Iowa 
Life,  but  can  get  you  in  the  Security  Trust  Company,"  and 
showed  him  the  difference  in  the  premiums — that  the  Secu- 
rity Trust  Company  charged  thirteen  per  cent  more,  and 
read  to  Cummings  from  the  Security  Trust  Company's  pam- 
phlet what  risks  it  insured,  read  to  him  about  the  medical 
examination,  gave  him  the  pamphlet  and  handed  him  the 
copied  application  and  medical  examiner's  report  and  told 
him  it  was  a  copy  of  those  he  had  signed  for  the  Iowa  Life 
Company  four  days  before,  and  asked  him  to  sign  them, 
and  told  him  that  they  had  copied  them.    Cummings  signed 


First  District — October  Term,  1898.      381 

Tarpey  v.  Security  Trust  Co. 

them  without  reading  them.  Bate  then  took  them  and 
turned  them  in  to  Kellogg,  the  western  manager,  fiate  had 
been  told  by  Kellogg  that  the  Security  Trust  Company 
would  accept  copies  from  the  original  application  and  medi- 
cal examiner's  report  made  to  the  rejecting  company,  and 
Bate  told  Cummings  this  when  he  asked  him  to  sign  the 
copies.  Cummings  signed  without  reading  the  copies,  and 
Bate  signed  as  agent  of  the  Security  Trust  Company.  This 
copy  is  dated  Oqtober  6,  1895,  the  same  date  as  that  of  the 
original  application  sent  to  the  Iowa  Life  Company.  Bate 
told  Cummings  they  had  copied  the  application  and  medi- 
cal examiner's  report  from  the  original  sent  to  the  Iowa 
Life  Company,  and  asked  him  to  sign  them  as  copies.  He 
did  so  and  did  not  read  them.  Bate  left  the  pamphlet  with 
Cummings.  Bate  then  took  them  and  gave  them  to  Kellogg 
in  his  office  at  162  La  Salle  street,  and  Kellogg  read  them 
and  Bate  told  him  that  they  were  copies  of  the  Iowa  Life 
papers  and  asked  Kellogg  if  he  thought  it  would  go  through. 
Kellogg  said  he  thought  it  would.  Kellogg  then  sent  them 
to  the  company's  home  office  in  Philadelphia. 

In  the  copy  of  Dr.  Ridlon^s  report  thus  sent  to  the  home 
office  of  the  Security  Trust  Company,  and  read  by  the  chief 
medical  officers  and  officers  authorized  to  accept  applica- 
tions and  issue  policies,  is  the  following : 

"  Are  the  respiratory  organs,  lungs,  pleura,  larynx,  etc., 
free  from  any  indication  of  disease  ?  Answer.  No.  Is 
the  respiration  full,  easy  and  regular?  Answer.  No. 
Number  of  respirations  per  minute  is  twenty-two  and  the 
rate  of  pulse  (full  minute)  eighty-five;  there  "is  a  prolonged 
expiratory  murmur  at  the  apex  of  the  right  lung." 

There  was  also  sent  to  the  home  office  by  Kellogg,  along 
-with  the  application  and  medical  examiner's  report,  a  cer- 
tificate of  medical  inspection  signed  by  Dr.  Ridlon,  and 
dated  October  11,  1895,  which  informed  the  company  that 
Cummings  was  the  same  person  whom  he  had  examined  on 
October  t>th  for  the  Iowa  Life  Insurance  Company,  and  that 
there  had  been  no  change  in  his  condition.  Upon  these 
papers  the  company  issued  the  policies  in  question  and  sent 
them  to  its  western  manager,  Kellogg,  who  then  knew  Cum- 
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mings  had  been  rejected  by  the  Iowa  Life  Company;  he 
gave  them  to  Bate,  its  agent,  who  took  them  to  Cummings 
and  delivered  them  to  him  and  collected  of  him  the  first 
quarterly  premiums,  giving  him  receipts  therefor,  and  car- 
ried the  money  and  gave  it  to  Kellogg. 

When  the  second  premiums  became  due  they  were  ten- 
dered the  company.  Cummings'  health  remained  apparently 
unchanged  until  the  last  part  of  December,  1895,  when  he 
was  attacked  by  a  quick  consumption,  tuberculosis,  and  died 
on  February  22,  1896.  Proof  of  loss  was  duly  made  by 
Mary  Tarpey,  the  beneficiary.  The  company  refused  to 
pay,  and  this  suit  resulted. 

The  trial  court  entered  a  decree  dismissing  the  cross-bill 
for  want  of  equity,  and  sustained  the  bill  of  complaint  and 
decreed  the  policies  void  and  ordered  them  canceled. 

S.  P.  DouTHABT  and  J.  J.  Eellet,  attorneys  for  plaintiff 
in  error. 

Fraud  is  a  false  representation  of  material  fact,  made  by 
the  party  who  is  charged  with  it,  with  a  knowledge  of  its 
falsehood,  or  in  reckless  disregard  whether  it  be  true  or 
false,  with  the  intention  that  it  shall  be  acted  upon  by  the 
complaining  party,  and  actually  inducing  him  to  act  upon 
it  to  his  damage. 

•  In  Development  Co.  v.  Silva,  125  TT.  S.  247,  8  Sup.  Ct 
881,  the  Supreme  Court  of  the  United  States  lay  down  the 
rule  in  regard  to  a  recovery  in  a  case  of  this  character  as 
follows :  ^'  First,  that  the  defendant  has  made  a  representa- 
tion in  regard  to  a  material  fact;  secondly,  that  such  repre- 
sentation is  false;  thirdly,  that  such  representation  was  not 
believed  by  the  defendant  on  reasonable  grounds  to  be  true; 
fourthly,  that  it  was  made  with  the  intent  that  it  should  be 
acted  upon;  fifthly,  that  it  was  acted  upon  by  the  complain- 
ant to  his  damage;  and  sixthly,  that  in  so  acting  on  it  the 
complainant  was  ignorant  of  the  falsity,  and  reasonably 
believed  it  to  be  true."  Crocker  v.  Manley,  104  111.  282. 
See  also  Lawson  on  Contracts,  Sec.  226  and  cases  cited; 
Schwabacker  v.  Riddle,  99  111.  343;  Fetter  on  Equity,  133; 
Knight  V.  Gaultney,  23  111.  App.  876;  Mitchell  v.  Deeds,  49 
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111.  416;  Roper  v.  Sangamon  Lodge  Trustees,  91  111.  518; 
Walker  v.  Hough,  59  111.  378;  Tone  v.  Wilson,  81  111.  529. 

An  insarance  company  is  estopped  to  deny  its  liability 
on  ia  policy  on  the  ground  of  false  representations  in  tbe 
application,  which  are  declared  by  the  policy  to  be  war- 
ranties, if  at  the  time  the  agent  knew  or  had  notice  of  tbe 
facts  concerning  which  the  representations  were  made,  and 
this  is  especially  true  if  the  agent  by  fraud  or  misrepresen- 
tations  induces  the  applicant  to  make  the  false  statements. 
Home  Ins.  Co.  v.  Mendenhall,  164  111.  458;  Michigan  Mutual 
Life  Ins.  Co.  v.  Leon,  37  N.  E.  Rep.  584;  Ins.  Co.  v.  Brodie 
(Ark.),  11  S.  W.  Rep.  1016;  Dunbar  v.  Ins.  Co.  (Wis.),  40 
N.  W.  Rep.  386;  Protective  Union  v.  Gardner  (Kan.),  21 
Pac.  Rep.  233;  Pickels  v.  Ins.  Co.  (Ind.),21  N.  E.Rep.  898. 

An  insurance  company  is  estopped  to  deny  the  existence 
of  facts  known  to  its  solicitor  at  the  time  the  policy  was 
written  by  him,  though  the  policy  contains  a  clause  that 
"  in  any  matter  relating  to  this  insurance,  no  person,  unless 
authorized  in  writing,  shall  be  deemed  the  agent  of  tbe 
company."  Hart  v.  Niagara  Fire  Ins.  Co.,  38  Pac.  213;  9 
Wash.  620. 

Whoever  solicits  insurance  on  behalf  of  any  life  insur- 
ance company,  not  chartered  in  this  State,  or  transmits  an 
application  or  policy  for  such  company,  or  advertises  that 
he  will  receive  or  transmit  the  same,  shall  be  held  to  be  tbe 
agent  of  such  company  to  all  intents  and  purposes.  Starr 
&  Curtis'  Statutes,  page  1346,  Sec.  115,  under  Life  Insur- 
ance; Continental  Ins.  Co.  v.  Ruckman,  127  111.  375;  Electric 
Life  Ins.  v.  Fahrenkrug,  68  111.  463;  Bodine  v.  Exchange 
Fire  Ins.  Co.,  51  N.  T.  117;  Schomer  v.  Hekla  Fire  Ins.  Co., 
50  Wis.  575;  Knox  v.  Lycoming  Fire  Ins.  Co.,  50  Wis.  671; 
Alkan  v.  New  Hampshire  Ins.  Co.,  53  Wis.  136;  Body  v. 
Hartford  Fire  Ins.  Co.,  63  Wis.  157;  Bennett  v.  Council 
Bluffs  Ins.  Co.,  70  Iowa,  600;  Pierce  v.  People,  106  111.  11; 
People  V.  People's  Ins.  Exchange,  126  111.  466;  Continental 
Ins.  Co.  V.  Chamberlain,  132  U.  S.  304;  Cook  v.  Federal 
Life  Ins.  Co.,  74  Iowa,  746;  76  Iowa,  282. 

A  doctor  who  examines  an  applicant  for  a  life  insurance 
company  is  the  agent  of  the  company,  and  if  he  makes  mis- 
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statements,  or  induces  the  assured  to  make  false  statements, 
the  company  is  estopped  to  set  them  up  as  a  defense. 
Mutual  Life  Ins.  of  N.  Y.  v.  Blodgett,  27  S.  W.  JRep.  286; 
Pudritzky  v.  Supreme  Lodge  Knights  of  Honor,  43  N.  W. 
Rep.  (Mich.)  373;  Mc Arthur  v.  Association,  35  N.  W.  Rep. 
430;  Dunbar  v,  Ins.  Co.,  40  N.  W.  Rep.  386;  Lemmink  v.  Ins. 
Co.,  4  N.  W.  Rep.  469. 

George  B.  Shattuck,  attorney  for  defendant  in  error. 

An  insurance  agent  acts  as  an  insurance  broker;  he  is 
agent  for  the  insured  and  not  the  insurer.  Hartford  Ins. 
Co.  V.  Reynolds,  36  Mich.  502. 

The  agent  of  the  insurer  whose  authority  is  limited  to 
receive  and  transmit  applications  and  who  prepares  the 
application  for  the  insured,  is  for  that  purpose  the  agent  of 
the  insured  and  must  bear  the  responsibility  for  errors  made 
by  him  in  the  application.  Wilson  v.  Conway  Fire  Ins.  Co., 
4  R.  1. 14L 

A  limited  agency  m  a  case  of  life  insurance  will  not  be 
extended  by  operation  of  law  to  the  act  done  by  the  agent 
in  fraud  of  his  principal  and  for  the  benefit  of  the  insured, 
especially  where  it  is  within  the  power  of  the  insured  by 
the  use  of  reasonable  diligence  to  obviate  the  fraudulent 
intent.  Ellen  Ryan  r .  World  Mutual  Life  Ins.  Co.,  41 
Conn.  168;  N.  Y.  Life  Ins.  Co.  r.  Fletcher,  117  U.  S.  519; 
Vose  V.  Eagle  Life  &  Health  Ins.  Co.,  6  Cush.  42;  Ins.  Co. 
V.  Pyle,  44  Ohio  St.  19;  Jeifries  v.  Life  Ins.  Co.,  22  Wall. 
47;  ^tna  Life  Ins.  Co.  ▼.  France,  91  U.  S.  510;  National 
Life  Ins.  Co.  v.  Minch,  53  N.  Y.  144;  Lowell  v.  Middlesex 
Mutual  Life  Ins.  Co,,  8  Cush.  127;  Bliss  on  Life  Ins.,  2d  Ed., 
Sec.  38;  Pottsville  Mutual  Fire  Ins.  Co.  v.  Fromm,  100  Pa. 
St.  347;  Maine  Benefit  Ass'n  v.  Parks,  81  Me.  79. 

Mk.  Justice  Sears  delivered  the  opinion  of  the  court. 

The  only  questions  settled  upon  the  former  appeal  in  this 
cause  were  such  as  related  to  the  sufficiency  of  the  allega- 
tions of  the  bill  of  complaint  and  the  jurisdiction  of  a  court 
of  equity  in  the  case.  Security  Trust  Co.  v.  Tarpey,  66  111. 
App.  589. 
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The  caase  is  now  presented  after  a  hearing  upon  bill  and 
cross-bill  and  answers  and  replications  thereto,  and  the  ques- 
tion now  involved  is  as  to  the  sufficiency  of  the  evidence  to 
sus^in  the  finding  of  the  trial  court  that  the  allegations  of 
the  original  bill  of  complaint  are  true. 

The  bill  of  complaint  alleges  that  Cumraings  made  appli- 
cation to  defendant  in  error  for  the  policies  of  insurance  in 
question,  and  in  so  doing  answered  certain  questions  and 
warranted  that  his  answers  were  true;  that  the  statements 
thus  warranted  to  be^true  were,  in  effect,  that  he  had  not 
made  any  application  for  life  insurance  which  had  been 
rejected,  and  that  his  health  was  good;  that  the  statements 
were  false  and  fraudulently  made  to  deceive  defendant  in 
error;  that  by  such  fal^e  and  fraudulent  representations  the 
policies  were  obtained,  and  that  on  November  3,  1895,  dur- 
ing the  lifetime  of  Gammings,  the  defendant  had  tendered 
back  premiums  paid,  and  demanded  a  surrender  of  the  poli- 
cies; that  in  February,  1896,  Cummings  died;  that  plaintiff 
in  error  is  the  beneficiary  named  in  the  policies,  and  prays 
for  a  decree  canceling  the  policies. 

Among  the  other  papers  presented  to  Kellogg,  the  agent 
of  defendant  in  error,  in  connection  with  the  issuing  of  the 
policies,  was  what  is  termed  '^  Supplementary  application, 
— statements  made  to  the  medical  examiner  as  part  of  the 
application  to  the  Trust  Company."  In  it  is  contained  this 
clause : 

"  I  declare  that  I  am  the  person  above  described  and  under- 
stand the  questions  and  answers  in  the  above  supplement- 
ary application  and  warrant  said  answers  to  be  true.  I 
a^ree  that  if,  during  ray  lifetime,  any  statements  therein  or 
in  the  original  application  are  alleged  to  be  untrue,  and  I 
fail  when  called  upon  to  furnish  to  said  company  satisfactory 
evidence  of  their  truth,  the  ])olicy  of  insurance  issued  upon 
the  faith  of  such  statements  and  answers  shall  be  ipso  facto 
void,  and  I  agree  to  surrender  said  policy  upon  tender  or 
payment  to  me  of  the  aggregate  premiums  paid. 

Dated  this  6  day  of  Oct.,  1895. 

Wm.  C.  Ccmnings, 

Person  Examined." 

Vol  LXXX  Ift 
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This  agreement  constituting  an  express  warranty  by  the 
insured  of  the  truth  of  the  statements  referred  to,  it  would 
seem  clear  that  if  the  statements  were  false,  and  can  be 
imputed  to  the  insured  as  statements  fraudulently  made  by 
him,  as  alleged  in  the  bill  of  complaint,  then  the  policies 
were  subject  to  cancellation  at  the  election  of  defendant  in 
error. 

The  statement  that  Cummings  had  not  applied  for  other 
life  insurance  and  been  rejected,  was  false  as  related  to  the 
time  of  the  application  to  defendant  in  error,  but  was  true 
as  related  to  the  application  to  the  Iowa  company.  When 
he  applied  to  the  Iowa  company  he  had  never  been  rejected. 
When  he  applied  to  the  defendant  in  error,  he  had  been 
rejected  by  the  Iowa  company,  and  defendant  in  error  well 
knew  this  fact  through  its  acknowledged  general  agent, 
Kellogg. 

The  application  to  defendant  in  error,  in  which  this  state- 
ment occurs,  no^y  alleged  to  haye  been  false,  was  merely  a 
copy  of  the  application  to  the  Iowa  company;  was  made 
merely  as  a  copy  at  suggestion  of  Kellogg,  and  was  signed 
by  Cummings  as  a  copy  only  of  that  which  was  true  when 
made.  No  one  was  deceived  by  this  statement.  Kellogg 
knew  of  the  application  to  the  Iowa  company,  and  that  the 
securing  of  the  risk  for  defemlant  in  error  depended  upon 
the  rejection  by  the  former  company.  Kellogg  testified: 
"  Bate  and  Neuer  didn't  tell  me  Cummings  had  been  rejected 
at  the  time  they  brought  the  application  in,  but  did  after- 
ward, before  I  had  forwarded  the  policy,  but  after  the  appli- 
cation had  been  forwarded."  It  is  apparent  from  other 
evidence  that  it  was  only  in  the  event  that  the  Iowa  company 
rejected,  that  defendant  in  error  was  to  attempt  to  secure 
the  risk.  It  would  be  contrary  to  conscience  and  common 
sense  to  treat  this  as  a  false  statement  made  to  deceive  this 
company.  It  is  argued  that  in  this  class  of  oases  the  war- 
ranty of  truth  is  held  to  be  obligatory,  whether  the  state- 
ment warranted  be  material  <>r  not.  But  we  hold  that  this 
copy  signed  by  Cummings  was  not  in  fact  his  statement 
of  that  which  was  false,  but  merely  a  copy  of  a  statement 
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which  is  conceded  to  have  been  true  when  made  and  was 
accepted  as  such  copy  by  defendant  in  error. 

The  remaining  question  is,  was  the  statement  as  to  good 
health  a  false  statement,  and  is  it  to  be  imputed  to  Cum- 
mings  as  a  statement  by  which  he  deceived  the  defendant 
in  error. 

The  statement  in  this  behalf  claimed  to  have  been  false, 
is  differently  framed  in  the  application  to  the  Iowa  com- 
pany, in  the  application  to  defendant  in  error,  and  in  the 
supplementary  application  so-called.  In  the  former,  the 
applicant  stated,  "  Have  not  now  nor  have  ever  had  dis- 
ease of  lungs;  I  have  had  pneumonia."  In  the  application 
to  defendant  he  stated :  "  I  am  now  in  good  health  of 
body  and  mind.  I  have  never  been  aflBicted,  during  the 
past  ten  years,  with  any  sickness,  disease,  ailment,  injury 
or  complaint."  And  in  the  supplementary  application  the 
following  statements  were  contained :  "  I  have  never  had 
habitual  cough,  raising  or  coughing  blood;  difficult  or  short 
breathing,  habitual  expectoration,  pain  in  chest,  or  pul- 
monary system.  I  have  not  now,  nor  have  ever  had 
disease  of  lungs,  or  la  grippe.  1  have  had  pneumonia.  I 
have  had  no  ailment  since  childhood.  The  pneumonia 
above  mentioned  occurred  when  applicant  was  eight  vears 
old." 

The  evidence  as  to  the  truth  or  falsity  of  these  statements 
at  the  time  when  they  were  made  is  briefly  as  follows: 
Two  physicians  testify,  each  a  witness  called  by  the  defend- 
ant in  error.  Dr.  Ridlon,  who  made  the  original  exami- 
nation for  the  Iowa  company,  and  who  also  made,  after  .the 
rejection  by  the  Iowa  company,  the  certificate  of  exam- 
ination for  the  defendant  in  error,  testified  that  there 
was  "  a  prolonged  expiratory  murmur  at  the  top  of  the 
right  lung "  at  the  time  of  his  original  examination  of 
Cummings;  that  he  so  notified  Cummings;  that  he  said  in 
substance  to  Cummings,  that  if  it  were  tuberculosis  he 
should  go  away  to  some  different  climate,  and  if  it  was  not 
tuberculosis,  it  was  a  matter  of  no  importance,  and  that  he 
advised  Cummings  to  consult  a  specialist.    This  physjciau 
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further  testified  that  there  was  bnt  a  small  area  of  the  lung 
affected,  not  enough  to  cause  any  inconvenience  to  the 
patient,  and  that  Cummings  might  or  might  not  know  that 
he  was  sick  at  all.  Dr.  Johnstone,  the  other  physician  who 
testified,  stated  that  at  his  examination  on  October  31, 
1895,  after  the  issuing  of  the  policies,  he  found  Cummings 
suffering  from  what  he,  Cummings,  claimed  was  a  cold 
recently  contracted,  but  that  he  was  then,  in  fact,  in  the 
opinion  of  witness,  afflicted  with  tubercular  consumption. 
He  also  stated  that  he  was  unable  to  see  how  the  disease 
could  have  then  been  in  progress  for  less  than  three  months. 

Neither  physician  made  any  examination  of  the  spatum, 
and  Dr.  Bidlon  testified  that  by  no  other  means  could  it  be 
accurately  determined  whether  the  patient  was  suffering 
from  tuberculosis. 

Bate,  one  of  the  agents  who  transacted  the  business  of 
the  insurance  in  question,  testified  that  at  the  time  of  the 
application  Cummings  "  appeared  all  right  as  to  health.'' 
Eight  witnesses  called  by  plaintiff  in  error,  testified  that  at 
the  time  in  question  Cummings  appeared  perfectly  healthy 
and  well,  excepting  that  one  of  these  witnesses  testified 
that  Cummings  had  a  slight  cold.  Another  witness,  Mrs. 
Kane,  testified  that  she  was  present  when  Dr.  Ridlon  exam- 
ined Cummings,  and  that  she  heard  Cummings  ask  the 
doctor  ^^  if  he  thought  that  there  was  anything  the  matter 
with  his  lungs,"  and  that  the  doctor,  after  examination, 
said  that  ^'  if  there  was  anything  the  matter  with  his  lungs, 
he  could  not  detect  it." 

From  a  careful  examination  of  all  the  evidence  we  think 
that  the  preponderance  of  it  goes  to  establish  that  Cum- 
mings, except  for  information  given  him  by  the  examining 
physician,  supposed  himself  to  be  in  a  fair  state  of  health, 
and  that  if  there  was  then  any  tubercular  condition  of  the 
lungs,  it  was  latent  and  not  known  to  Cummings  himself. 
It  is  true,  that  his  application  to  the  Iowa  company  hav- 
ing been  refused,  he  might  therefrom  have  reasoned  that 
there  was  something  unfavorable  in  the  physician's  opin- 
ion of  his  history  or  his  condition;  but  the  evidence  indi- 
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cates  that  Dr.  Bidlon,  who  was  the  physician  upon  whom 
the  defendant  relied  for  advice,  gave  a  report  of  his  con- 
clusions to  Cummings  which  was  likely  to  lull  him  into  a 
feeling  of  security  as  to  his  health,  and  did  not  make  known 
to  him  all  of  his  unfavorable  opinion  which  he  reported  to 
the  defendant  in  error. 

That  under  the  facts  here,  Dr.  Ridlon  was  the  agent  of 
the  defendant  for  the  purposes  of  the  examination  of  Cum- 
mings, we  think  is  clearly  established,  and  without  any  con- 
tradiction or  conflict  in  the  evidence.  Boyal  Neighbors  v. 
liowman,  177  111.  27. 

He  reported  the  condition  of  Cnmmings  accurately  to 
defendant,  so  far  as  he  could  discern  it,  and  this  included 
all  that  Cummings  could,  from  the  evidence,  be  said  to  have 
known  of  the  matter,  and  more.  Nothing  which  Cummings 
said  in  any  of  his  statements  could  have  misled  defendant 
in  error,  for  it  was  fully  informed. 

Questions  as  to  the  agency  of  Dr.  Ridlon,  Bate  and  Neuer 
are  not  controlling,  for  the  information  as  to  the  previous 
application  and  refusal  and  the  information  as  to  condition 
of  health,  all  reached  the  appellee  through  Kellogg,  as  to 
whose  agency  no  question  is  raised. 

We  therefore  hold  that  the  finding  that  these  statements 
as  to  previous  application  and  as  to  health  were  falsely 
made  by  Cummings,  as  alleged,  and  for  the  purpose  of 
deceiving  defendant  in  error,  and  that  defendant  was  thereby 
deceived,  is  against  the  clear  preponderance  of  the  evidence. 

The  writer  is  of  opinion  that  the  decree  should  be  reversed 
and  the  cause  remanded  for  another  trial ;  but  in  conformity 
with  the  views  of  a  majority  of  the  court,  the  decree  is 
reversed  and  the  cause  is  remanded,  with  directions  to  the 
Superior  Court  to  dismiss  the  bill  of  complaint  of  defendant 
in  error  for  want  of  equity,  and  to  enter  a  decree  in  accord- 
ance with  the  prayer  of  the  cross-bill  of  plaintiff  in  error. 
Reversed  and  remanded  with  directions. 
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Adele  Weber,  for  the  use  of  People's  Ontfltting:  Co.  t. 
German  Ins.  Co.  and  Nathan  J.  Schilling  et  al.^ 

Interpleaders. 

1.  Abstracts— Z>e/cctire. — Where  the  abstract  is.  not  sufficiently 
full  to  present  the  errors  upon  which  the  plaintifiF  in  error  or  appellant 
relies,  the  court  will  not,  as  a  general  rule,  go  to  the  record  for  such 
information. 

2.  Bill  op  Exceptions— /Scahiiflr  and  Signing  MiniateriaL— The 
sealing  and  signing  of  a  bill  of  exceptions  is  merely  a  ministerial  act. 

3.  Same — May  be  Signed  and  Sealed  by  the  Judge  after  he  Enters 
upon  a  New  Term^  as  His  Oufn  Successor,— The  fact  that  the  judge  had 
entered  upon  a  new  term  of  office  as  his  own  successor  at  the  time  he 
signed  and  sealed  the  bill  of  exceptions,  is  immaterial. 

4.  Collateral  Attack— -Justice's  Judgment— Orammatical  objee- 
tions. — A  justice's  judgment  rendered  in  a  proceeding  which  was 
repeatedly  continued  by  agreement,  until  it  was  finally  heard,  all  parties 
appecu-ing,  and  in  which  the  justice  had  jurisdiction  of  the  subject- 
matter  and  of  the  parties,  can  not  be  questioned  collaterally  for  gram- 
matical objections. 

Garnishment— EiTor  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  W.  Cufford,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1898.  Affirmed.  Opinion  filed  Janu- 
ary 24.  1899.    Rehearing  denied  February  24, 1899. 

Meyer  S.  Emrioh,  attorney  for  plaintiff  in  error. 

Moses,  Eosenthal  &  Kennedy,  attorneys  for  defendants 
in  error. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 

It  does  not  affirmatively  appear  in  the  abstract  of  the 
record  filed  in  this  case  what  the  judgment  of  the  Circuit 
Court  was,  which  the  plaintiff  in  error  seeks  to  have 
reviewed  here.  All  that  the  abstract  contains  u]x>n  thai 
subject  is  :  "Finding  of  the  court,  entry  of  the  judgment 
on  the  findings."  From  the  assignments  of  error  appear- 
ing in  the  abstract,  we  are  led  to  the  conclusion  that  the 
Circuit  Court  found  "the  issues  for  the  interpleaders  below 
and  against  the  plaintiff  below,"  and  discharged  "the  gar- 
nishee below,"  and  entered  judgment  upon  such  findings; 
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because  it  is  stated  that  "  the  court  erred  "  in  so  doinsr. 
This  abstract  is  not  sufficiently  full  to  present  all  the  errors 
upon  which  plaintiff  in  error  seems  to  rely,  and  is  defective 
as  against  her.  Shields  v.  Brown,  64  111.  App.  259,  and 
cases  there  cited. 

A  motion  is  made  in  this  court  by  defendant  in  error  to 
strike  the  bill  of  exceptions  from  the  record.  At  the  time 
of  the  entry  of  judgment,  plaintiff  in  error  was  allowed 
thirty  days  for  a  bill  of  exceptions.  The  time  was  subse- 
quently extended,  and  the  bill  of  exceptions  was  presented 
in  open  court,  within  the  time  of  such  extension,  but  was, 
it  is  said,  settled  and  signed  at  a  considerably  later  time  and 
after  the  period  of  extension  had  expired.  The  term  of  the 
judge  before  whom  the  case  was  tried  had  meanwhile 
expired,  but  he  had  been  duly  re-elected  and  qualified  as  his 
own  successor,  and  was  in  the  regular  performance  of  his 
judicial  duties,  holding  a  term  of  the  Circuit  Court.  Objec- 
tion was  made  to  his  settling  and  signing  the  bill  of  excep- 
tions, upon  the  ground  that  the  time  within  which  this 
could  be  done  had  expired,  and  that  the  judge  had  lost  juris- 
diction by  the  expiration  of  his  previous  term  of  office.  In 
the  case  of  Hake  v.  Strubel,  121  111.  321,  329,  the  court  says : 

"  We  do  not  intend  to  be  understood  as  holding  that  the 
mere  ministerial  act  of  signing  and  sealing  a  bill  that  has 
been  presented  to  and  settled  and  allowed  by  the  judge  in 
apt  time,  may  not  be  lawfully  performed  out  of  term  or 
after  the  expiration  of  the  time  fixed  in  the  order,  and  the 
same  be  filed  as  of  the  time  of  its  settlement  and  allowance; 
nor  to  hold  that  the  rights  of  the  exce])tor  presenting  his 
true  bill  in  apt  time,  can  be  affected  by  the  neglect  or  refusal 
of  the  judge  to  perform  the  duty  imposed  upon  him  by  the 
statute  within  the  time  limited;  but  to  hold  that  where,  as 
in  this  case,  the  bill  is  not  presented  to  the  judge,  nor  settled 
and  allowed  by  him,  nor  filed  until  after  the  term  has  ended 
and  the  time  fixed  in  the  order  has  expired,  the  act  of  set- 
tling and  allowing  the  bill  is  a  nullity,  and  the  matters  con- 
tained in  such  bill  do  not  become  a  part  of  the  record,  and 
where  this  appears  affirmatively  from  the  record,  as  in  this 
case,  advantage  may  be  taken  thereof  by  motion  to  strike 
the  l)ill  of  exceptions  from  the  record,  as  was  done  in  the 
Appellate  Court." 
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In  this  case  it  appears  that  the  phintifF  in  error  presented 
his  bill — and  for  au^ht  that  appears  it  was  then  a  true 
bill — ^in  apt  time,  and  we  think  bis  rights  can  not  be  affected 
by  anything  that  is  shown  in  this  record  as  done  sobse- 
quently  by  the  judge  to  whom  it  was  presented,  nor  by  the 
delay  in  signing. 

The  exceptor,  so  far  as  appears,  had  done  ^'  all  in  his 
power,  without  the  further  consent  or  assistance  of  bis  ad- 
versary, to  reproduce  to  the  court  the  evidence  and  transac- 
tions taken  and  occurring  at  the  trial,"  as  was  said  in  The 
People  V.  McConnell,  155  111.  192,  200.  It  is  true  that  it  is 
stated  the  bill  of  exceptions  was  ^'  settled  "  the  day  when  it 
was  signed,  '^  and  not  before."  'But  this  is  a  statement  of  a 
mere  conclusion.  It  does  not  appear  that  anything  was 
done  at  that  time,  constituting  a  judicial  settlement  of  the 
bill,  nor  that  the  trial  judge  performed  any  judicial  act, 
such  as  'Hhe  determination  and  identification  of  what 
should  be  incorporated  therein."  (Hake  v.  Strubel,  9upra, 
on  p.  327.)    The  act  of  signing  and  sealing  was  ministeriah 

If  the  bill  as  presented  was,  in  fact,  a  true  bill,  as  to  the 
correctness  of  which  there  was  no  dispute,  and  the  delay  in 
obtaining  the  court's  signature  was  merely  to  enable  the 
opposing  counsel  to  examine  it  and  determine  that  fact, 
there  would  be  no  occasion  for  the  court  to  perform  a|iy 
judicial  act  in  ^*  settling  "  the  bill.  Nothing  remained  to  be 
done  except  to  sign  and  seal  it,  and  this  was,  we  think, 
properly  done. 

The  fact  that  the  judge  had  entered  upon  a  new  term  of 
o£Sce  as  his  own  successor  at  the  time  he  signed  the  bill  of 
exceptions,  is  immaterial. 

In  People  v.  McConnell  (155  111.  on  p.  202),  it  is  said : 
"  Every  facility  possessed  by  the  trial  judge,  except  that  of 
personal  recollection,  is  within  the  power  of  his  successor 
in  oiHce  presiding  in  his  place  and  stead,  and  no  reason  can 
be  perceived  or  exist  'why  the  judge  to  whom  the  applica- 
tion is  made  may  not,  in  like  manner,  advise  himself,  and 
by  like  means  arrive  at  a  correct  determination  of  what 
the  bill  of  exceptions  should  contain." 
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Where  the  jadge  succeeds  himself ,  he  continues  to  exer- 
cise any  and  every  power  lodged  in  the  court. 

The  motion  to  strike  out  the  bill  of  exceptions  must  be 
denied. 

We  are  of  opinion  that  the  judgment  in  favor  of  Dern- 
berg  et  al.,  rendered  by  the  justice,  was  valid.  The  objec- 
tion to  it  is  grammatical — whether  the  word  "  when  "  in 
the  transcript  of  the  justice's  judgment  relates  to  the  date 
of  the  return  of  the  writ  by  the  constable,  or  to  the  return 
day  of  the  summons.  The  transcript  shows  the  case  to 
have  been  repeatedly  continued  "  by  agreement "  until  it 
was  finally  heard,  all  parties  appearing,  including  plaintiff 
in  error.  The  justice  appears  to  haVe  bad  jurisdiction  of 
the  subject-matter  and  of  the  parties.  Pomeroy  v.  Eand, 
157  Ul.  176. 

No  appeal  was  taken  from  this  judgment,  which  is  now 
questioned  collaterally.  The  parties  must  be  held  con- 
cluded by  those  proceedings. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Peb  Cubiam. 

In  a  petition  for  rehearing  filed  herein,  it  is  suggested 
that  the  court  inadvertently  overlooked,  first,  the  claim  of 
plaintiff  in  error  that  its  execution  in  the  hands  of  the 
sheriff  was  a  lien  upon  the  fund  in  possession  of  the  gar- 
nishee prior  to  the  judgment  in  favor  of  Dernberg  et  al.; 
and  second,  the  claim  that  by  service  of  the  writ  of  March 
22d  on  the  garnishee,  the  Circuit  Court  obtained  juris- 
diction prior  to  that  of  the  justice,  which  it  was  contended 
was  obtained  March  27th.  It  is  sufficient  to  say  that  these 
contentions  were  not  overlooked,  but  were  not,  apparently, 
seriously  urged  in  the  brief  of  plaintiff  in  error,  and  it  was 
not  deemed  necessary  to  discuss  them  at  length. 

It  is  not  necessary  now.  We  do  not  regard  the  execution 
in  the  sheriff's  hands  as  creating  such  lien,  and  the  juris- 
diction of  the  justice  attached  at  the  time  of  the  service  of 
the  writ  of  March  17th. 

The  petition  for  rehearing  is  denied. 
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John  Spry  Lumber  Co.  y.  Michael  Duggan. 

1.  Fkllow-Servants— T^fterc  the  Doctrine  Does  Not  Apply.— Where 
the  duties  of  persons  do  not  bring  them  into  habitual  association,  so 
that  they  may  exercise  a  mutual  influence  upon  each  other  promotive 
of  proper  caution,  the  doctrine  of  fellow-servants  does  not  apply. 

2.  Same — Drdy  Toward  Persona  on  Premises  by  Invitation, — Where  a 
party,  for  the  purpose  of  his  own  business,  contracts  with  another  to 
bring  third  persons  upon  his  premises  to  perform  service  there,  he  thereby 
not  only  invites  but  contracts  for  the  presence  of  such  persons,  and 
becomes  obligated  to  exercise  reasonable  care  for  their  safety  while  upon 
such  premises. 

8.  Verdict — Impeachment  of— Insufficient  Shounng. — A  verdict  can 
not  be  impeached  by  producing  a  piece  of  paper  found  in  the  jury -room 
upon  which  was  some  unimportant  writing  by  the  foreman,  and  twelve 
different  sums  noted,  the  average  amount  of  which  was  stated,  and 
unsupported  by  anything  which  amounted  to  proof  that  the  verdict  had 
been  reached  by  adding  together  the  several  amounts  voted  by  the 
jurors,  and  then  taking  the  average  of  such  amounts. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit 
Court  of  Cook  County;  the  Hon.  Henry  B.  Willis,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in 
this  court  at  the  October  t«rm,  1898.  Affirmed.  Opinion  filed  March 
16,  1899. 

Appellant,  engaged  in  a  lumber  business,  was  unloading 
a  boatload  of  lumber  upon  a  dock,  which  it  owned  and  con- 
trolled. Two  sets,  or  gangs,  of  men  were  employed  in  unload- 
ing the  cargo,  one  set  passing  the  lumber  out  from  the 
vessel,  and  the  other  set  receiving  the  lumber  and  piling  it 
upon  the  dock.  There  is  no  dispute  but  that  the  set  of  men 
engaged  upon  the  dock  in  receiving  and  piling  the  lumber 
were  the  yard  men,  in  the  regular  employ  of  appellant. 
There  is  some  dispute  as  to  whether  the  set  of  men  engaged 
in  the  work  on  the  boat  of  passing  the  lumber  out  to  the 
yard  men  on  the  dock,  were  in  the  employ  of  appellant  or 
one  Hunt.  There  was  evidence  tending  to  show  that  Hunt 
was  an  independent  contractor,  who  had  taken,  by  contract 
with  appellant,  the  job  of  furnishing  men  to  do  the  unload- 
ing on  the  boat  at  a  fixed  sum.     Appellant  had  upon  its 
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dock  a  water-closet  which  was  for  the  use  of  the  men  engaged 
in  work  there.  Appellee  was  one  of  the  set  of  men  on  the 
boat  who  were  passing  the  lumber  out  to  appellant's  yard 
men.  He  undertook  to  go  from  the  boat  to  the  water- 
closet,  and  in  so  doing  followed  the  route  from  the  boat  to 
the  closet  which,  from  the  evidence,  would  appear  to  have 
been  the  most  direct  of  anv  safe  route.  While  on  his  way, 
in  passing  by  one  of  the  piles  of  lumber  placed  by  the  yard 
men,  the  pile  of  lumber  fell  upon  him  and  injured  him.  In 
this  suit  to  recover  damages  for  such  injury,  he  was  awarded 
a  verdict  for  $1,000,  upon  which  judgment  was  rendered. 
From  that  judgment  the  appeal  here  is  prosecuted. 

Americus  B.  Melville  and  F.  J.  Canty,  attorneys  for 
appellant. 

John  S.  Hummer  and  D.  G.  Eamsat,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

The  only  question  presented  is  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  No  complaint  is  made  of 
any  ruling  in  matters  of  procedure.  The  instructions  to  the 
jury  are  not  questioned,  nor  is  it  claimed  that  the  verdict  is 
excessive.  It  can  not  be  contended  that  from  the  evidence 
appellee  could  bo  held  to  have  been  guilty  of  any  negligence 
on  his  part.  It  is  clear  from  the  evidence  that  the  course 
which  he  pursued  in  attempting  to  reach  the  closet  was  the 
only  direct  route  which  could  be  pursued  by  him  and  be 
safe.  To  have  taken  a  different  course,  as  suggested  by  some 
of  the  witnesses,  would  have  brought  him  in  the  way  of  the 
men  who  were  handling  the  lumber,  and  would  have 
exposed  him  to  apparent  danger.  Had  he  taken  such  course 
and  been  injured  by  the  moving  lumber,  he  would  doubtless 
have  been  held  to  have  been  so  far  negligent  in  court- 
ing an  apparent  danger  as  to  preclude  any  right  to  recover 
therefor. 

There  being  no  question  as  to  the  care  exercised  by  appel- 
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lee  for  his  own  safet}*",  we  have  to  consider  if  negligence  of 
appellant  has  been  established  as  the  proximate  cause  of  the 
injury.  There  is  no  conflict  in  the  evidence  as  to  the  cause 
of  the  injury,  and  it  may  be  said  to  be  undisputed  that  it 
resulted  from  carelessness  on  the  part  of  the  ^'ard  men  in 
forming  the  pile  of  lumber  in  question. 

The  only  defense  interposed  by  appellant  is,  in  effect,  that 
it  is  not  answerable  to  appellee  for  such  carelessness,  and 
that  the  same  can  not  be  imputed  to  it  as  negligence  in  re- 
lation to  appellee.  In  support  of  the  contention  in  this 
behalf,  counsel  for  appellant  argue : 

1st.  That  appellee  was  an  employe  of  appellant  and  was 
injured  by  the  negligence  of  a  fellow-servant. 

2d.  That  appellee  was  an  employe  of  appellant,  and 
was  injured  through  a  risk  which  was  an  assumed  hazard; 
and 

3d.  That  if  appellee  was  an  employe  of  Hunt,  and  not 
of  appellant,  then  he  was,  in  relation  to  appellant,  a  mere 
licensee,  and  there  existed  no  duty  on  the  part  of  appellant 
toward  him,  by  disregard  of  which  a  charge  of  negligence 
and  a  right  of  action  could  here  arise. 

The  application  of  the  doctrine  of  negligence  of  a  fellow- 
servant  here  contended  for,  must  depend  upon  a  showing, 
in  the  first  place,  that  appellant  was  the  common  master,  or 
employer,  of  appellee  and  the  yard  men,  through  whose 
carelessness  he  was  injured.  But  the  evidence  warranted 
the  jury  in  finding  that  appellee  was  not  an  emploj'e  of 
appellant  at  all,  but  the  employe  of  Hunt,  an  independent 
contractor.  And  the  jury  so  found  both  by  general  and 
special  verdict.  Upon  that  finding  there  can  be  no  appli- 
cation of  the  doctrine  of  a  fellow-servant's  negligence*  Ap- 
pellee testified  that  he  was  in  the  employ  of  Hunt  Four 
of  the  men  who  were  engaged  with  appellee  in  the  work  on 
the  boat,  and  whose  employment  was  identical  with  that  of 
appellee,  testified  that  they  were  in  the  employ  of  Hant. 
Hunt,  who  was  called  as  a  witness  for  appellant,  testified: 
^'  My  business  is  vessel  unloading.  «  «  «  j  h^d  charge 
of  unloading  the  boat    I  had  the  job  to  look  after  and  un* 
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load  the  boat.  I  took  the  job  in  the  spring  to  unload  the 
boat,  and  get  men  for  her  every  time  she  came  and  unloaded 
her.  *  *  ♦  The  boat  paid  $117.60;  that  was  equally 
divided  between  twenty-eight  men.  I  worked  with  the  men 
on  the  boat.  1  counted  among  the  twenty-eight.  Mr.  Spry 
engaged  me,  and  sent  me  word  when  the  boat  would  come 
in,  and  to^et  a  gang  of  men  to  unload  it,  and  I  brought 
men  there  to  unload  the  boat  when  it  came." 
Mr.  Spry,  called  on  behalf  of  appellant,  testiiSed : 

^'  Martin  Hunt  would  come  up  in  the  spring  and  sav,'^  Mr. 
Spry,  can  I  unload  your  boat  ? '  and  I  would  say, '  Martin, 
what  will  you  do?' and  he  would  say,  ^ I  want  $4.20.  I 
want  ten  cents  for  the  water  boy,  ten  cents  for  each  man, 
and  $4  for  each  man.'  " 

"  Q.  He  wanted  that  for  the  season ! "  "  A.  Yes,  they 
took  them  for  the  season." 

It  was  undisputed  that  appellant  paid  Hunt  for  the  entire 
work,  and  that  appellee  and  the  other  workmen  received 
their  pay  from  Hunt. 

The  finding  of  the  jury  that  appellee  was  in  the  employ 
of  Hunt,  an  independent  contractor,  and  not  in  the  employ 
of  appellant,  disposes  of  the  contention.  But  if  it  were  con- 
ceded that  the  appellant  was  the  common  master  or  employer 
of  both  the  yard  men  and  appellee,  it  would  not  of  necessity 
follow  that  the  doctrine  contended  for  applied.  It  is  appar- 
ent from  the  evidence  that  the  relation  between  the  men 
working  on  the  boat  and  the  yard  men  working  on  the  dock, 
was  not  such  as  to  make  their  duties '^  bring  them  into 
habitual  association,  so  that  they  may  exercise  a  mutual 
influence  upon  each  other  promotive  of  proper  caution." 
Rolling  Mill  v.  Johnson,  114  111.  67;  C.  &  A.  R.  R.  v.  Swan, 
70  III.  App.  331,  affirmed  in  176  111.  424. 

The  two  sets  of  men  had  no  relationship  to  each  other, 
except  that  the  ones  upon  the  dopk  received  the  lumber 
from  the  ones  upon  the  boat.  Appellee  and  the  others 
upon  the  boat  had  nothing  whatever  to  do  with  the  piling  of 
the  lumber,  nor  did  their  work  bring  them  in  contact  with 
that  part  of  the  yard  men's  work.  Appellee's  association 
with   the  yard  men  was  that  of  a  day  only,  and  it  ended 
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with  the  passing  of  the  lumber  over  the  rail  of  the  vessel. 
We  think  that  the  jury  would  have  been  warranted  in  find- 
ing that  they  were  not  fellow-servants,  had  there  been 
proof  of  a  common  employer. 

Nor  can  the  contention  that  the  danger  of  the  pile  of 
lumber  falling  was  an  assumed  hazard,  be  maintained.  If 
appellee  had  been  an  employe  of  appellant,  it  could  not  be 
said  from  the  evidence  presented  that  he  had  assumed  the 
risk.  It  appears  conclusively  that  such  a  danger  was  not 
ordinarily  incident  to  the  business  and  that  in  fact  it  had 
never  before  occurred  in  the  experience  at  that  yard. 

Neither  could  it  be  said  that  appellee,  with  knowledge  of 
the  danger,  continued  in  his  employment. 

Finally,  counsel  for  appellant  contend  that  if  appellee 
was  an  employe  of  Hunt,  the  appellant  owed  him  no  duty 
in  the  matter  of  keeping  the  surroundings  upon  the  dock 
reasonably  safe.  In  other  words,  it  is  argued  that  he  was 
a  mere  licensee  upon  the  premises  of  appellant.  To  this  we 
can  not  assent.  Appellee  was  not  a  mere  licensee,  enjoy- 
ing a  license  subject  to  its  attendant  perils.  He  was  not 
upon  the  premises  merely  for  his  own  convenience  and 
pleasure.  On  the  contmry,  there  was  a  relationship 
between  him  and  appellant  arising  from  the  contract 
between  appellant  and  his  employer.  Hunt.  The  class  of 
cases,  many  of  which  are  cited,  wherein  one  visiting  prem- 
ises for  his  own  pleasure  or  convenience  is  held  to  accept 
all  perils  accompanying  the  license,  do  not  apply  here. 
When  appellant,  for  the  purposes  of  its  OAvn  business,  con- 
tracted with  Hunt  to  bring  appellee  and  others  to  unload 
its  vessel,  it  thereby  not  only  invited  but  contracted  for  the 
presence  of  appellee,  and  became  obligated  to  exercise  rear 
sonable  care  for  his  safety  while  upon  its  premises.  Dit?ii- 
nan  v.  Grady,  167  Mass.  415;  Sarauelson  v.  Cleveland,  49 
Mich.  164;  Powers  v.  Harlow,  53  Mich.  507;  Evansville  v. 
Griffin,  100  Ind.  221;  Welch  v.  McAllister,  15  Mo.  App. 
492;  Bennett  v.  Railroad  Co.,  102  U.  8.  577;  Indermauer 
v.  Dawes,  1  L.  K.  C.  P.  274;  Heaven  v.  Pender,  11  L.  R.  Q. 
B.  Div.  503. 
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The  jury  could  not  have  properly  found  from  the  evi» 
dence  that  appellee  was  merely  a  licensee. 

Upon  the  motion  for  a  new  trial  it  was  sought  to  im- 
peach the  venlict  by  showing  that  it  had  been  reached  by 
adding  together  the  several  amounts  voted  as  damages  by 
the  several  jurors,  and  then  taking  the  average  of  such 
amounts.  The  showing  in  that  regard  was  wholly  insuffi- 
cient to  establish  the  fact.  It  consisted  only  in  finding  in 
the  jury  room  a  piece  of  paper  upon  which  was  some  unim- 
portant writing  by  the  foreman,  and  upon  which  there 
were  twelve  different  sums  noted,  the  average  of  which 
was  noted  as  12762. 

Whether  the  figures  were  used  for  the  purpose  claimed, 
was  matter  of  suspicion  only,  unsupported  by  anything 
which  amounted  to  proof;  and  it  is  clear  that  the  process 
alleged  to  have  been  used  did  not  result  in  arriving  at  the 
amount  for  which  the  verdict  here  was  rendered,  viz., 
$1,000.  The  court  properly  disregarded  the  showing  made 
in  this  behalf  in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  affirmed. 


Rodman  B.  Ellison  et  al.  v.  Chicago  Title  &  Trust  Co.^ 

Assignee^  et  al. 

1.  Presumptions— -4 dmwrwim  of  Evidence— Trials  by  the  Court.— Jn 
trials  by  the  court  where  tliere  is  sufficient  competent  evidence  to  sus- 
tain the  finding,  the  presumption  is  that  all  incompetent  evidence 
improperly  admitted  was  excluded  from  the  consideration  of  the  court 
in  finding  upon  the  issues. 

Tolnntary  Assignments.— Proceeding  in  the  County  Court  of  Cook 
County;  the  Hon.  John  H.  Batten,  Judge,  presiding.  Heai'ing  and 
petition  dismissed.  Appeal  by  petitioners.  Heard  in  this  court  at  the 
October  term,  1808.    Affirmed.    Opinion  filed  March  16,  1809. 

The  Straw  &  McCoy  Company,  an  Illinois  corporation, 
had  a  capital  stock  of  $20,000,  divided  into  200  shares  of  par 
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value  of  $100  each.  Mrs.  Amelia  E.  Straw  owned  197 
shares;  Mrs.  McCoy,  her  daughter,  owned  one  share;  Mr. 
McCoy  owned  one  share,  and  Mr.  Straw  owned  one  share. 

The  corporation  Was  involved  through  indebtedness  to 
one  Mason.  The  dealings  of  the  corporation  with  Mason 
have  been  considered  by  this  court  in  Mason  v.  Chicago 
Title  &  Trust  Co.,  77  111.  App.  19. 

Upon  the  27th  of  September,  1897,  the  corporation  made 
a  voluntary  assignment  for  the  benefit  of  its  creditors. 
Upon  the  same  day  two  judgments  were  entered  by  confes- 
sion in  favor  of  Mrs.  Straw,  who  was  president  and  a  director 
of  the  company.  The  notes  and  warrants  of  attorney  were 
executed  upon  the  day  of  the  making  of  the  assignment  and 
the  entering  of  the  judgmeqts.  One  of  these  judgments 
was  for  the  amount  of  $15,100,  and  the  other  for  $3,200. 

The  $15,100  judgment  is  the  subject  of  controversy  in  this 
cause. 

Ellison  &  Sons,  appellants,  are  creditors  of  the  Straw  & 
McCoy  Company.  Mr.  Lane,  their  agent,  reached  Chicago 
two  days  after  the  entry  of  the  judgment  in  question,  and 
learned  then,  for  the  first  time,  that  such  judgment  had  been 
entered.  He  then  entered  into  negotiations  with  Mrs.  Straw 
to  procure  from  her  an  assignment  of  the  judgment  to 
appellants,  and  it  is  now  claimed  by  appellants  that  what 
amounted  to  an  equitable  assignment  of  the  judgment  was 
accomplished.  It  is  also  claimed  by  them  that  the  judg- 
ment was  in  reality  entered  for  the  use  and  benefit  of  appel- 
lants, although  in  the  name  of  Mrs.  Straw.  To  enforce  such 
claims  appellants  filed  their  petition  in  the  County  Court 
to  obtain  the  benefit  of  the  $15,1(K)  judgment  and  all  the 
lien  thereof,  to  apply  upon  their  claim  as  creditors,  which 
has  been  allowed  by  the  County  Court  to  the  amount  of 
$15,255. 

The  appellees,  Chicago  Title  &  Trust  Company,  assignee, 
and  Henry  W.  Mason,  creditor,  answered  the  petition,  con- 
tending that  Ellison  &  Sons  did  not  own  the  judgment, 
which  was  entered  in  favor  of  Mrs.  Straw,  and  that  it  was 
not  entered  for  the  use  and  benefit  of  Ellison  &  Sons;  that 
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the  petition  did  not  describe  any  specific  ^oods  and  chattels 
to  which  the  alleged  lien  of  the  execution  might  have 
attached;  that  the  execution  had  expired  before  the  peti- 
tioners acquired  any  standing  in  the  County  Court;  that  no 
order  was  ever  entered  preserving  the  alleged  lien  of  peti- 
tioners; that  the  plaintiff  in  the  execution  denied  that  she 
was  acting  as  trustee  for  Ellison  &  Sons,  and,  by  way  of 
further  defense,  alleged  that  the  judgment  debtor,  the  Straw 
&  McCoy  Company,  made  a  voluntary  assignment  for  the 
benefit  of  its  creditors  under  the  statute,  the  same  day  that 
the  judgment  note  was  executed,  upon  which  the  judgment 
mentioned  in  the  petition  was  confessed;  that  the  corpora- 
tion was  insolvent  at  the  time  the  judgment  notes  were  exe- 
cuted, and  that  it  determined  at  the  same  time  to  make  a  vol- 
untary assignment,  and  that  the  entry  of  the  judgment  and 
the  making  of  the  voluntary  assignment  were  one  and  the 
same  transaction,  and  were  designed  for  the  purpose  of  hin- 
dering and  delaying  Mason  and  other  creditors;  that  the 
judgment  was  fraudulent  and  void  as  to  the  general  cred- 
itors of  the  Straw  &  McCoy  Company,  and  was  without  any 
bona  fide  consideration,  and  was  for  the  purpose  of  creating 
an  unlawful  and  illegal  preference  in  favor  of  one  of  the 
directors  of  the  insolvent  corporation. 

Amelia  E,  Straw,  the  judgment  plaintiff,  appeared  and 
answered  the  petition,  denying  that  the  judgment  was 
entered  for  the  use  or  benefit  of  Ellison  &  Sons,  and  denj^ing 
that  Ellison  had  any  right  to  the  same,  and  claimed  that 
she  was  entitled  to  the  benefit  of  the  judgment. 

The  County  Court  found  that  Amelia  E.  Straw  and  other 
officers  and  directors  of  the  Straw  &  McCoy  Company  had 
guaranteed  the  Ellison  indebtedness  and  had  given  certain 
insurance  policies  and  other  property  as  collateral  security 
to  said  indebtedness;  that  the  confession  of  judgment 
described  in  the  petition,  and  the  delivery  of  the  execution 
to  the  sheriff  was  done  by  the  corporation  in  contemplation 
of  and  after  the  insolvent  had  decided,  determined  and 
planned  the  making  of  a  voluntary  assignment  for  the  ben- 
efit of  its  creditors,  and  that  the  confession  and  judgment 
Vm.  lxxx  as 
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and  the  delivery  of  the  execution,  and  delivery,  filing  and 
recording  of  the  deed  of  assignment  were  one  and  the  same 
act,  and  that  the  confession  of  judgment  was  a  fraudulent, 
illegal  and  void  preference  under  the  statute;  that  Amelia 
£.  Straw  had  no  valid  claim  against  the  Straw  &  McCoy 
Company,  and  that  the  execution  was  never  a  lien  on  the 
goods  and  chattels  of  the  Straw  &  McCoy  Company;  that 
the  judgment  was  confessed  for  the  benefit  of  Amelia  £. 
Straw,  and  was  therefore  void  as  a  preference  to  one  of  the 
directors  of  said  insolvent  over  its  other  creditors  at  a  time 
when  said  corporation  was  in  fact  insolvent. 

Upon  hearing,  the  petition  of  appellants  was  dismissed. 
This  appeal  is  prosecuted  from  the  order  dismissing  the 
petition. 

C.  M.  MaoLabbn  and  W.  H.  TJrr,  attorneys  for  appellants. 

The  execution  became  a  lien  upon  the  stock  of  goods  and 
fixtures  at  4:17  p.  m.,  September  27, 1897,  and  before  the 
assignment  was  executed  or  filed.  Rev.  Stat.,  Ch.  77,  Sec. 
9;  Kiehn  v.  Bestor,  30  111.  App.  458;  Blatchford  v.  Boyden, 
122  111.  657;  Leach  v.  Pine,  41  111.  65;  Hanchett  v.  Ives, 
133  111.  332. 

The  lien  continued  though  levy  was  not  made  within  the 
short  time  between  placing  the  execution  in  the  sheriffs 
hands  and  taking  possession  of  the  assignee  and  then  never 
was  made.  Kiehn  v.  Bestor,  30  111.  App.  458;  Marder,  Luse 
&  Co.  V.  Filkins,  51  111.  App.  587;  Field  v.Eidgley,  116  111, 
424;  Yates  v.  Dodge,  123  111.  50;  Hanford  v.  Prouty,  133 
111.  339. 

The  execution  remained  a  lien  upon  the  property  for 
ninety  days  after  the  date  thereof,  though  levy  was  not 
made  by  reason  of  the  property  coming  into  the  bands  of 
the  assignee.  Cases  cited  above;  Rev.  Stat.,  Ch.  77,  Sec.  8; 
Launtz  v.  Gross,  16  111.  App.  329;  Freeman  on  Executions, 
202. 

The  lien  continued  after  the  return  day  of  the  levy, 
though  the  claim  was  not  proven  until  after  the  return  day 
had  passed.  Kiehn  v.  Bestor,  30  111.  App.  458;  Corbin  v. 
Pearce,  81  111.  461. 
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It  attached  to  the  proceeds  of  sale  in  the  hands  of  the 
assignee.  Field  v.  Ridgley,  116  111.  424;  Hoover  &  Co.  v. 
Burdette,  153  111.  672;  Richelieu  Hotel  Co.  v.  Miller,  50  111. 
App.  390;  In  re  Knapp  (Iowa),  70  N.  W.  Rep.  626. 

The  execution  is  not  returned  until  actual  deposit  in  the 
officer  of  the  clerk  of  the  court  from  which  it  issued.  The 
writ  in  this  case  was  returned  to  the  office  on  the  2Sth  of 
December.    Nelson  v.  Cook,  19  111.  440. 

It  was  returnable  in  ninety  days.  To  make  the  computa- 
tion, exclude  the  day  of  date,  and  it  would  fall  returnable 
on  Sunday,  December  26th.  Under  the  statute  the  time 
would  extend  to  the  27th  at  midnight  K  S.  111.;  Alder- 
son  on  Judiciary  Writs  and  Process,  Sec.  99;  Nelson  v. 
Cook,  19  IlL  440. 

The  assignee  took  the  property  subject  to  all  liens. 
Kiehn  v.  fiestor,  30  111.  App.  458;  Marder,  Luse  &  Co.  v. 
Filkins,  51  IlL  App.  587;  Field  v.  Ridgley,  116  111.  424; 
Schwartz  v.  Messinger,  167  111.  474;  Davis  v.  Chicago  Dock 
Co.,  129  111.  180. 

An  insolvent  corporation  has  the  right,  in  the  absence  of 
a  fraudulent  intent,  to  make  preferences  among  creditors, 
and  this  it  may  do  voluntarily  and  without  the  creditor's 
knowledge  or  insistence,  and  to  the  extent  of  preferring  rel- 
atives of  the  directors  or  of  securing  creditors  who  have  the 
guarantee  of  directors  and  officers.  Blair  v.  111.  Steel  Co., 
159  111.  350;  Union  Nat.  Bank  v.  State  Nat.  Bank,  168  111. 
256;  Schwartz  v.  Messinger,  167  111.  474;  Henderson  v.  Ind. 
Trust  Co.,  143  Ind.  561. 

The  trustee  or  person  to  whom  the  instrument  creating 
the  preference  is  made  may  be  an  officer  or  an  employe  of 
the  corporation.    Blair  v.  111.  Steel  Co.,  159  111.  350. 

A  creditor  who  holds  collaterals  may  be  preferred  to  the 
full  amount  of  his  claim  unpaid  at  the  time  of  making  the 
preference  regardless  of  the  value  of  the  collateral.  Levy 
v.  Chicago  Nat.  Bank,  158  111.  88;  Eugene  Bates,  Assignee, 
118  111.  524;  Com.  Nat.  Bank  v.  First  Nat.  Bank,  53  IlL 
App.  358. 

AH  of  the  stockholders  and  all  of  the  stock  being  repre- 
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sented  at  the  meeting  on  the  morning  of  September  27th, 
when  the  resolution  was  passed  to  confess  the  judgment  and 
thus  prefer  creditors,  in  legal  effect,  places  preference  in 
exactly  the  same  position  as  if  made  by  individuals.  The 
fiduciary  obligations  of  directors  and  oflBcers  and  the  rules 
applicable  thereto  did  not  exist.  It  was  in  the  power  of 
that  meeting  to  prefer  a  claim  in  which  the  president  of  the 
company  was  directly  interested.  San  ford  Tool  Co.  v. 
Howe,  Brown  &  Co.,  157  U.  S.  312;  Henderson  v.  Ind. 
Trust  Co.,  143  Ind.  561. 

It  is  not  the  proximity  as  to  time  the  preference  was 
given  and  the  assignment  made  that  renders  the  preference 
void,  but  it  is  the  intent  of  the  parties.  If,  when  the  pref- 
erence was  made  there  was  no  intent  to  make  an  assign- 
ment, the  preference  is  good.  Union  Nat'l  Bank  v.  State 
Nat'l  Bank,  168  111.  264;  Blair  v.  111.  Steel  Co.,  159  111.  350; 
Kiehn  v.  Bestor,  30  111.  App.  458;  Gage  &  Co.  v.  Parry, 
Assignee,  69  la.  605;  Caldwell's  Bank  v.  Crittenden,  66  la. 
237;  Clement,  B.  &  Co.  v.  Johnson  &  Maring,  85  la.  566; 
Eoberts,  Butter  &  Co.  v.  Press,  97  la.  477;  Farwell  v.  Max- 
well, 34  Fed.  Rep.  727;  In  re  Assignment  of  Afahon,  91  la. 
122. 

The  burden  is  upon  the  assignee  and  Mason  to  prove 
fraud  or  intent  to  make  an  assignment,  and  if  fraud  was 
attempted  the  preferred  creditors  must  participate  therein. 
This  must  be  proven  by  clear  and  convincing  evidence. 
Hanford  v.  Prouty,  133  111.  339;  Union  Nat'l  Bank  v.  State 
Nat'l  Bank,  168  111.  264. 

Walkee  &  Davis,  attorneys  for  appellees. 

Mr.  Justice  Sears  delivered  the  opinion  of  the  court. 

The  contention  of  appellants  is  that  Mrs.  Straw,  a  direc- 
tor and  the  president  of  the  insolvent  corporation,  took  the 
note  and  warrant  of  attorney  in  her  own  name  as  a  trustee 
for  appellants,  and  for  the  sole  purpose  of  securing  the  ap- 
pellants'  claim.  The  County  Court  found  as  fact  that  Mrs. 
Straw  did  not  so  do,  but  took  the  security  for  her  own  sole 
use. 
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It  appearing  from  the  resolution  of  the  board  of  directors 
and  from  the  note  and  warrant  of  attorney  that  the  same 
were  given  by  the  corporation  to  secure  a  debt  to  Mrs. 
Straw,  it  is  at  least  doubtful  if  the  declarations  of  individual 
directors  as  to  the  intent  of  the  corporate  act,  such  declara- 
tions having  been  made  after  the  action  of  the  corporation, 
could  be  taken  as  evidence  of  an  intent  different  from  that 
expressed  by  the  act  itself  and  by  resolution  of  the  board. 
But  in  any  event,  upon  a  careful  examination  of  all  the  evi- 
dence, we  are  satisfied  that  the  finding  of  the  County  Court 
as  to  the  fact  that  the  security  was  given  by  the  corpora- 
tion to  Mrs.  Straw  for  her  own  sole  use  and  benefit,  is  fully 
sustained  by  a  decided  preponderance  of  the  evidence. 

Mrs.  McCoy,  daughter  of  Mrs.  Straw,  and  director  and 
treasurer  of  the  corporation,  testified :  *^  I  was  present  at 
meeting  of  directors  at  Lexington  Hotel  on  morning  of 
September  27th.  My  father  (vice-president  and  secretary) 
made  a  motion  in  reference  to  the  $15,100  note,  and  it  was 
agreed  that  a  judgment  note  should  be  given.  I  did  not 
inquire  into  the  consideration  for  the  $15,100  note.  My 
father  said  that  he  owed  Mrs.  Straw  $15,000,  and  we  voted 
to  give  it  to  her."  The  testimony  of  Mr.  McCoy  was  to 
like  effect.  Mrs.  Straw,  in  her  answer  to  the  petition  of 
appellants,  denied  that  the  execution  of  the  judgment  note 
was  for  the  benefit  of  the  petitioners,  appellants. 

That  Mrs.  Straw  had  no  valid  claim  under  the  note  and 
the  judgment  entered  thereon,  that  she  was  president  and 
director  of  the  corporation  when  the  notes  were  given  to 
her,  and  that  she  was  a  debtor  to  the  corporation,  and,  in 
effect,  that  the  note  was  fraudulent  and  void,  has  been  ad- 
judicated by  the  order  of  the  County  Court,  which  is  final, 
and  has  not  been  appealed  from  by  Mrs.  Straw. 

Nor  is  the  evidence  sufScient  to  sustain  the  theory  of  an 
assignment  of  the  note  and  judgment  to  appellants,  if  such 
an  assignment  could  have  been  of  any  avail. 

There  is  evidence  tending  to  show  that  an  attempt  was 
made  to  procure  Mrs.  Straw  to  assign  the  judgment  to  ap- 
pellants; but  the  evidence  taken  together  fully  warranted  a 
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finding  that  no  such  assignment,  either  legal  or  equitable, 
was  ever  in  fact  accomplished. 

Complaint  is  made  as  to  ratings  of  the  court  in  admissioa 
of  evidence  which  was  incompetent. 

The  trial  was  by  the  court,  without  a  jury.  Without 
passing  upon  the  competency  of  the  evidence  questioned,  it 
is  enough  to  say  that  the  presumption  is  that  any  such  evi- 
dence as  was  incompetent  and  improperly  admitted  was 
excluded  from  the  consideration  of  the  court  in  finding  upon 
the  issues,  there  being  sufficient  competent  evidence  to  sus- 
tain the  finding.  The  M.  D.  T.  Co.  v.  Joesting,  89  IlL  152; 
Dorsey  v.  Williams,  48  111.  App.  886. 

As  the  foregoing  consideration  disposes  of  the  case,  it  is 
not  necessary  to  discuss  other  questions  raised,  the  determi- 
nation of  which  would  not  affect  the  result. 

The  judgment  is  afflrined. 


Haurice  Weil  v.  American  Metal  Company. 

1.  Commercial  Transactions— Common  Sense  and  Common  XJtage 
in. — ConiEnon  sense  and  usage  in  commercial  transactions,  are  as  appli* 
cable  in  oourtB  of  law  as  among  business  men. 

2.  Contracts— it^Tiaf  is  Not  an  Abrogatio7i,-'Where  one  party  to  a 
contract  informs  the  other  that  unless  two  invoices  are  promptly  settled^ 
he  should  consider  all  business  between  them  at  an  end  for  <Mice  and  for- 
ever, the  only  fair  and  reasonable  interpretation  is  that,  in  the  event 
mentioned,  he  would  not  make  any  other  or  new  contract  with  him. 
It  is  not  to  be  interpreted  as  an  abrogation  of  a  pending  and  partly  per- 
formed contract. 

Assnmpstt,  for  goods  sold  and  delivered.  Trial  in  the  Circuit  Court 
of  Cook  County;  the  Hon.  Richard  W.  Cufford,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff;  appeal  by  defendant  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1898.  Affirmed.  OpinioQ 
filed  March  14,  1899. 

M.  J.  Isaacs  and  Pam,  Donnelly  &  Glbnnon,  attorneys 
for  appellant,  contended  that  the  contract  in  question  was 
not  an  entire  one^  but  was  made  up  of  distinct  and  severable 
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contracts;  and  even  if  the  appellant  were  guilty  of  a 
breach  of  a  portion  thereof  in  failing  and  refusing  in  any 
manner  to  perform  as  to  one  particular  shipment  or  delivery, 
such  breach  did  not  relieve  the  appellee  from  in  every 
respect  otherwise  complying  with  the  other  portions  of  the 
contract;  so  that  even  if  it  is  assumed  for  the  purpose  of 
argument,  that  the  evidence  sustains  appellee's  claim  that 
the  two  cars  of  lead  were  properly  tendered  in  July,  and 
the  appellant  refused  to  receive  or  pay  for  them,  yet  that 
act  of  appellant  in  no  way  relieved  appellee  in  regard  to 
the  spelter  to  be  delivered  thereafter,  to  make  full  and 
proper  tender  thereof,  at  Chicago  or  East  St.  Louis.  Where  a 
contract  is  not  an  entire,  but  a  severable  one,  as  in  the  case 
at  bar,  a  breach  of  any  one  part  does  not  relieve  the  com- 
plaining party  from  performing  the  remainder;  we  submit 
the  following  authorities:  Simpson  v.  Crippin,  L.  R.,  8 
Q.  B.  14;  Freeth  v.  Burr,  L.  R,  9  Com.  Pleas,  208;  John- 
assan  v.  Young,  4  Best  and  Smith,  296;  Roper  v.  Johnson, 
L.  R.,  8  Com.  Pleas,  167;  Brandt  v.  Lawrence,  1  Q.  B.  Div. 
344;  Renter  v.  Sala  &  Co.,  4  Common  Pleas,  256;  Mersey 
Steel  and  Iron  Co.  v.  Naylor,  Benzon  L.  R.,  9  Q.  B.  Div. 
648;  9  House  of  Lords  App.  Cases,  434;  Morgan  v.  McEee, 
77  Penn.  St.  228;  Blackburn  v.  Reillj^  47  N.  J.  Law,  290; 
Trotter  v.  Heckscher,  40  N.  J.  Eq.  612;  Winchester  v. 
Newton,  2  Allen,  492;  Tucker  v.  Billing,  3  Utah,  82;  S.  C, 
6  Pac.  Rep.  654;  Myer  v.  Wheeler  et  al.,  65  la.  395;  S.  C,  21 
N.  W.  Rep.  692;  Hanson  v.  Consumers  Steam  Heating  Co. 
(Iowa),  34  N.  W.  Rep.  495;  Cahen  v.  Piatt,  69  N.  Y.  348; 
Graver  v.  Scott,  80  Penn.  St.  88;  Quigley  v.  De  Haas,  82 
Penn.  St.  267;  Scott  v.  Kittanning  Coal  Co.,  89  Penn. 
St.  231. 

Where  custom  or  trade  meaning  is  not  disclosed,  and  no 
explanation  is  made,  either  in  the  pleadings  or  in  the  evi- 
dence, and  they  not  being  common  terms,  the  law  will  not 
assume  to  give  significance  to  them  for  the  purpose  of 
establishing  a  condition  of  a  contract  and  creating  a  breach 
thereof,  without  some  evidence  or  explanation  as  to  their 
meaning,  and  without  submitting  them  to  the  consideration 
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of  the  jury.  Darling  v.  Dodge,  36  Me.  370;  McNichol  v. 
Pac.  Ex.  Co.,  12  Mo.  App.  401-407;  Brown  v.  McGran,  14 
Pet.  (U.  S.)  479  (493);  Lucas  v.  Groning,  7  Tant.  164;  Law 
V.  Gross,  1  Black  (U.  S.),  533;  Burr  v.  Williams,  20  Ark. 
172-188;  Ward  v.  Lattiraer,  2  Tex.  245,  248. 

HoYNE,  FoLLANSBEE  &  O'CoNNOR,  attomeys  for  appellee. 

All  contracts  made  in  the  ordinary  course  of  business 
without  particular  stipulations,  expressed  or  implied,  are 
presumed  to  be  made  in  reference  to  any  existing  usage  or 
custom  relating  to  such  trade,  and  persons  dealing  therein 
will  be  held  as  intending  that  the  business  should  be  con- 
ducted according  to  such-  general  usages  and  customs. 
Chisholm  v.  Beaman  Machine  Co.,  160  111.  101. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  appellee  recovered  judgment  for  $1,136,  upon  the 
verdict  of  a  jury,  in  a  suit  brought  by  it  against  appellant 
for  damages  because  of  the  alleged  failure  of  appellant  to 
accept  certain  carloads  of  lead  and  spelter,  under  a  con- 
tract between  the  parties,  and  this  appeal  has  followed. 

The  contract  rests  entirely  in  letters  and  telegrams 
between  the  parties,  from  which  we  deduce,  as  the  true 
interpretation  and  construction  thereof,  that  appellee  sold 
to  appellant  eight  carloads  of  pig  lead  and  eight  carloads 
of  spelter,  at  specified  prices,  free  on  board  cars  either  at 
St.  Louis  or  Chicago,  at  appellant's  option,  deliverable  in 
specific  numbers  of  carloads  within  specified  months,  in 
the  future,  upon  shipping  directions  to  be  given  by  appel- 
lant; each  shipment  to  be  accompanied  or  followed  by  a 
sight  draft  for  the  amount  thereof  at  the  agreed  price 
with  bill  of  lading  attached,  which  appellant  would  pay 
upon  presentation. 

The  appellant  does  not  concede  such  to  be,  in  all  respects, 
the  contract,  but  considering  all  the  letters  and  telegrams 
toi^ether,  and  the  construction  the  parties  themselves 
put  upon  their  contract  in  their  actings  and  dealings  under 
it,  as  to  such  parts  of  it  as  were  performed  without  contro- 
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versy,  such  mast  be  held  to  be  the  substantial  legal  effect 
of  their  agreement. 

The  controversy  is  over  two  carloads  of  pig  lead,  amount- 
ing to  $2,360.56,  shipped  to  appellant  at  Chicago,  at  appel- 
lant's request,  which  appellant  refused  to  accept  or  pay  for, 
and  which  were  sold  out  by  appellee  at  a  loss  from  the  con- 
tract price,  and  three  carloads  of  spelter,  for  which  appel- 
lant failed  to  give  shipping  directions,  and  in  legal  effect 
refused  to  accept  a  delivery  of,  concerning  w^hich  appellee 
claimed  a  difference  between  the  contract  price  and  the  mar- 
ket price.  All  other  of  the  lead  and  spelter  had  been  pre- 
viously shipped  and  paid  for. 

We  fail  to  discover  anything  in  the  argument  in  behalf 
of  appellant  which  attacks  the  correctness  of  the  verdict, 
in  amount,  except  in  the  item  of  interest,  if  appellee  was 
entitled  to  a  verdict  for  any  sum  whatever. 

But  appellant  contends  that  sufficient  proof  was  not  made 
of  the  cause  of  action  declared  upon  to  justify  any  verdict. 
Assuming  that  appellant  is  in  a  position  to  raise  that  point 
we  think  it  is  not  well  taken. 

As  to  the  two  carloads  of  lead,  the  price  per  100  pounds 
was  fixed  by  the  contract,  and  the  weight  was  ascertained 
by  the  certificates  of  sworn  weighers  attached  to  the 
invoice,  and  shown  to  the  appellant.  As  to  the  three  car- 
loads of  spelter,  the  price  per  100  pounds  was  also  fixed 
by  the  contract,  and  the  minimum  weight  of  a  carload  of 
spelter  was  shown. 

The  market  value  of  both  metals  at  the  time  in  question 
was  given  in  evidence  by  stipulation. 

The  result  in  each  case  was  a  mere  matter  of  calculation. 

In  Coal  Co.  v.  Block  &  H.  Smelting  Co.,  63  111.  App.  565, 
where  the  contract  price  of  slack  coal  was  $2  per  carload, 
but  the  price  per  ton  was  not  fixed,  evidence  of  the  average 
capacity  of  a  coal  car  was  permitted  in  order  to  arrive  at 
the  price  per  ton,  bj'^  computation.  Here  the  price  per  100 
pounds  of  the  spelter  was  fixed  by  the  contract,  and  by  the 
same  reasoning,  the  minimum  weight  of  a  carload  was 
proper,  to  arrive  at  the  value  of  a  carload  by  computation. 
And  the  minimum  weight  would  necessarily  be  somewhat 
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less  than  the  average  weight,  so  that  surely  the  appellant 
was  not  wronged  in  that  respect.    * 

Common  sense  and  common  usa^e  in  commercial  transac- 
tions, are  as  applicable  in  courts  of  law  as  among  business 
men. 

It  is  insisted  by  appellant  that  no  legal  breach  of  the  con- 
tract was  shown,  and  it  is  said  there  was  never  any  actual 
refusal  by  appellant  to  receive  either  the  lead  or  the  spelter. 
The  shipment  of  the  lead,  in  response  to  the  request  of 
appellant,  and  notification  thereof  by  letters  from  appellee 
to  appellant,  and  the  presentation  by  appellee  to  appellant 
of  a  sight  draft  for  the  amount,  with  invoice  and  biU  of 
lading  attached,  together  with  the  circumstance  that  appel- 
lant never  made  any  objection  to  the  payment  of  the  draft 
upon  the  ground  that  tender  of  the  lead  in  Chicago  was  not 
made,  furnished  ample  evidence  for  the  court  below  to  find 
that  all  that  was  required  of  appellee  in  that  respect  bad 
been  done,  and  we  discover  no  sufficient  reason  for  over- 
turning the  conclusion  in  that  respect. 

It  is  not  claimed  by  appellee  that  there  was  ever  any 
shipment  of  the  spelter,  but  it  appearing  from  appellant's 
letters  that  he  would  not  give  shipping  directions  concern- 
ing it,  or  accept  it  if  shipped,  unless  certain  extraneous 
demands  of  his  were  complied  with,  it  was  not  incumbent 
upon  appellee  to  do  the  unnecessary  thing  of  shipping;  or 
otherwise  making  a  tender. 

The  evidence  was  enough  to  warrant  the  finding  by  the 
trial  court  that  there  Avas  a  breach  by  appellant  of  his  con- 
tract concerning  the  spelter,  as  well  as  the  lead,  and  we 
ought  not  to  disturb  it.  All  the  proof  was  made,  in  every 
respect,  that  the  nature  of  the  transaction  required. 

Considerable  stress  is  laid  by  appellant  upon  his  con- 
tention that  the  contract  was  terminated  by  the  letter  of 
June  23, 1893,  from  appellee  to  him,  and  his  answer  thereto, 
and  to  intervening  letters  from  appellee,  under  date  of  July 
1,  1893,  and  henc6,  that  he  was  under  no  obligations  to 
accept  either  the  lead  or  spelter  that  is  in  controversy. 
This  contention  has  no  basis  except  upon  the  concluding 
sentence  in  appellee's  letter  of  June  23d,  that    ^^We  now 
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beg  to  give  yoa  notice  that  unless  these  two  invoices  are 
promptly  settled  by  yoa,  we  shall  consider  all  business 
between  us  at  an  end  for  once  and  forever." 

The  only  fair  and  reasonable  interpretation  of  that 
expression  is  that,  in  the  event  mentioned,  appellant  would 
not  make  any  other  or  new  contracts  with  appellee.  It  would 
be  a  most  forced  construction  to  give  it  any  other  interpre- 
tation. Besides,  subsequent  letters  from  appellee,  and  appel- 
lant's answer  of  July  1st,  show  it  wj^s  not  meant  or  under- 
stood by  either  party,  that  the  pending  and  partly  performed 
contract,  for  which  appellant  was  already  indebted  in  part, 
should  be  abrogated. 

We  have  examined  all  the  claimed  errors  concerning  the 
admission  and  rejection  of  evidence,  by  which  appellant 
urges  that  he  was  injured,  but  we  think  there  was  no  ma- 
terial error  in  such  respects. 

The  point  that  interest  was  not  allowable  has  merit,  as 
an  abstract  proposition,  but  we  can  not  find  from  the  record 
that  interest  was  allowed.  The  court  instructed  the  jury 
to  find  generally  for  the  plaintiff  (appellee),  but  not  for  any 
specific  amount.  The  amount  was  left  to  the  jury  and 
there  is  nothing  to  show  that  they  added  interest  to  the 
damages. 

The  appellant  neglected  to  file  a  brief  of  his  points,  as  the 
rule  of  this  court  requires,  and  if  we  have  failed  to  pick  out, 
from  his  argument,  every  point  worthy  of  discussion,  it  is 
his  fault 

The  judgment  of  the  Circuit  Court,  for  anything  we  have 
been  able  to  discover,  is  right,  and  it  will  be  affirmed. 


Kartln  Mogk^  Jr.^  by  his  Next  Friend^  v.  The  Chicago 

City  Ry.  Co. 

1.  Masteb  and  SERrATUT— Liability  far  Tresp<i88e8  of  the  Servant-^ 
A  master  is  liable  for  a  trespass  committed  by  his  servant,  bona  Jide  as 
such,  and  in  the  line  of  his  employment 

2.  Same — Trespasses  for  Which  the  Master  is  Not  Liable,— -A  trespass 


I 
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committed  by  a  servant  merely  to  prevent  an  annoyance  to  himself  is 
not  an  act  for  which  the  master  is  liable. 

8.  Res  Adjvdicat/l— Appellate  Court  Decisions, — ^Where  the  Appel- 
late Court  has  once  passed  upon  the  questions  involved  in  a  case,  its 
decision  as  to  such  questions  remains  the  law  of  the  case  in  all  its  sub- 
sequent stages,  and  is  binding  not  only  upon  the  trial  court  in  sub- 
sequent trials  but  also  upon  the  Appellate  Court  in  subsequent  appeals. 

4.  ResGestje — Declaration  of  Agents.— The  decXfLTvXioTL  of  an  agent 
or  servant  made  in  the  immediate  connection  of  the  doing  of  some  act 
in  the  line  of  his  duty,  and  which  relates  to  what  he  is  doing  so  as  to 
become  part  of  the  act  or  res  gestae  itself,  is  always  competent  evidence 
to  be  used  against  the  principal  when  the  act  done  becomes  the  subject 
of  judicial  inquiry. 

5.  Same  —  What  Declarations  Are  Not, —  The  exclamation  "  get 
off,  keep  off,"  by  a  driver  of  a  street  car  drawn  by  horses,  and  his  acts 
in  striking  at  boys  running  along  the  side  of  the  car  for  fun,  but  not 
trying  to  get  upon  it,  are  not  enough  to  prove  that  the  driver  was  acting 
in  the  line  of  his  employment. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit 
Court  of  Cook  County;  the  Hon.  Farlin  Q.  Ball,  Judge,  presiding. 
Verdict  and  judgment  for  defendant  by  direction  of  the  court;  appeal 
by  plaintiff.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1898.    Affirmed.    Opinion  filed  March  14,  1899. 

C.  M.  Hardy,  attorney  for  appellant. 

The  declarations  of  an  agent  or  servant  of  the  principal, 
made  in  the  discharge  and  line  of  his  duty  and  in  the  imme- 
diate connection  of  the  doing  of  some  act  in  the  line  of  hia 
duty,  and  which  relate  to  what  he  is  doing,  so  as  to  become 
part  of  the  act  or  res  ffestm  itself,  is  always  competent  evi- 
dence to  be  used  against  the  principal  when  the  act  done 
becomes  the  subject  of  judicial  inquiry.  This  is  allowed 
because  the  act  and  the  declarations  made  in  connection  with 
it  form  one  indivisible  transaction.  C.  &  St.  L.  K.  R.  Co. 
V.  Ashling,  3i  111.  App.  108. 

W.  J.  Hynks  and  II.  H.  Martin,  attorneys  for  appellee. 

The  rule  of  law  is  well  settled  that,  when  an  Appellate 
Court  has  once  passed  on  questions  in  a  case,  its  decision  as 
to  those  questions  remains  the  law  of  the  case,  in  all  its 
subsequent  stages,  and  res  ddjndicatau,  binding,  not  only  on 
the  trial  court  in  any  subsequent  trial,  but  also  on   the 
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Appellate  Court  itself  on  any  subsequent  appeal  in  the  case. 
Oldershaw  v.  Knoles,  6  111.  App.  325;  Chi.  Drop  F.  F.  Co. 
V.  Van  Dam,  50  111.  App.  470;  C,  M.  &  St.  P.  Ry.  Co.  v. 
Hoyt,  44  111.  App.  48;. Village  of  Desplaines  v.  Poyer,  22 
111.  App.  574;  Cent.  Warehouse  Co.  v.  Sargent,  40  III.  App. 
438;  C,  M.  &  St.  P.  Ry.  Co.  v.  Snyder,  27  111.  App.  476; 
AUemania  Ins.  Co.  v.  Peck,  33  111.  App.  548;  Flower  v. 
Brurabach,  30  111.  App.  294;  Ogle  v.  Turpin,  8  111.  App.  453; 
Union  M.  Life  Ins.  Co.  v.  Kirchoflf,  51  III.  App.  67. 

The  Supreme  Court  has  also  repeatedly  applied  this  rule 
of  law.  Smyth  v.  Neflf,  123  111.  310;  Johnson  v.  Von  Ket- 
tler,  84  111.  315;  West  v.  Douglas,  145  III.  164;  Hook  v. 
Richeson,  115  111.  431;  Moshier  v.  Norton,  100  111.  63. 

Mr.  Presiding  Justioe  Freeman  delivered  the  opinion  of 
the  court. 

This  is  an  action  to  recover  for  personal  injuries.  The 
Circuit  Court  instructed  the  jury  to  find  the  defendant  not 
guilty,  and  the  plaintiff  appeals. 

The  facts  are  substantially  as  stated  in  the  opinion  filed 
when  the  case  was  formerly  before  this  court,  which  is 
reported  in  44  111.  App.,  page  17,  except  that  it  is  now  urged, 
as  stated  by  appellant's  counsel : 

"  Upon  the  last  trial  a  new  and  most  important  witness 
was  produced,  who  heard  the  language  of  the  driver  in 
immediate  connection  with  the  doing  of  the  act  by  him 
which  caused  the  boy's  injuries,  and  which  related  to  what 
he  was  doing  so  as  to  become  a  part  of  the  act  or  res  geatcB 
itself.  *  *^  *  Upon  the  first  trial,  appellant  was  abso- 
lutely without  proot  of  the  words  used  by  the  driver  which 
accompanied  his  act  of  striking  the  boy  with  the  lines. 
Herein,  mainly,  but  not  entirely,  lies  the  ^iflference  between 
the  evidence  upon  the  first  and  second  trials.  Herein,  the 
court  below  erred  in  saying  that 'the  Appellate  Court 
decided,  on  substantially  the  same  facts  we  have  in  this  case 
now,  that  the  plaintiff  could  not  recover,'  and  in  instruct- 
ing the  jury  to  find  the  railway  company  not  guilty,  in 
accordance  with  his  expressed  opinion.  The  new  witness 
referred  to  *  *  *  testified  that  at  the  time  of  the 
accident,  she  was  goino:  west  along  the  north  side  of  Thirty- 
first     street,   near    Wallace  street,    after    school    hours, 
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and  that  she  met  school  children  on  the  street;  that  she 
heard  the  appellant  halloo,  which  attracted  her  attention, 
especially  to  him,  and  saw  him  runnin/^  along  beside  the 
car,  saw  him  raise  his  hand  and  heard  him  speak;  that  she 
saw  the  driver  turn  and  strike  him  with  the  lines,  and  say  : 
*  Get  off — keep  off,  you  brute'  or  '  brat.'  She  further  said: 
^My  best  recollection  is  the  word  was  brat;  he  would 
hardly  call  a  little  child  a  brute.  I  saw  the  driver  strike 
at  the  child  with  the  lines.  I  saw  the  lines,  and  they 
seemed  to  hit  the  child's  arm  or  hand,  and  he  dropped  and 
fell;  the  lines  wranped  around  his  waist  and  arm  and  threw 
him;  I  saw  him  fall  and  saw  the  car  pass  over  his  limb.'  On 
cross-examination  she  said  she  first  saw  the  boy  just  before 
he  got  to  the  car,  just  about  to  it,  then  running  at  a  pretty 
good  gait  by  the  side  of  it;  that  he  was  about  one-third  of 
the  wav  from  the  rear  of  the  car  to  the  front;  that  he  ran 
the  other  two-thirds  of  the  length  of  the  car  before  the 
accident,  and  caught  up  with  the  front  platform,  while  the 
horses  were  trottmg  along  about  as  usual." 

We  have  thus  stated  in  the  language  of  counsel  for  appel- 
lant, who,  upon  the  former  trial,  represented  the  other  side, 
the  evidence  upon  which  he  relies.  He  claims  that  the 
evidence  of  this  new  witness  '^and  other  facts  and  circum- 
stances proven  in  the  case  (which  appellant  fears  this  honor- 
able court  overlooked  in  considering  the  case  at  first), 
supply  what  this  court  found  was  lacking  in  the  former 
record,  that  is,  two  out  of  the  three  conditions  necessary  to 
render  the  master  liable  for  the  act  of  his  servant." 

These  conditions  are  stated  in  the  former  opinion  of 
this  court  in  language  quoted  from  Arasmith  v.  Temple, 
11  111.  App.  39,  that  ^'a  master  is  liable  for  trespass  com- 
mitted by  his  servant,  honafde  as  such,  and  in  the  line  of 
his  employment;  but  all  these  three  conditions  are  neces- 
sary to  make  him  liable; "  and  it  was  held  that  the  only 
one  of  these  conditions  presented  by  the  former  record  was 
that  the  driver  was  the  servant  of  the  appellant. 

Does  this  additional  testimony  supply  the  other  two  con- 
ditions, namely,  that  the  trespass  was  committed  by  the 
servant  in  good  faith  in  his  capacity  as  servant,  and  in  the 
line  of  his  employment  ? 

It  is  urged  that  the  language  used  by  the  driver,  accord- 
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ing  to  this  new  witness,  at  the  time  he  struck  the  boy  with 
the  lines,  indicates  that  he  was  acting  within  the  line  and 
scope  of  his  employment  to  prevent  the  boy  from  getting 
on  the  car  as  a  trespasser. 

There  is  no  evidence  tending  to  show  that  it  was  in  the 
line  of  the  driver's  employment  to  keep  boys  from  getting 
on  the  car,  even  assuming — and  it  is  pure  assumption — that 
the  language  used  indicates  such  intention.  Certainly  it 
can  not  be  presumed  that  it  was  within  the  line  of  his  em- 
ployment to  use  the  driving  lines  as  it  is  claimed  that  he 
did.  "  AppeUant  could  not,"  says  his  counsel,  "  have  proven 
affirmatively  that  what  the  driver  said  and  did  were  hona 
fifle^  and  were  said  and  done  within  the  line  of  his  employ- 
ment; these  conditions  can  only  be  reasonably  inferred 
from  all  the  evidence  and  all  the  facts  and  circumstances  in 
evidence; "  and  it  is  contended  that  this  was  a  question 
which  should  have  gone  to  the  jury.  The  argument  is  that 
because  the  declaration  of  an  agent  or  servant  (as  stated 
in  C.  &  St.  L.  R.  R.  Co.  v.  Ashling,  34  111.  App.  99)  "  made 
in  the  discharge  and  line  of  his  duty  and  in  the  immediate 
connection  of  the  doing  of  some  act  in  the  line  of  his  duty, 
and  which  relate  to  what  he  is  doing  so  as  to  become  part 
of  the  act  or  res  gestcB  itself,  is  always  competent  evidence 
to  be  used  against  the  principal  when  the  act  done  becomes 
the  subject  of  judicial  inquiry,"  therefore  the  evidence  of 
these  declarations  should  have  been  submitted  to  the  jury. 
But  this  presupposes  or  assumes  that  the  driver's  exclama- 
tion was  made  in  the  discharge  and  line  of  his  duty,  and  in 
immediate  connection  with  ^^  some  act  in  the  line  of  his 
duty."    Unless  so  made,  they  were  not  admissible. 

In  the  discharge  and  line  of  his  duty,  the  driver  was 
driving  the  horses  attached  to  the  car.  This  court  found 
no  evidence  in  the  former  record  which  justified  or  tended 
to  support  the  conclusion  that  the  driver  was  in  the  dis- 
charge and  line  of  his  duty  in  striking  at  the  boy,  who  was 
not,  according  to  his  own  statement,  trying  to  get  on  the 
car  at  all,  and  had  no  such  intention,  but  was  running 
along  beside  the  driver  for  fun,  and  making  some  gesture  at 
him. 
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Unless  this  new  evidence  tended  to  prove  that  the  driver 
was  in  the  line  and  discharge  of  his  duty  when  he  struck  at 
the  boy,  no  error  was  committed  in  refusing  to  submit  it 
to  the  jury.  It  is  urged  that  the  evidence  of  what  the 
driver  said  when  he  struck  at  the  bov,  shows  whv  he  struck 
and  the  motive  which  prompted  the  action.  Granting  this, 
the  words,  "  Get  oflf — keep  off,"  addressed  to  one  who  was 
not  on  nor  intending  to  get  on  his  car,  but  who  was  run- 
ning along  gesturing  at  him,  can  scarcely  be  com|)etent 
evidence  to  prove  that  the  driver  was  merely  doing  his 
duty  in  keeping  oflf  a  trespasser;  they,  may,  perhaps,  in* 
dicate  impatience  at  the  conduct  of  one  who  was  annoying 
him,  but  a  trespass  committed  by  a  servant  merely  to  pre- 
vent an  annovance  to  himself,  is  not  an  act  for  which  the 
master  is  liable.  It  is  doubtless  true  that  it  may  not  always 
be  possible  to  prove  affirmatively  that  the  act  of  the  servant 
is  in  the  line  of  his  employment,  and  that  it  can  only  be 
proved  by  evidence  of  facts  and  circumstances  leading  to 
that  conclusion;  but  the  facts  and  circumstances  must  be 
such  as  to  justify  the  conclusion  when  fairly  and  fully  con- 
sidered in  all  their  relations. 

It  is  urged  that  the  driver  supposed  the  boy  to  be  trying 
to  get  on  the  car,  and  that  this  was  a  legitimate  inference 
from  the  boy's  action  and  the  driver's  language.  But  the 
evidence  does  not  justify  such  a  conclusion,  for  the  reasons 
above  stated,  and  it  would  certainly  be  erroneous  to  submit 
a  question  to  the  jury  and  allow  them  to  guess  as  to  what 
was  passing  in  the  driver's  mind. 

The  evidence  indicates  that  the  car  driver,  in  the  employ 
of  the  appellee,  willfully — ^it  may  be  sportively  or  mali- 
ciously— struck  with  his  driving  lines  at  the  appellant,  who 
was  not  a  passenger  nor  intending  to  be  one,  and  to  whom 
appellee  owed  no  obligation.  This  could  not  have  been  in 
the  line  of  his  employment. 

The  new  evidence  does  not,  in  our  judgment,  strengthen 
the  appellant's  case.  No  error  was  committed  in  directing 
the  jury  to  find  the  defendant  not  guilty,  and  the  judgment 
of  the  Circuit  Court  is  affirmed. 
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In  Matter  of  Assignment  of  Nathan  Landfleld. 


In  the  Hatter  of  the  Assignment  of  Nathan  LandiBeld^ 

on  His  Petition  for  Exemptions. 

1.  PALBTNERSHIP—Vbhinf ary  Cotiveyancea  to  a  Hiriner  of  an  In- 
Holvent  Firm. — A  voluntary  conveyance  of  all  the  firm  property  to  one 
of  the  partners  of  an  insolvent  firm,  is  invalid  as  against  existing  firm 
creditors;  and  an  assignment  made  by  the  partner  to  whom  the  convey- 
ance is  so  made,  will  be  treated  in  equity  as  made  for  the  benefit  of  the 
partnership,  in  prefer^ice  to  individual  creditors. 

a.  Same— JVan*/er  of  Firm  Anets—Oood  Faith  Essential,— Qood 
faith  in  the  transaction  is  always  essential  to  a  transfer  by  a  partnership 
of  its  assets  to  an  individual  member  of  the  firm. 

3.  Sabib — Settlentent  on  Equitable  Pnneiples,-T'Conria  of  insolvency 
wind  up  the  affairs  of  a  partnership  on  equitable  principles. 

4.  Save— Voluntary  Assignment  and  BiU  of  Sale  Held  to  be  the 
Same  Transactioa,  —A  bill  of  sale*  by  one  of  two  members  of  an  insolv- 
ent partnership  to  the  other,  and  a  voluntary  assignment  by  the  other 
four  hours  thereafter,  are  parts  of  one  and  the  same  transaction,  and 
are  to  be  treated  as  made  by  the  firm  for  the  benefit  of  its  creditors. 

5.  SAMn—Firm  Assets  a  Trust  Fund, — Firm  assets  are  a  trust  fund 
for  the  payment  of  its  creditors.  The  partners  individually  can  have  no 
absolute  property  in  the  fund  or  in  any  specific  part  of  it,  until  the  firm 
creditors  are  fully  satisfied. 

6.  Exemptions— W^7i«w  Not  to  be  AUoiced  in  Voluntary  Assign- 
ments,— A  sale  of  partnership  assets  made  by  one  of  two  partners  to  the 
other,  followed  by  a  voluntary  assignment  immediately  after  by  the 
other  partner,  if  made  by  the  former  for  the  purpose  of  obtaining  his 
exemptions  at  the  expense  of  firm  creditors,  to  which  he  would  not 
otherwise  be  entitled,  is  to  that  extent  a  fraud  upon  such  creditors, 

Tolnntary  Assignments.— Petition  for  exemptions.  Trial  in  the 
County  Court  of  Cook  County:  the  Hon.  W.  8.  Wheatley,  Judge,  pre- 
siding. Hearing  and  judgment  for  respondents;  appeal  by  petitionei-s. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1898.  Af- 
firmed.   Opinion  filed  March  14,  1899. 

MoBAN,  Kraus  &  Mater,  attorneys  for  appellants. 

Gilbert  &  Gilbert,  attorneys  for  Nathan  Landfield, 
appellant. 

Exemption  statutes  are  to  be  liberally  construed  in  favor 
of  debtor.  Finlen  v.  Howard,  126  111.  262;  Morrissey  v. 
Feeley,  36  III,  App.  566. 
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The  rights  of  creditors  to  look  to  partnership  property  as 
partnership  property  is  to  be  by  creditors  exercised  solely 
through  the  partners  themselves,  and  such  creditors  can  be 
deprived  of  such  rights  by  the  arbitrary  wish  and  act  of  the 
partners.  Hence  a  sale  by  one  partner  to  the  other  is  not  a 
fraud  upon  the  firm  creditors,  though  it  deprive  them  of  all 
means  of  collecting  their  claims.  Hapgood  v.  Gornwell,  48 
111.  64;  Young  v.  Clapp,  147  111.  176,  and  cases  cited. 

The  firm  creditors  have  no  lien  but  only  an  equity,  which 
they  can  enforce  only  after  judgment  and  execution,  and 
not  all  after  the  sale  by  one  partner  to  the  other.  Goembel 
v.  Arnett,  100  111.  34. 

The  rule  distinguishing  between  partnership  and  other 
assets  is  for  the  '^  benefit  and  protection "  of  the  partners 
themselves.    Farwell  v.  Huston,  151  111.  239. 

CRATTr,  Jarvis  &  Clkvblahd,  attorneys  for  creditors. 

Mb.  Presiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 

This  is  a  petition  by  Nathan  Landfield,  the  assignor,  for 
an  allowance  of  four  hundred  dollars  in  cash  out  of  funds 
in  the  hands  of  the  assignee,  which  he  prays  may  be  set 
aside  to  him  as  exempt.  The  petition  was  denied  by  the 
County  Court. 

The  abstract  of  the  testimony  is  very  meager  and  unsatis- 
factory. We  think  it  is  properly  complained  of  by  the 
objecting  creditors.  We  have  also  reason  to  object  to  the 
citation  of  authorities  in  the  brief  of  the  latter's  counsel 
without  giving  the  page  of  the  volumes  containing  the 
cases  referred  to.  Carelessness  in  the  preparation  of  briefs 
is  unjust  to  the  court  and  may  do  injustice  to  the  client. 

Nathan  and  Joseph  Landfield  are  brothers,  and  were  co- 
partners in  business.  June  24,  1897,  they  agreed  to  dis- 
solve partnership,  and  Joseph  executed  a  bill  of  sale  to 
Nathan,  who  assumed  all  the  debts  of  the  firm.  About  four 
hours  later  Nathan  made  an  assignment  for  the  benefit  of 
creditors.  Joseph  says  that  he  did  not  know  that  the  firm 
was  insolvent  when  he  made  the  bill  of  sale.     But  the  evi- 
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dence  tends  to  show  that  if  he  did  not  know  it,  he  could  and 
ought  to  have  bad  such  knowledge.  No  effort  was  made, 
according  to  his  testimony,  to  learn  the  facts.  He  testifies, 
however,  that  he  had  tried  to  get  certain  of  the  firm  credit- 
ors to  release  him,  and  says  that  had  he  been  released  as  he 
wanted  to  be,  "  my  brother  would  not  have  made  any 
assignment."  Creditors  were  pressing  the  firm,  and  an 
attachment  had  been  issued  prior  to  the  making  of  the  bill 
of  sale. 

Nathan  testifies  that  he  had  no  idea  of  making  an  assign- 
ment when  the  bill  of  sale  was  made. 

Jt-  is  impossible,  from  these  facts  and  this  evidence,  to 
avoid  the  conclusion  that  the  bill  of  sale  and  the  assign- 
ment were  parts  of  one  and  the  same  transaction.  If  this 
is  true,  then  the  assignment  executed  by  Nathan  after 
receiving  the  bill  of  sale  from  Joseph,  was  the  act  of  both 
partners,  as  fully  as  if  Joseph  had  executed  the  assignment 
itself,  instead  of  the  bill  of  sale  which  gave  Nathan  the 
power  to  assign  the  partnership  assets.  The  statement  of 
Joseph  that  the  assignment  would  not  have  been  made  had 
certain  creditors  released  him,  is  a  sufficient,  even  if  inad- 
vertent concession,  that  the  brothers  and  partners  were 
acting  in  concert  for  a  common  purpose,  and  that  the  bill 
of  sale  was  not  a  hon^ifide  transaction  separate  and  distinct 
from  the  assignment  made  by  Nathan  immediately  there- 
after. 

A  voluntary  conveyance  of  all  the  firm  property  to  one 
of  the  partners  of  an  insolvent  firm,  has  been  held  to  be 
invalid  as  against  existing  firm  creditors;  and  an  assign- 
ment made  by  the  partner  to  whom  the  conveyance  has 
been  so  made,  will  be  treated  in  equity  as  made  for  the 
benefit  of  the  partnership  in  preference  to  individual  credit- 
ors. Joseph  himself,  in  this  case,  might  not  be  able  to 
insist  upon  the  payment  of  partnership  debts,  for  which  he 
is  liable,  out  of  the  partnership  property  which  he  volun- 
tarily conveyed  to  Nathan.  But  the  partnership  creditors 
have  been  held  to  have  equitable  rights  in  the  partnership 
property,  upon  the  ground  that  such  property  "  is  treated 
as  belonging,  not  to  the  persons  composing  the  firm,  but  to 
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a  distinct  debtor,  the  partnership."  And  this  upon  the 
principle  that  the  sale  to  the  individual  partner  was  made 
to  defraud  the  firm  creditors  by  defeating  their  equity.  It 
is  the  fraud  which  vitiates  the  transaction  between  the 
members  of  the  firm  and  its  creditors.  Arnold  v.  Hager- 
mati,  45  New  Jersey  Equity,  186,  198. 

To  the  validity  of  such  a  transfer  to  an  individual  mem- 
ber of  the  firm,  good  faith  has  always  been  held  essential. 
Phillips  V.  Ames,  5  Allen,  183. 

Courts  of  insolvency  wind  up  the  affairs  of  a  partnership 
on  equitable  principles.  Hoffman  v.  Schoyer,  143  111.  598- 
616. 

In  this  case,  if  the  sale  to  Nathan  was  made  by  Joseph 
for  the  purpose  of  obtaining  for  the  former,  exemptions  at 
the  expense  of  firm  creditors,  to  which  he  would  not  other- 
wise be  entitled,  then  it  waa  to  that  extent  a  fraud  upon 
such  creditors. 

But  as  we  have  said,  the  bill  of  sale  and  assignment  were 
parts  of  one  transaction.  The  assignment  must  be  treated 
as  made  by  the  firm  for  the  benefit  of  its  creditors.  In  this 
view,  neither  of  the  partners  was  or  is  entitled  to  exemp- 
tions. 

It  was  said  in  Wills  v.  Downs,  88  111.  App.  269-273: 
'^  Firm  assets  are  a  trust  fund  for  the  payment  of  its  credit- 
ors. The  partners  individually  can  have  no  absolute  prop- 
erty in  it  or  any  specific  part  of  it  until  the  creditors  are 
fully  satisfied."    See  cases  there  cited. 

The  judgment  of  the  County  Court  is  affirmed. 


^^   .1^       Leopold  Schleslnger  and  David  Mayer  v.  Belle  Rogers. 

105     •4d7, 

1.  Leading  Questions— TT^ia*  Are  and  What  are  A'ofc— A  question 
is  not  necesBarily  leading,  because  it  can  be  aoswered  by  yes  or  no.  If 
it  also  suggests  the  desired  answer,  or  leads  the  witness  to  the  answer, 
then  it  is  leading. 

2.  Instructions— ii«  to  the  Weight  to  he  Given  to  the  Tuiinumy  of  a 
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Party. — In  a  case  where  there  is  a  sharp  conflict  of  evidence  and  it  is 
important  that  the  jury  should  be  correctly  instructed,  it  is  error  to  re- 
fuse to  instruct  that  in  considering  the  weight  to  be  given  to  the  testi- 
mony of  the  plaintiff,  they  have  a  right  to  take  into  consideration  that 
such  testimony  is  given  by  the  plaintiff  in  the  suit 

3.  Attornbts — Rights  in  Argument  Before  the  Jury. — Counsel  have 
the  right  within  reasonable  and  proper  limits,  in  argument  before  the 
jury,  to  call  attention  to  the  evidence^ which,  in  their  judgment,  tends  to 
establish  the  facts  the  jury  are  asked  to  find,  either  specially  or  by  the 
general  verdict,  ptx)vided  such  argument  is  confined  to  pointing  out  the 
evidence.  .  Mere  statements  of  counsel  and  requests  to  the  jury  to  give 
specific  answers  not  supported  by  evidence,  are,  like  any  other  attempts 
to  mislead  a  jury,  always  improper. 

Assumpsit,  for  services,  etc.  Trial  in  the  Superior  Court  of  Cook 
County;  the  Hon.  Farun  Q.  Ball,  Judge,  presiding.  Verdict  and  judg- 
ment for  plaintiff:  appeal  by  defendants.  Heard  in  this  court  at  the 
Ck^ber  term,  18d8.  Reversed  and  remanded.  Opinion  filed  March  14, 
1809. 

MoBAN,  Kb  ACTS  &  Maiteb,  attorneys  for  appellants. 
Casb  &  HoGAN,  attorneys  for  appellee. 

Mb.  Pbbsidino  Justice  Fbeeman  delivered  the  opinion  of 
the  court. 

Appellee  sued  to  recover  under  an  alleged  contract  of 
employment.  She  claims  to  have  been  engaged  by  appel- 
lants for  the  period  from  September  17, 1894,  until  April, 
1895,  and  that  she  was  to  receive  a  salary  of  $18  per  week, 
except  during  February  and  March,  when  she  was  to  receive 
$12  a  week.  Appellant's  version  is,  that  she  was  not 
engaged  for  any  specified  time,  and  that  her  discharge  at 
the  end  of  one  week  was  owing  to  incompetency  and  refusal 
to  do  the  work  for  which  she  was  hired. 

The  contract  was  verbal,  and  the  testimony  as  to  whether 
the  engagement  ■  was  for  any  specific  or  definite  time  is 
conflicting.  The  arrangement  was  made  between  the  appel- 
lee and  one  Mrs.  Hull,  who  was  in  charge  of  the  millinery 
department  of  appellants. 

The  question  was  put  by  appellants'  counsel  to  Mrs.  Hull, 
^  Was  there  anything  said  as  to  how  long  she  was  to  be 
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employed  ? "  The  witness  answered  ^*  No."  An  objection 
was  made  by  opposing  connsel  to  this  question  and  answer, 
which  was  sustained.  The  answer  was  stricken  out,  and  to 
this  ruling  appellants  excepted. 

The  question  was  apparently  considered  leading.  A 
question  is  not  necessarily  leading,  because  it  can  be  answered 
by  yes  or  no.  If  it  also  suggests  the  desired  answer,  or 
leads  the  witness  to  the  answer,  then  it  is  leading.  See 
Bouvier^s  Law  Dictionary,  title,  Leading  Question. 

In  the  present  case  we  think  the  question  and  answer 
should  have  been  allowed  to  stand.  The  witness  had  alread  v 
been  asked  to  state  what  was  said  by  appellee  and  herself 
with  reference  to  the  terms  of  her  employment,  and  having 
answered,  it  was  permissible  to  direct  her  attention  to  the 
particular  matter  upon  which  her  evidence  was  sought. 
But  such  questions  are  so  largely  within  the  discretion  of 
the  trial  court,  and  it  is  so  easy  to  repeat  a  question,  avoid- 
ing any  doubt  as  to  its  propriety  in  this  respect,  that  we 
should  not  feel  inclined  to  reverse  on  thafc  ground.  In  this 
case  it  would  have  been  easy  to  change  the  question  in 
accordance  with  the  court's  suggestion  that  the  proper  form 
was,  "  What,  if  anything  ? "  The  witness  was  subsequently 
asked  whether  either  she  or  appellee  said  anything  further 
with  reference  to  the  length  of  time  appellee  was  to  be 
employed,  and  answered  they  did  not,  thus  practically  sup- 
plying the  answer  which  had  been  stricken  out. 

Objection  is  made  to  the  refusal  of  appellants'  instruction, 
as  follows : 

"  The  jury  are  instructed  that  in  considering  the  weight 
to  be  given  "to  the  testimony  of  the  plaintiff,  SeMe  Rogers, 
you  have  a  right  to  take  into  consideration  that  such  testi- 
mony is  given  by  the  plaintiff  iu  this  suit." 

This  instruction  was  proper;  and  where,  as  in  this  case, 
there  is  a  sharp  conflict  of  evidence  and  it  is  important  that 
the  jury  should  be  correctly  instructed,  its  refusal  was 
error.  West  Chi.  St.  R.  R.  Co.  v.  Dougherty,  170  IlL  379- 
382. 

We  do  not  regard  the  refusal  of  the  defendants'  fourth 
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instrnction  as  erroneous.  Witnesses  must  have  equal  oppor- 
tunities for  knowing  the  facts,  as  well  as  equal  intelligence, 
truthfulness  and  fairness,  if  their  number  is  to  create  a  pre- 
ponderance. 

The  refusal  of  other  instructions  is  objected  to,  but  the 
reasons  for  objection  are  not  pointed  o)lt. 

It  is  contended  that  appellee's  counsel  was  improperly 
permitted  to  tell  the  jury  what  answers  they  should,  in 
his  opinion,  make  to  the  questions  submitted  for  special 
findings. 

Counsel  have  the  right,  within  reasonable  and  proper 
limits,  in  argument  before  the  jury,  to  call  attention  to  the 
evidence  which,  in  their  judgment,  tends  to  establish  the 
facts  the  jury  are  asked  to  find,  either  specially  or  by  the 
general  verdict;  provided  such  argument  is  confined  to  point- 
ing out  the  evidence.  Mere  statements  of  counsel  and 
requests  to  the  jury  to  give  specific  answers  not  supported 
by  evidence,  are,  like  any  attempts  to  mislead  a  jury,  always 
improper. 

As  the  case  must  be  sent  back  for  new  trial,  we  forbear 
further  comment. 

For  the  reasons  indicated,  the  judgment  must  be  reversed 
and  the  cause  remanded* 


Ernest  Hill  v.  Western  Union  Cold  Storage  Co. 

1.  Instructions— To  Find  for  tfie  Defendant^When  Improper.-- 
Where  there  is  evidence  fairly  tending  to  sustain  the  issues  in  behalf  of 
the  plaintiff,  the  weight  of  which  ought  to  be  submitted  to  the  jury, 
the  trial  court  may  properly  refuse  to  instruct  the  jury  to  find  for 
the  defendant 

Trespass  on  the  Case,  for  personal  injurlefi.  Trial  in  the  Circuit 
Court  of  Cook  County;  the  Hoii.  Gboboe  W.  Brown,  Judge,  presiding. 
Judgment  for  defendant  by  direction  of  the  Court  Appeal  by  plaintiff. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1898.  Re- 
Teraed  and  remanded.    Opinion  filed  March  14,  1899. 
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This  action  was  brought  by  appellant  to  recover  for 
injuries  to  his  person  by.  being  thrown  from  an  elevator. 

The  second  count  to  the  amended  declaration  is  the  only 
one  that  remained  in  the  case  to  the  end  of  the  trial. 

That  count  alleges  that  the  defendant  (appellee)  main- 
tained a  cold  storage  warehouse  and  rented  space  in  the 
same  to  various  persons  for  the  purpose  of  storing  goods; 
that  the  control  and  management  of  the  building  and 
machinery  therein  was  at  all  times  in  said  defendant;  that 
said  defendant  maintained  within  said  building  an  elevator 
for  the  purpose  of  hoisting  merchandise  and  carrying  per- 
sons renting  space  in  said  building,  and  the  employes  of 
persons  renting  space  in  said  building;  that  the  defendant  per- 
mitted employes  of  persons  renting  space,  wh<5,were  in  said 
building  on  their  employer's  business,  to  use  said  elevator 
and  the  various  ropes  or  cables  controlling  and  used  in 
operating  said  elevator;  that  the  plaintiff,  prior  to  the  9th 
day  of  July,  1895,  was  employed  in  said  building  and  was 
permitted  by  the  defendant  to  use  the  elevator  and  cables 
or  ropes  controlling  said  elevator,  and  that  at  no  time  prior 
to  the  9th  day  of  July,  1895,  had  he  become  aware  of  or  had 
any  notice  of  any  defect  in  said  elevator  or  machinery  con- 
trolling and  operating  the  same;  that  it  was  then  and  there 
the  duty  of  said  defendant  to  furnish,  employ  and  maintain 
safe  and  perfect  machinery  in  connection  with  and  to  be 
used  inland  about  said  elevator;  that  on  the  9th  day  of  July, 
1895,  plaintiff  was  employed  by  M.  J.  Power,  a  person  who 
had  rented  storage  space  in  said  building;  that  plaintiff^s 
duties  were  to  examine  certain  merchandise  belonging  to 
his  employer,  which  were  stored  on  the  fifth  floor  of  said 
building;  that  at  five  o'clock  in  the  afternoon  of  the  9th  of 
July,  1895,  plaintiff  was  on  the  fifth  floor  of  said  building, 
and  while  using  all  due  care  and  caution,  approached  said 
elevator  and  pulled  the  rope  or  cable  controlling  or  used  in 
operating  the  same;  that  said  elevator  arose  from  one  of 
the  lower  floors  to  the  fifth  floor,  whereupon  the  plaintiff 
reversed  said  roi)e  or  cable,  and  said  elevator  came  to  a  stop 
and  remained  stationary  at  the  landing  of  said  fifth  floor; 
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that  plaintiff,  while  using  all  due  care  and  caution,  stepped 
forward  and  came  upon  the  floor  or  platform  of  said  eleva- 
tor, and  that  then  and  there,  and  immediately  after  he  came 
upon  said  floor  or  platform,  said  elevator  suddenly  and 
without  any  warning  whatever,  bounded,  jumped,  jerked, 
or  shot  upward  by  reason  of  the  carelessness,  recklessness 
and  negligence  of  the  defendant  in  allowing  air  to  accumu- 
late in  the  hvdraulic  cvlinder  used  in  connection  with  the 
operation  of  said  elevator;  that  in  consequence  of  said  neg- 
ligence, plaintiff  was  violently  thrown,  pushed  or  jerked 
from  said  elevator  and  caused  to  fall  down  the  cvlinder 
shaft  connected  with  said  elevator,  whereby,  etc. 

It  will  be  observed  that  the  only  negligence  charged  in 
the  declaration  is  in  allowing  air  to  accumulate  in  the  cyl- 
inder used  in  connection  with  the  operation  of  the  elevator. 

It  was  admitted  by  the  defendant,  at  the  trial,  that  it 
was  operating  the  building;  that  there  was  an  elevator 
therein,  and  that  plaintiff  was  hurt  while  trying  to  operate 
the  elevator. 

The  plea  of  the  general  issue,  which  was  the  only  plea, 
put  in  issue  all  other  material  facts. 

At  the  conclusion  of  all  the  evidence  the  trial  judge 
directed  a  verdict  of  not  guilty,  and  judgment  was  entered 
upon  the  verdict.    The  plaintiff  now  appeals. 

Parkkr  &  Pain,  attorneys  for  appellant. 

The  motion  to  exclude  the  entire  evidence  from  the  jury, 
and  to  instruct  the  jury  to  find  for  the  defendant,  is  in  the 
nature  of  a'  demurrer  to  evidence,  in  this,  that  it  admits  not 
only  all  that  the  testimony  proves,  but  also  all  that  it  tends 
to  prove.  Bartelott  v.  International  Bank,  119  111.  259;  Chi- 
cago &  N.  W.  Ry.  Co.  V.  Dunleavy,  129  III.  132. 

it  is  only  where  the  evidence,  with  all  fair  and  legitimate 
inferences  therefrom,  is  so  insufficient  to  sustain  a  verdict 
for  the  plaintiff  that  the  court  must  set  it  aside  if  rendered, 
that  the  court  will  be  justified  in  directing  a  verdict  for  the 
defendant.  Pullman  Palace  Car  Co.  v.  I^aack,  143  111.  251, 
252;  Siddall  v.  Jansen,  168  111.-  43;  Chicago  &  Alton  Ry. 
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Co.  y.  Adler,  129  111.  335;  Simmons  v.  Chicago,  etc.,  R.  R. 
Co.,  110  IlL  346;  C,  R.  I.  &  P.  Ry.  Co.  v.  Lewis,  109  111. 
120;  Goodrich  v.  Lincoln,  93  111.  360;  Phillips  v.  Dickerson, 
85  111.  11;  L..  S.  &  M.  S.  R.  R.  v.  Johnsen,  135  Dl.  641; 
Purdy  V.  Hall,  134  IlL  298;  L.  S.  &  M.  S.  R.  R.  v.  Richards, 
152  IlL  59. 

In  cases  where  there  is  no  evidence  tending  to  support 
the  judgment,  or  where  the  evidence  is  so  insufficient  that 
the  trial  court  would  be  required  to  set  the  verdict  aside  on 
the  ground  that  there  was  no  evidence  to  sustain  it,  in  case 
a  verdict  should  be  rendered  for  the  plaintiff,  the  court 
might  properly  instruct  the  jury  to  find  for  the  defendant 
Weber  Wagon  Co.  v*  Kehl,  139  IlL  644. 

Where  there  is  some  evidence  tending  to  support  every 
essential  allegation  in  the  declaration,  it  is  the  province  of 
the  jury  to  say  how  much  weight  is  to  be  given  such  evi- 
dence, and  to  determine  whether  the  evidence  is  insufficient 
to  prove  the  proposition.    Poleman  v.  Johnson,  84  111.  269. 

Also  where  the  evidence  given  at  a  trial  with  the  infer- 
ences  properly  arising  therefrom  are  not  insufficient  to  sup- 
port the  verdict  in  the  plaintiff's  favor,  an  instruction  to  the 
jury  to  find  for  the  defendant  will  be  properly  overruled. 
Chicago  Drop  Foundry  Co.  v.  Van  Dam,  149  111.  337. 

Where  there  is  evidence  tending  to  prove  a  cause  of 
action,  it  is  an  invasion  of  the  province  of  the  jury  to  in- 
struct them  that  the  plaintiff  can  not  recover.  Chicago  & 
West  Division  Ry.  Co.  v.  Mills,  105  111.  63;  The  Wight  Fire 
Proofing  Co.  v.  Poczekai,  130  IlL  139. 

It  is  a  settled  doctrine  of  the  Illinois  courts  that  what  is 
or  is  no(  negligence  in  a  particular  case,  is  a  question  of  fact 
to  be  found  by  the  jury.  Chicago  &  Alton  Ry.  Co.  v.  Boni- 
field,  104  lU.  223. 

In  Cicero  &  Proviso  St.  Ry.  Co.  v.  Meixner,  160  IlL,  the 
court,  at  page  323,  says : 

**  Negligence  is  ordinarily  a  question  of  fact  Where  the 
evidence  on  material  facts  is  conflicting,  or  where  on  dis- 
puted facts  fair-minded  men  of  ordinary  intelligence  may 
differ  as  to  the  inferences  to  be  drawn,  or  where  on  even  a 
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conceded  state  of  facts  a  different  conclusion  would  reason- 
ably be  reached  by  different  minds,  in  all  such  cases,  negli- 
gence is  a  question  of  fact.  With  all  the  facts  considered, 
if  there  is  a  reasonable  chance  of  conclusions  differing  there- 
from, then  it  is  a  question  for  the  jury." 

What  is  ordinary  care,  dejoends  on  the  circumstances  of 
each  individual  case.  West  Chicago  St.  By.  Co.  v.  Manning, 
170  111.  417. 

What  was  the  proximate  cause  of  the  injury  was  a  ques- 
tion of  fact  which  should  have  been  left  to  the  jury  to  deter- 
mine.   West  Chicago  St.  Ky.  Co.  v.  Feldstein,  169  111.  139. 

John  A.  Post  and  John  B.  Brady,  attorneys  for  appellee. 

A  mere  scintilla  of  evidence,  tending  to  prove  a  certain 
fact,  does  not  justify  a  court  in  leaving  a  case  to  a  jury 
There  must  be  evidence  upon  which  the  jury  can  reason- 
ably and  properly  conclude  that  such  fact  exists.  The  ques- 
tion is  not  whether  there  is  no  evidence  to  prove  the  fact, 
but  whether  it  is  sufficient.  Wheel  ton  v.  Hardisty,  8  El. 
&  Bl.  231;  Beaulieu  v.  Portland  Co.,  48  Me.  291;  Ryer  v. 
Warn b well,  L.  R.,  4  Ex.  Ch.  32;  M.  R.  Co.  v.  Jackson,  L.  R., 
8  App.  Cas.  193;  Com.  of  Marion  Co.  v.  Clark,  94  U.  S.  278. 

Where  the  evidence  will  not  warrant  a  verdict  in  favor 
of  the  party  producing  it,  the  court  should  direct  a  verdict. 
Tefft  V.  Ashbaugh,  13  111.  602;  Abend  v.  Terre  Haute,  etc., 
R.  R.  Co.,  Ill  111.  202;  Doane  v.  Lockwood,  115  111.  490; 
Penn  Co.  v.  Backes,  133  111.  255;  Ward  v.  Chicago,  15  111. 
App.  98;  Phillips  v.  Dickerson,  85  111.  11;  Simmons  v.  Chi- 
cago, etc.,  R.  R.  Co.,  110  111.  340;  Com.  Ins.  Co.  v.  Scammon, 
123  111.  601;  Eddy  v.  Gage,  147  111.  162;  Anderson  v.  Mc- 
Cormick,  129  111.  308;  Roden  v.  Chicago,  etc.,  R.  Co.,  30  111. 
App.  354;  Edwards  v.  Hushing,  31  111.  App.  223;  Spannagle 
V.  Chicago,  etc.,  R.  R.  Co.,  31  111.  App.  460;  Huschle  v.  Mor- 
ris, 31  111.  App.  545;  Duggan  v.  Peoria,  etc.,  R.  R.  Co.,  42  111. 
App.  536;  Foster  v.  Wadsworth-Howland  Co.,  48  N.  E.  163; 
Siddall  V.  Jansen,  48  N.  E.  191. 

There  may  be  decisions  to  be  found  which  hold  that  if 
there  is  any  evidence — even  a  scintilla — tending  to  support 
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the  plaintifTs  case,  it  mast  be  submitted  to  the  jury.  But 
we  think  the  more  reasonable  rule,  which  has  now  come  to 
be  established  by  the  better  authority,  is,  that  when  the 
evidence  given  at  the  trial,  with  all  inferences  that  the  jury 
could  justifiably  draw  from  it,  is  so  insufficient  to  support 
a  verdict  for  the  plaintiff,  that  such  a  verdict,  if  returned, 
must  be  set  aside,  thiB  courtj  is  not  bound  to  submit  the  case 
to  the  jury,  but  may  direct  a  verdict  for  the  defendant. 
Simmons  v.  Chicago  &  Tomah  R.  Co.,  110  III.  3W;  Pleas- 
ants V.  Fant,  22  Wall.  120;  Randall  v.  Bait.  &  Ohio  R.  Co., 
109  U.  8.  478;  Metropolitan  R.  Co.  v.  Jackson,  3  App.  Cas. 
193;  Reed  v.  Inhabitants  of  Deerfield,  8  Allen,  522;  Skel- 
lenger  v.  Chi.  &  N.  "VV.  R.  Co.,  61  Iowa,  714;  Martin  v. 
Chambers,  84  III.  679;  Phillips  v.  Dickerson,  85  III.  11. 

Where  the  undisputed  evidence  so  conclusively  proves  a 
certain  fact  that  the  court  would  be  compelled  to  grant  a 
new  trial,  because  a  verdict  to  the  contrary  would  be 
against  the  weight  of  the  evidence,  the  court  may  take  the 
case  from  the  jury.  16  Am.  &  Eng.  Enc.  of  Law,  466;  Ft. 
6.,  C.  &  M.  Co.  V.  Sweeney,  15  Kan.  244;  Werk  v.  111. 
Steel  Co.,  54  III.  App.  302;  Werk  v.  Steel  Co.,  154  111.  427; 
Bloch  V.  Swift  <fe  Co.,  161  III.  107;  C.  &  K  W.  Ry.  Co.  v. 
Hansen,  166  111.  623;  Denny  v.  Williams,  5  Allen  (Mass.),  1.; 

Where  an  instruction  is  given  or  asked  at  the  close  of  the 
plaintiflTs  testimony,  instructing  the  jury  to  return  a  ver- 
dict at  that  stage  of  the  case,  the  only  question  raised  by 
the  instruction,  and-  the  only  one  which  can  be  considereil 
by  this  court,  is  whether  or  not  there  was  at  that  time  evi- 
dence tending  to  prove  the  averments  of  plaintiff's  declara- 
tion. Cicero  &  P.  R.  Co.  v.  Meixner,  160  III.  320;  43  N.  W. 
823;  Pullman  Car  Co.  v.  Laack,  143  III.  242;  32  N.  E.  285 
Simmons  v.  Ry.  Co.,  110  111.  346;  C,  R.  I.  &  P.  Ry.  Co.  v. 
Lewis,  109  IlL  120;  Goodrich  v.  Lincoln,  93  III.  360;  Phil- 
lips V.  Dickerson,  85  III.  11;  L.  S.  &  M.  S.  R.  R.  Co.  v. 
Johnsen,  135  III.  641,  26  N.  E.  510;  Purdy  v.  Hall,  134  lU. 
298,  25  K  E.  Rep.  645. 

Where,  however,  the  motion  to  instruct  the  jury  to 
return  a  verdict  for  defendant  is  made  at  the  close  of  all  the 
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evidence  in  the  case,  and  allowed  by  the  court,  it  mast  be 
that  the  evidence,  both  for  the  plaintiff  and  defendant,  with 
all  the  inferences  which  the  jury  might  justifiably  draw 
therefrom,  is  not  sufficient  to  support  a  verdict  for  the 
plaintiff  if  one  should  be  returned.  L.  S.  &  M.  S.  R.  R.  Ca 
V.  Richards,  152  111.  59,  33  N.  E.  773,  and  authorities  cited; 
Siddall  V.  Jansen  et  al.,  48  N.  £.  191. 

Mb.  Justice  Shepard  delivered  the  opinion  of  the  court. 

It  can  not  be  seriously  questioned  but  that  there  was 
abundant  evidence  to  go  to  the  jury  upon  the  controversy 
as  to  whether  or  not  permission,  express  or  implied,  was 
given  by  the  superintendent  of  the  defendant  corporation 
to  the  appellant  to  use  the  elevator,  and  it  was  admitted, 
upon  the  trial,  that  '^  there  is  no  dispute  that  Hill  (appel- 
lant) used  the  elevator  from  three  to  five  times  a  day."  The 
jury  should  not  have  been  cut  off  from  their  right  to  con- 
sider the  evidence  upon  both  sides  of  that  question  and 
determine  what  the  truth  was  in  that  regard,  if  a  sufficient 
case  in  other  respects  was  made  out  for  them  to  found  a 
verdict  upon. 

The  most  important  inquiry  is  as  to  whether  there  was, 
or  not,  sufficient  evidence  upon  the  specific  negligence 
charged  in  the  declaration,  in  allowing  air  to  accumulate  in 
the  cylinder,  to  require  the  case  to  go  to  the  jury. 

And  the  inquiry  is  so  controlling  as  to  demand  that  we 
go  to  the  evidence,  and  all  of  it,  upon  that  point. 

The  plaintiff  testified: 

"  When  I  pulled  the  elevator  u|)  it  came  up  and  stopped 
flush  at  the  fifth  floor;  I  am  satisfied  that  the  elevator  was 
not  bobbing  or  moving  at  that  time.  About  twenty  sec- 
onds elaps^  between  the  time  that  I  brought  the  elevator 
to  a  stop  and  threw  up  the  g:ate  and  got  upon  it;  and  lust 
as  I  got  on  the  elevator  it  suddenly  shot  up,'  jerked  or 
jumped.  All  I  know  is  there  was  a  suaden  upward  move- 
ment; I  do  not  know  what  caused  it;  I  never  knew  it  to 
happen  before." 

Forslund,  an  expert  in  the  manufacture  and  inspection 
of  elevators,  testified  in  behalf  of  plaintiff,  that  he  was 
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familiar  with  every  part  of  the  Hale  hydraulic  elevator,  and 
that  he  knew  the  one  in  question,  and  being  specifically 
questioned,  he  testified  as  followed : 

^  Q.  Suppose  this  particular  elevator  was  stationery  at 
one  of  the  floors  of  the  building,  and  that  a  person,  weigh- 
ing perhaps  155  pounds,  should  step  upon  that  elevator  and 
it  should  jump  violently  with  him,  what  would  be  the  cause 
of  such  jumping  ?  A.  Any  hydraulic  elevator  might  act 
in  that  manner  under  certain  conditions;  not  alone  a  Hale 
elevator  but  anv  other  elevator  might  act  in  the  same  way. 
It  ma}'^  be  attributable  to  any  one  cause.  I  say  there  may 
be  more  than  one  cause.  1  want  to  qualify  that  remark 
that  it  might  be  attributable  to  any  other  cause.  There  is 
one  cause  alone  wherein  an  elevator  would  jump  violently, 
in  my  opinion. 

The  Court  :    Only  one  cause  ? 

A.  Yes,  sir;  when  it  would  jump  violently  or  suddenly 
or  radically. 

Q.  What  is  the  cause  that  you  refer  tot  A.  I  will 
say  that  it  would  be  the  presence  of  air  in  the  cylinder. 
The  presence  of  air  would  make  an  elevator  jump  very  vio- 
lently or  quickly  or  without  any  warning  scarcely,  and  it 
would  be  brought  about  by  a  load  on  the  elevator.  The  air 
is  very  elastic,  and  the  more  air  in  the  cylinder  the  more 
erratic  the  elevator  would  become.  I  should  say  that  the 
cock  that  is  used  to  free  the  cylinder  of  air  should  be  oper- 
ated at  the  farthest  every  two  days.  It  should  be  opened 
to  allow  this  air  to  escape  every  two  days  at  the  very 
farthest.  Water  brings  a  certain  quantity  of  air  into  the 
cvlinder.  Air  will  accumulate  in  all  hydraulic  elevators  if 
there  are  no  means  of  getting  rid  of  the  air  either  automat- 
ically or  by  hand.  There  would  be  a  small  accumulation 
of  air  in  smaller  or  larger  quantities,  depending  on  the  loca- 
tion of  the  machine  and  its  character  and  the  wav  it  was 
put  Up — the  way  the  pipes  are  put  in  that  lead  to  it. 

Crass-examin  ation. 

I  was  an  elevator  inspector  two  years.  I  think  I  exam- 
ined this  elevator  just  seven  days  l^efore  the  accident.  I 
can  not  answer  with  certainty  whether  my  assistant  or  I 
examined  this  elevator;  my  assistant  will  go  around  with 
me  and  he  would  examine  the  elevator  and  I  would  mark 
the  card  OK.  I  did  this  continuouslv.  Air  accumulates 
in  nearly  every  kind  of  an  elevator;  it  is  bound  to,  more  or 
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less.  I  never  said  this  Hale  elevator  was  any  great  excep- 
tion to  the  general  rule.  In  a  case  where  elevators  bob,  it 
is  because  the  valve  is  not  shut  off,  or  because  the  pistons 
leak  more  or  less,  or  the  valves  and  the  water  is  not  con- 
fined on  every  side  of  the  piston  so  as  to  hold  the  piston 
perfectly  stationery.  I  don't  say  absolutely  that  the  sudden 
upward  or  forward  movement  of  the  elevator  was  caused 
by  air  being  in  the  cylinder.  I  say  that  might  have  been 
the  cause.  There  might  be  other  causes.  The  valve  might 
give  way  and  allow  the  water  to  back  up  under  this  piston 
and  then  the  water  on  top  of  the  piston  would  drive  the 
elevator  up;  that  mi^ht  nappen  instantaneously.  Or  the 
breakii^  of  a  pipe  might  cause  it. 

Q.  How  long  would  it  take  for  air  to  get  into  the 
hydraulic  cylinder  and  cause  a  sudden  upward  movement? 
About  what  length  of  time  would  have  to  elapse  ?  A. 
Well,  that  sudden  upward  movement  would  never  occur 
unless  the  elevator  was  touched  by  some  weight.  I  could 
not  say  how  long  it  would  take  to  got  enough  air  into  the 
hydraulic  cylinder  to  make  it  take  that  sudden  upward 
movement.  This  air  accumulation  might  be  there,  and  a 
sudden  weight  being  placed  there  at  that  time  might  let 
loose  those  check  valves,  and  that  would  cause  it  to  jump. 
Any  air  there  might  have  been  accumulated  in  that  piston, 
anci  the  check  valve  might  have  been  stopped  or  stuck  in 
some  manner,  so  that  a  sudden  shock  released  it.  That 
released  the  check  valve,  and  the  air  in  there  drove  the  piston 
down.  I  maxle  such  an  examination  as  inspectors  ordi- 
narily make.  I  didn't  discover  any  air  about  the  cylinder, 
because  I  didn't  try;  it  might  have  been  there  only  a  day 
or  two.  Air  might  have  been  there  in  a  small  quantity  on 
the  da}'  that  I  inspected  the  elevator.  It  could  have  been 
there  in  a  sufficient  quantity  to  make  the  elevator  move 
when  a  man  stepped  on  it,  if  the  check  valve  opened  sud* 
denlv;  that  check  valve  is  supposed  to  be  always  openable. 
I  didn't  say  1  could  not  have  discovered  air  if  there  was 
any  there  at  that  time.  I  say  I  could  not,  with  the  exami- 
nation that  I  made.  If  there  is  air  in  the  piston,  you  could 
hear  it  when  it  blew  out;  you  could  feel  it.  I  have  many 
times  myself  gone  up  and  let  the  air  off.  I  did  not  notice 
any  in  this  case,  or  it  was  not  noticed.  1  did  not  say  there 
was  any  air  there  at  that  time  when  that  elevator  was  exam- 
ined; why,  I  always  see  if  there  is  any  air  in  the  cylinder. 
According  to  the  question  put,  I  should  say  there  might 
have  been  air  there  at  the  time  of  the  accident. 
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Rerdirect  Exaraination, 

If  this  valve  had  broken  so  that  the  water  passed  through 
the  piston,  they  could  not  run  the  elevator  at  all.  If  a 
pipe  nad  broken  they  could  not  run  the  levator  until  after 
repairs  had  been  made." 

Knuth,  the  chief  engineer  for  the  (defendant  corporatioD, 
being  called  for  the  plaintiff,  testified : 

"  I  examined  the  hydraulic  elevator,  as  a  rule,  about  once 
a  week.  I  don't  know  whether  I  had  examined  the  ele- 
vator on  the  day  of  the  accident,,  but  the  last  time  that  I 
examined  it  would  not  have  been  any  longer  than  a  week 
previous  to  the  accident" 

And  afterward,  being  called  as  a  witness  for  defendant, 
he  testified  as  follows : 

<^  The  first  intimation  that  I  had  of  the  accident  was 
through  the  superintendent,  Mr.  Lewis;  he  informed  me  of 
the  fact.  I  went  over  to  the  building  that  this  elevator 
was  in,  and  took  a  trip  np  and  down  on  that  elevator  to  sat- 
isfy myself  that  it  was  in  firstclass  running  condition.  The 
elevator  moved  just  the  same  as  it  ordinarily  did.  There 
was  no  unusual  jerkage  in  the  elevator  that  I  remember; 
if  there  had  been  any  I  would  remember  it.  It  operated 
all  right.  I  got  on  the  elevator  and  operated  it  from  the 
ground  floor  to  the  top  floor  and  return.  There  was  no  air 
accumulated  in  the  hydraulic  cylinder  at  that  time  that  I 
could  observe.  The  way  that  I  always  had  of  determining 
whether  a  cylinder  had  air  in  it  or  not,  was  to  stop  it  as 
near  a  floor  or  landing  as  possible,  and  let  it  remain  there, 
and  see  if  it  would  vibrate  from  that  place.  I  have  always 
found  in  my  experience  that  by  stopping  an  elevator  that 
has  any  air  in  the  cylinder,  it  will  vibrate  more  or  less  and 
leave  that  position. 

Mr.  Brady:  Could  there  have  been  any  air  in  there 
thirty  minutes  before  that,  and  it  o|)erated  as  you  say 
it  did  ?  A.  No,  I  think  not ;  but  it  could  have  been 
relieved  in  the  meantime. 

Q.  IIow  could  you  get  at  it  to  relieve  it  ?  A.  Open 
the  pet  cock  on  the  top  of  the  cylinder.  There  is  a  ventil- 
ating cock  on  the  top  of  the  cylinder. 

Q.  Is  this  ventilating  cock  an  automatic  one,  or  is  it  one 
that  an  engineer  or  the  person  in'charge  of  the  niachinery, 
operates  %    A.    It  is  one  that  the  engineer  operates. 

Q.  Do  you  know  whether  or  not  that  cock  had  been 
used  in  any  way  from  the  last  time  that  you  used  it,  up  to 
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this  time  that  you  rode  up  on  the  elevator  ?  A.  I  could 
not  say  positively.  The  principal  cause  for  air  accumulat- 
ing in  the  cylinder  is  whenever  there  is  any  work  being 
performed  on  that  cylinder;  for  instance  in  packing  the 
rods,  shuttin/^  off  the  supplv,  poking  out  the  stutiing-box 
connected  with  the  rod,  and  replacing  it  by  new  packing, 
that  admits  air  into  the  cylinder.  Ordinarily,  when  the 
condition  of  the  elevator  is  all  right,  and  no  work  having 
been  done  on  it,  there  is  very  little  air  accumulates.  I  can 
not  positively  say  that  there  had  been  any  work  done 
within  two  or  three  days  previous  to  the  injury  to  this 
man. 

Cross-exam  {nation. 

The  cock  that  lets  out  the  air  from  the  cylinder  is  situated 
right  on  the  head  of  the  cylinder.  The  cylinder  is  between 
the  second  and  third  floors;  it  reaches  a  number  of  feet 
above  the  second  floor.  The  cock  is  tapped  right  on  to  the 
top  head  of  the  cylinder;  it  is  a  piece  ot  pipe  tapped  into 
the  top  head;  there  is  a  pet  cock  on  the  end  of  that, pipe.  I 
did  not  examine  this  cock  at  that  time,  after  the  accident. 
I  could  not  state  when,  before  this  time,  I  had  examined 
this  cock  or  valve.  I  had  no  occasion  to  examine  that  from 
the  fact  that  there  had  been  no  trouble  reported  from  the 
elevator.  It  is  only  customary  to  examine  that  in  case 
there  was  any  trouble  reported  from  the  elevator.  I  don't 
remember  exactly  when  this  elevator  was  repacked;  it  was 
not  two  months,  because  the  elevator  required  packing 
oftener  than  that.  I  think  at  that  particular  time  we 
had  to  repack  it  every  two  weeks.  I  have  said  that  after 
repacking,  was  the  time  that  air  would  accumulate  in  the 
cylinder.  I  did  not  explain  what  the  method  was  of  remov- 
ing the  air.  I  don't  know  whether  or  not  there  was  any 
air  in  the  cylinder  before  the  day  of  the  accident.  In  cases 
of  repacking,  where  the  air  has  not  been  removed,  the  ele- 
vator would  vibrate'a  little;  not  to  any  great  extent.  It 
would  not  jump  from  the  floor  if  it  was  at  a  standstill  and 
was  stationary,  and  there  was  no  air  in  the  cylinder.  All  I 
did  on  that  day  to  determine  whether  the  elevator  was  in 
perfect  condition,  was  to  ride  up  and  down  on  it  and  to 
oring  it  to  a  standstill  at  the  landing  of  the  floors  in  the 
building. 

He-direct  Examination. 

The  custom  in  removing  that  air  from  the  cylinder  after 
any  work  having  been  done  on  it,  is  to  open  this  pet  cock 
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after  the  work  is  done  and  then  turn  on  the  water,  and  tlie 
water  pressure  drives  the  air  out  of  this  pet  cock,  in  that 
way  relieving  the  cylinder  from  the  air.  That  cock  is  left 
open  to  the  air  and  the  pressure  of  the  ivater  upward  drives 
the  air  out  and  it  is  allowed  to  remain  open  until  the  water 
comes  up  to  it  and  then  it  is  shut  off.  I  could  not  say  posi- 
tivelv  that  I  was  the  first  one  to  use  the  elevator  after  the 
acciaent.  I  could  not  say  positively  where  I  found  the 
elevator  when  I  got  to  the  buildinc;;  it  might  have  been  on 
the  same  floor  or  another.  I  sim|Hy  took  the  elevator  from 
the  first  floor  and  went  to  the  top  floor  and  came  down 
again." 

Lewis,  the  superintendent  of  the  defendant  corporation, 
testified  in  its  behalf,  upon  this  subject,  as  follows : 

^^  On  the  day  that  plaititiff  was  ihjured  I  rode  on  this 
elevator;  it  worked  normal.  I  didn't  notice  at  that  time  or 
any  other  time  any  bounding,  jumping,  jerking  or  upward 
movement  of  the  elevator.  I  probably  rode  five  or  six  times 
on  the  elevator  on  the  day  of  the  accident.  After  the  acci- 
dent, about  6  o'clock,  I  made  a  trip  on  the  elevator.  It 
worked  normal.  I  didn't  notice  any  bounding,  jumping 
or  jerking.  I  had  never  been  notified  by  an  employe  of. 
the  defendant  or  any  one  else  for  six  weeks  previous  to 
the  injury,  that  there  was  any  bounding,  jumping  or  jerk- 
ing of  the  elevator." 

Scully,  an  employe  of  defendant,  testifying  upon  this 
subject  said : 

"  I  might  have  ridden  on  the  elevator  ten  or  twenty  times 
that  day.  I  rode  on  it  every  working  day  and  had  done  so 
for  a  week  or  two  previous.  The  elevator  moved  up  and 
down  in  response  to  the  cables,  as  it  should,  in  the  usual 
way.  I  did  not  notice  any  jumping,  bounding,  jerking  or 
sudden  upward  movement." 

Two  other  employes  of  defendant  testified  about  the  con- 
dition of  the  elevator.  One  of  them  said  he  rode  upon  it 
about  two  o'clock  in  the  afternoon  of  the  day  of  the  acci- 
dent, and  found  it  all  right.  The  other  one  said  he  used 
the  elevator  about  fifteen  minutes  after  the  accident,  and  it 
then  moved  all  right. 

From  such  evidence,  taking  also  into  consideration  other 
evidence,  tending  j)ro  and  con  to  establish  that  the  plaintiff 
was  intoxicated  when  he  attempted  to  handle  and  get 
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aboard  the  elevator,  and  that  the  elevator  did  not  stop  at 
the  fifth  floor,  where  he  stood  and  was  working  it,  but 
continued  to  ascend  past  that  floor,  and  that  plaintiff  did 
not  get  aboard  it  at  all,  but  missed  his  step,  and  so  was 
precipitated  down  the  shaft,  and  considering  also  the  evi- 
dence tending  to  imi>each  the  credibility  of  one,  or  more,  of 
defendant's  witnesses,  we  might,  if  we  were  acting  as  a  jury, 
conclude  that  the  preponderance  and  weight  of  the  evidence 
was  with  the  defendant,  or  we  might  not.  But  that  is  not 
the  question  we  are  bound  to  consider  at  this  time.  It  is 
only  whether  there  was,  or  not,  evidence  fairly  tending  to 
sustain  the  issues  in  behalf  of  the  plaintiff,  the  weight 
whereof  ought  to  be  submitted  to  the  jury.  If  there  was, 
then  the  trial  court  should  have  refused  to  instruct  the  jury 
to  find  for  the  defendant.  The  latest  rulings  on  that  point 
are  all  we  need  refer  to.  L.  £.  &  W.  R.  R.  Co.  v.  Morrissey, 
177  111.  376;  McGregor  v.  Reid,  178  111.  464. 

This  last  cited  case  (McOregor  v.  Reid)  was  one  in  which 
this  court,  affirming  the  action  of  the  court  below  in  direct- 
ing a  verdict  of  not  guilty  (76  111.  App.  610),  was  reversed, 
and  has  numerous  features  similar  to  those  now  before  us. 
There,  the  Supreme  Court  holds  that  if  it  be  true  that 
there  was  no  evidence  upon  which  the  jury,  acting  reason- 
ably within  the  rules  of  law,  could  base  a  verdict  against  ' 
the  owners  of  the  elevator  there  in  question,  and  which 
would  have  been  sufficient  in  law  to  support  such  a  verdict 
if  it  had  been  found,  the  instruction  to  find  for  the  defend- 
ant was  properly  given,  but  otherwise  not.  And  the  court, 
reiterating  what  it  has  often  before  held,  said : 

^'  All  that  the  evidence  tends  to  prove,  and  all  just  infer- 
ences to  be  drawn  from  it  in  appellant's  (plaintiff's)  favor, 
must  be  conceded  to  him."  «  *  *  «  Under  the  rule,  the 
evidence  most  favorable  to  appellee  must  be  taken  as  true." 

And  the  testimony,  though  of  but  one  witness,  strongly 
combated  upon  the  ground  that  it  had  been  refuted  and  over- 
come by  other  evidence  in  the  case,  could  neither  be  denied 
nor  ignored  by  the  court  in  passing  upon  the  instruction;  and 
added  that  the  jury  might  have  believed  that  witness^  and 
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found,  from  his  testimony,  that  the  elevator  was  not  in  good 
working  order,  etc.    And,  continuing,  said : 

"  The  credibility  of  the  witnesses,  the  weight  of  the  testi- 
mony, the  drawing  of  the  inferences  from  the  facts  proved, 
were  all  questions  of  fact  for  the  jury  to  pass  upon,  and  not 
for  the  court  to  decide." 

The  opinion  in  the  McGregor  case  deals  with  several  other 
questions  in  this  record,  and,  not  being  yet  reported,  may 
properly  be  quoted  from  at  considerable  length  as  more 
authoritative  and  instructive  than  anything  we  could  say, 
as  follows : 

"  Thus,  it  appeared  that  the  safety  device  was  out  of  order 
from  the  fact  (in  connection  with  the  testimony  of  Jallinger) 
that  the  elevator  fell.  It  was  a  question  for  the  jur^'^ 
whether  or  not  the  appellee  knew  this,  or  whether  or  not  it 
had  been  in  this  defective  condition  long  enough  for  the 
appellee,  by  the  use  of  ordinary  care  and  diligence,  to  have 
discovered  it,  and  it  was  not  for  the  court  to  say,  as  a  mat- 
ter of  law,  that  an  inspection  twice  a  year  by  city  officers, 
and  four  times  a  year  dv  an  agent  of  the  indemnity  com- 

Eany,  was  sufficient  to  discharge  appellee  from  all  responsi- 
ility  for  its  defective  condition.  These  were  evidentiary 
facts,  which  should  have  been  submitted,  with  all  other 
evidence  bearing  upon  the  questions  at  issue,  to  the  jury. 

It  might  be  that  appellee  was  satisfied  if  the  indemnity 
company  was  satisfied;  but  this  would  not  change  its  rela- 
tion to  its  employes,  nor  its  duty  to  provide  them  with 
ordinarily  safe  places,  appliances  and  means,  in,  by  and 
with  which  to  perform  the  tasks  which  had  been  allotted  to 
them,  in  their  employment.  The  duty  was  commensurate 
with  the  dangers  incident  to  the  service,  and  if  it  required 
a  high  degree  of  care,  by  making  frequent  examinations 
and  applying  frequent  tests,  to  keep  the  *  dogs '  or  safety 
device  attached  to  the  elevator  in  working  order  and  in  a 
safe  condition,  so  as  to  make  the  use  of  the  elevator  reason- 
ably safe,  it  was  the  duty  of  the  appellee  to  make  such 
examinations  and  apply  such  tests.  Nor  would  the  assump- 
tion by  appellant  of  such  dangers  as  were  incident  to  his 
service  relieve  appellee  from  its  duties  in  the  respects  men- 
tioned. He  did  not  have  charge  of  the  elevator,  nor,  as  aph 
Eears  from  the  evidence  in  the  record,  was  it  any  part  of 
is  duty  to  give  it  any  care  or  attention.  Nor  does  it  appear 
that  he  had  any  knowledge  of  the  dangers  attending  its  use, 
or  of  the  appliance  attached  to  keep  it  from  falling.     At 
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all  events,  whatever  might  have  been  the  verdict  of  the 
jury,  had  the  case  been  submitted,  we  are  satisfied  the  court 
erred  in  directing  a  verdict,  and  that  the  Appellate  Court 
erred  in  affirming  the  judgment." 

A  slight  paraphrasing  would  make  the  language  quoted 
as  applicable  to  the  facts  of  this  case  as  to  that  one. 

Now,  applying  this  reasoning  and  authority  to  the  facts 
we  have  quoted,  we  can  not  hesitate  in  holding  that  the 
question  of  whether  the  defendant  was  negligent  in  respect 
of  the  accumulation  of  air  in  the  cylinder,  was  one  that 
ought  to  have  been  submitted  to  the  jury,  and  that  the  trial 
court  erred  in  taking  it  away  from  them. 

The  judgment  is  reversed  and  the  cause  remanded. 


John  P.  Agnew  and  John  McGillen  v.  Frank  Snpple. 

1.  Master  and  Skrvant— ifcTa^fcr,  When  Exempt  from  the  Fdlouy 
iervant  rule, — ^Where  the  master  has  used  ordinary  care  in  the  selection 
of  the  servant  he  is  not  responsible,  because  of  their  relation  of  feUow- 
servants,  for  an  injury  occurring,  through  such  servant's  neglect,  to 
another  servant. 

2.  Samb— Ao<  Bound  to  Assume  that  tlie  Servant  WUl  Choose  Hast- 
ardous  Methods, — An  employer  is  not  bound  to  act  on  the  assumption 
that  his  employes  will  choose  inconvenient  and  hazardous  methods  of 
their  own  volition. 

8.  Samb — Master  Required  to  Use  Reasonable  Care  and  Diligence, — 
The  law  requires  the  employer  to  use  reasonable  care  and  diligence  in 
providing  suitable  and  safe  machinery  and  appliances  for  the  use  of 
those  engaged  in  his  service,  but  if  he  fails  in  this  regard,  and  the 
employe. discovers  that  the  machinery  or  appliances  are  unfit  for  use, 
dangerous  or  insufficient,  it  is  his  duty  to  quit  the  service.  If  he  remains 
he  does  so  at  his  own  risk. 

4.  SjlKR— Obligations  of  the  Relation,— The  relation  of  master  and 
servant  implies  no  obligation  on  the  part  of  the  master  to  take  more 
care  of  the  servant  than  the  servant  is  willing  to  take  of  himself. 
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Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Superior 
Court  of  Cook  County;  the  Hon.  Jonas  HurcmNSON,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1898.  Reversed.  Opinion 
filed  March  14, 1899. 
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This  is  a  suit  to  recover  for  personal  injuries.  At  the 
time  he  received  the  injury  complained  of ,  appellee  had  been 
in  the  employ  of  appellants  for  about  six  weeks,  acting  a 
part  of  the  time  as  foreman  over  gangs  of  men  engaged  in 
burning  brush  and  excavating  dirt  from  the  Drainage 
Canal.  January  6,  1(<93,  the  date  of  the  accident,  he  was 
directed  by  one  Burns,  appellants'  general  foreman,  to  turn 
bis  men  over  to  some  one  else,  and  to  help  one  Morse,  a 
carpenter,  who  was  at  work  upon  a  bridge.  Appellee  says 
he  told  Burns  that  he  was  not  a  carpenter  and  knew  noth- 
ing about  bridge  building;  but  the  foreman  replied,  '^  Go 
right  along  and  do  what  Charlie  tells  you  and  you  will  be 
all  right." 

Morse  took  appellee  with  him  and  went  to  the  work.  At 
first,  appellee  says,  he  ^^  went  to  level  the  stone  that  was 
inside  the  abutment,  and  after  I  got  them  down,  Morse  says, 
^  We  will  get  the  timber  out,'  and  he  took  the  dolly  down 
and  laid  it  on  the  runway,  and  took  a  cant  hook.''  Appel- 
lee savs  the  '^  runway  was  about  four  feet  wide  and  140 
feet  long  and  about  ten  feet  above  the  ice  in  the  river.  The 
planks  rested  on  some  kind  of  stringers  laid  across  from 
one  abutment  to  the  other."  That  runwav  had  been 
constructed  ^^to  handle  these  heavy  timbers,"  and  was 
made  level  in  order  '^  to  run  across  "  it  the  timbers  to  be 
used  as  stringers,  which  Morse  and  appellee  were  engaged 
in  moving  when  the  accident  occurred.  Appellee  describes 
the  '^ dolly"  as  made  of  three-inch  material,  square,  with 
the  roller  in  the  center,  '^  probably  fourteen  to  eighteen 
inches,"  and  thinks  ^'  the  roller  was  four  inches  in  diameter." 
The  first  timber  was  placed  on  this  ^'  dolly "  by  Morse 
and  appellee,  Morse  taking  the  big  end.  After  going  with 
it  a  few  feet  upon  the  runway,  appellee  says  they  came 
to  a  standstill,  and  Morse  asked  one  Flvnn  to  srive  a 
push,  which  he  did.  Appellee  testifies,  ^^  After  we  got 
fairly  started,  *  *  *  we  rolled  the  timber  along  quite 
a  distance  and,  all  at  once,  it  went  off.  The  dolly  went 
down  on  the  ice  and  the  timber  over  on  the  abutments  and 
remained  there.    We  left  that  timber  there.    Then  Morse 
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told  me  to  go  on  back  and  get  another  timber.  I  did  so. 
He  went  down  to  get  the  dolly  on  the  river.  It  was  lying 
on  the  ice,  in  the  river,  right  below  the  runway.  I  suppose 
he  took  the  same  dolly  back  for  the  next  timber."  Going 
back,  Morse  and  appellee  took  another  timber,  about  the 
same  size  as  the  first  Appellee  says  that  both  timbers 
were  round,  and  had  not  been  hewn  off  at  all. 

They  placed  this  second  timber  on  the  dolly  in  the  same 
way  as  before,  and  started  across.  Again  they  ^'  got  stuck 
with  it,"  and  Morse  called  to  Brawn,  the  timekeeper  for 
appellants,  who  took  hold  ^'  and  gave  a  lift,"  as  appellee 
testifies.  Appellee  was  pushing  at  the  rear  end,  and  Morse 
was  in  front.  After  Brown  gave  them  the  lift,  he  stepped 
behind  appellee,  who  says  that  they  went  ahead,  probably 
thirty  or  forty  feet,  and  then  the  timber  and  dolly  went 
down  into  the  river,  the  big  end  going  first.  Morse  says 
the  other  end  rested  on  the  runway.  As  the  timber  went 
off,  the  end  of  it  struck  appellee's  leg,  throwing  him 
against  an  abutment,  from  which  he  fell  upon  the  ice  below, 
and  for  injuries  alleged  to  have  been  thus  caused  he  brings 
suit 

JoHK  A.  Post,  attorney  for  appellants,  Samuel  8.  Page, 
of  counsel,  contended  only  for  a  reversal  of  the  judgment 
without  a  remanding  order,  and  rely  alone  upon  those 
assignments  of  error  which  are  germane  to  that  purpose. 

Appellee  and  Morse  and  whoever  assisted  in  the  operat- 
ing and  handling  the  timber  and  dolly  in  question,  were, 
in  so  doing,  fellow-servants.  M.  &  O.  R.  R.  Co,  v.  God- 
frey, 155  111.  78;  Clay  v.  C,  B,  &  Q.  R,  R.  Co.,  1^6  111.  App. 
236;  I.  0.  R.  R.  Co.  v.  Swisher,  61  111.  App.  612;  Crispin  v. 
Babbitt,  81  N.  Y.  516;  Hussey  v.  Coger,  113  N.  Y.  614. 

Appellee  assumed  the  risk.  East  St.  Louis  Ice  &  C.  S. 
Co.  V.  Soulley,  63  111.  App.  147;  Jones  v.  Roberts,  57  111. 
App.  66;  Swift  &  Co.  v.  Rutkowski,  167  111.  159. 

There  was  no  duty  on  appellants  to  furnish  any  more 
men  than  they  did.  Karr  Supply  Co,  v.  Kroenig,  167  111. 
663;  Swift  &  Co.  v.  Rutkowski,  167  111.  159. 
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Incompetent  evidence,  admitted  at  the  trial  over  objec- 
tion, should  be  treated  as  out  of  the  record  and  should  not 
be  considered  in  support  of  the  verdict  Kiehn  v.  Bestor, 
30  111.  App.  459. 

Appellee  must  recover  upon  the  very  terms  of  his  declara- 
tion or  not  at  all.    Ebsery  v.  C.  C.  Ry.  Co.,  164  111.  523. 

Where  there  is  no  competent  evidence  reasonably  tend- 
ing to  sustain  the  allegations  of  the  declaration,  and  the 
trial  court  has  refused  to  take  the  case  from  the  jury,  the 
Appellate  Court  should  reverse  without  remanding.  Prac- 
tice Act,  81,  3  Starr  &  C.  3107;  Manistee  L.  Co.  v.  CTnion 
Nat.  Bank,  143  111.  490;  Borg  v.  C,  R.  I.  &  P.  Ry.  Co.,  163 
111.  348. 

The  fact  alone  of  failing  to  furnish  a  sufficient  or  speci- 
fied number  of  men  to  do  or  assist  in  doing  the  work  in 
question,  does  not  constitute  a  cause  of  action.  Swift  & 
Co.  V.  Rutkowski,  167  111.  156. 

Daerow,  Thomas  &  Thompson,  attorneys  for  appellee. 

The  servant  does  not  undertake  to  incur  the  risks  arising 
from  the  want  of  sufficient  and  skillful  co-laborers,  or  from 
defective  machinery  or  other  instruments  with  which  he  is 
to  work.  His  contract  implies  that,  in  regard  to  these  mat- 
ters, his  employer  will  make  adequate  provision  that  no  dan- 
ger shall  ensue  to  him.  Booth  v.  Boston  &  Albany  R.  Co., 
7a  N.  Y.  38;  Northern  Pacific  R.  Co.  v.  Herbert,  116  U.  S. 
642;  Flike  v.  Boston  &  Albany  R.  Co.,  53  N.  Y.  549;  Shear- 
man &  Redfield  on  Negligence  (5th  Ed.),  Sec.  193. 

The  tendency  of  modern  authority  is  clearly  toward  the 
view  which  holds  that  the  master  may  be  responsible  for 
injuries  which  the  employe  receives  in  doing  work  outside 
of  the  employment  for  which  he  is  hired  when  the  master 
has  been  guilty  of  negligence  which,  had  the  work  been 
that  contemplated  by  the  original  contract,  would  have 
rendered  him  liable,  and  when  the  extra  work  was  under- 
taken by  the  emploj^e  at  the  command  or  explicit  direction 
of  the  master  or  his  agent.  Buswell  on  the  Law  of  Per- 
sonal Injuries,  Sec.  212;  Lalor,  Adm'x,  etc.,  v.  C,  B.  &  Q. 
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E.  Co.,  52  111.  401;  Banks,  Adni'x,  v.  City  of  Effingham,  &3 
111.  App.  221. 

Mb.  Prbsidino  Justice  Freeman,  after  making  the  fore- 
going statement,  delivered  the  opinion  of  the  court. 

The  amended  declaration  contained  two  counts.  The  first 
charged  that  the  injury  was  caused  in  consequence  of  the 
defendants  having  furnished  an  ^^  unsafe,  unsuitable  and 
defective  dolly."  The  second  count  alleges  that  defendants 
"  failed  to  furnish  any  person  to  assist  said  boss  carpenter 
and  plaintiflF,"  and  that  *'  in  order  to  move  said  timber  prop- 
erly and  with  reasonable  safety  along  said  runway,  it  was 
necessary  for  defendants  to  furnish  for  such  purpose  a  num- 
ber of  men,  to  wit,  five  men  to  hold  said  timber  in  place 
upon  said  dolly,  and  to  prevent  said  timber  from  rolling, 
falling  or  shifting  "  while  being  moved. 

Upon  a  former  trial,  when  the  only  issue  submitted  to 
the  jury  is  said  to  have  been,  whether  the  dolly  was  defect- 
ive and  unsafe,  a  verdict  was  returned  in  favor  of  the 
defendants. 

A  new  trial  having  been  obtained,  the  Superior  Court 
took  the  case  from  the  jury  upon  the  question  of  a  defective 
dolly,  and  submitted  only  the  issue  as  to  negligence  of  the 
defendants  in  failing  to  furnish  a  sufficient  number  of  men 
to  move  the  timber  properly  and  with  reasonable  safety. 
TJpon  this  issue  the  jury  found  the  defendjants  guilty,  and 
the  latter  appeal  from  the  judgment  against  them. 

Appellants'  first  contention  is  that  appellee  and  Morse 
were  fellow-servants,  and  that  appellee  assumed  the  risks 
incident  to  the  particular  work  in  question. 

That  they  were  fellow-servants  is  not  denied.  Appellee, 
at  the  time  of  the  accident,  was  assisting  the  carpenter. 
While  the  latter  was  directing  the  work,  the  two  were, 
nevertheless,  doing  it  together.  It  does  not  appear  that 
the  carpenter  had  any  authority  except  to  tell  appellee 
what  to  do  in  the  way  of  helping.  The  rule  relating  to 
fellow-servants,  where  one  has  power  to  control  and  direct 
others  with  respect  to  the  employment,  is  stated  in  C  &  A« 
E.  E.  Co.  V.  May,  108  111.,  on  page  299. 
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In  M.  &  O.  R.  R.  Co.  v.  Godfrey,  165  111,  83,  it  is  said 
that  ^^  where  the  master  has  complied  with  his  non-assign- 
able duty  of  using  ordinary  care  in  the  selection  of  a  serv- 
ant to  whom  such. duties  are  intrusted,  for  an  injury 
occurring  through  such  servant's  neglect,  to  another  serv- 
ant, the  master  is  not  responsible,  because  their  relation  is 
that  of  fellow-servants." 

It  is  not  claimed  that  Morse  was  not  a  suitable  man  for 
the  work.  He  and  appellee  were  working  together  side  by 
side,  at  the  same  work  at  the  same  time,  under  the  same 
conditions,  and  assuming  the  same  risks.  Morse  had,  so 
far  as  appears,  no  power  over  appellee  to  compel  him  to  do 
the  work  in  any  particular  manner,  nor  to  discharge  him  if 
he  objected.  He  did  not  object,  and  assumed  such  risk  as 
was  apparent. 

The  declaration  charges  negligence  in  not  furnishing 
more  men  to  help  appellee  and  Morse  move  the  timbers  with 
safety. 

There  were  three  men  there  at  the  time  of  the  acci- 
dent— appellee,  Morse  and  firown.  The  latter,  after  having 
given  a  push  to  help  start  the  timber  over  the ''up grade" 
obstacle,  was  following  along  some  eight  or  ten  feet  in 
the  rear.  No  call  was  made  on  him  for  assistance  in 
keeping  the  log  from  rolling  off.  Apparently  it  was  not 
deemed  necessary. 

It  is  said  by  appellee's  counsel,  ''  This  was  a  round  log, 
and  placed  upon  a  dolly  with  a  flat  surface,  and  the  log 
was  not  blocked  or  fastened  in  any  way  upon  the  dolly. 
It  simply  lay  there  loose  to  be  held  on  by  the  men  who 
were  moving  it." 

It  is  not  alleged  in  the  declaration  that  the  injury  was 
occasioned  by  failure  to  block  or  fasten  the  timber  upon 
the  dolly,  although  testimony  introduced  in  behalf  of 
appellee  tends  to  show  that  such  may  have  been  the  case. 
If  so,  the  evidence  does  not  justify  recovery  on  that 
ground,  even  if  the  declaration  warranted.  There  is  no 
evidence  that  appellants  had  any  notice  or  knowledge  that 
these  men  would  undertake  to  shove  a  heavy  round  timber, 
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liable  to  roll,  across  a  narrow  runway  some  four  feet  wide, 
without  taking  the  ordinary  and  obvious  precaution  of 
blocking  it  in  some  way  upon  the  dolly  to  prevent  its 
rolling  off.  The  evidence  in  no  way  connects  appellants 
with  the  failure  to  so  block  the  timber.  It  is  not  sugo^ested 
that  they  are  in  any  way  responsible  therefor.  The  conten- 
tion of  appellee's  counsel  seems  to  be,  that  because  appellee 
and  his  co-laborer  did  not  use  this  precaution  to  prevent 
the  timber  from  rolling  in  obedience  to  natural  laws,  and 
because  the  two  men  did  not  or  could  not  prevent  its  going 
off  when  it  began  to  roll  as  they  were  moving  it,  therefore 
the  employer  was  bound  to  furnish  men  enough  to  hold  it 
in  position,  without  blocking,  by  main  strength;  and  this 
would  require  enough  men  to  pick  it  up  and  carry  it, 
according  to  some  of  appellee's  witnesses.  In  other  words, 
no  matter  how  negligent  of  an  obvious  precaution  appellee 
and  his  co-laborers  were,  the  employer  was  bound  to  fore- 
see such  negligence  and  furnish  men  enough  to  insure 
against  injury  by  substituting  physical  force  for  the  appli- 
ance ordinarily  used. 

We  do  not  understand  this  to  be  the  law.  An  employer 
is  not  bound  to  act  on  the  assumption  that  his  employes 
will  choose  inconvenient  and  hazardous  methods  of  their 
own  volition.    Karr  Supply  Co.  v.  Kroenig,  167  111.  560. 

But,  say  appellee's  counsel, "  All  of  those  who  have  been 
called  as  experts  testified  that  it  takes  more  men  where  the 
timber  is  round  and  where  it  is  not  blocked,"  and  ^^  it  must 
be  plain  that  a  greater  number  of  men  would  be  required 
than  if  the  timber  had  been  square  or  if  it  had  been  securely 
fastened."  Does  it  require  an  expert  to  prove  that  a  round 
timber  will  roll  more  readily  than  a  square  one  2  Did  it 
require  an  expert  to  inform  appellee  of  that  fact  ?  And 
whose  fault  was  it  that  it  was  not  blocked  ?  Certainly  not 
the  fault  of  the  appellants,  so  far  as  appears  from  this 
record. 

Appellee  testifies  that  he  knew  the  timber  was  round; 
knew  that  it  was  liable  to  roll,  and  knew  there  was  no 
blocking.    One  of  his  experts  testified,  '^  It  is  almost  im- 
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possible  to  handle  round  timbers  on  a  dolly  without  having 
it  well  blocked  and  secured."  And  another  says,  '^  There 
ought  to  be  men  on  each  side  of  the  dolly  to  keep  it  in  the 
center  or  it  ought  to  be  blocked."  He  also  says,  ^'  There 
would  be  no  danger  of  the  timber  going  off  if  it  was  prop- 
erly blocked.  In  that  case  the  men  would  not  have  to  hold 
it  on,  but  would  have  to  shove.  It  would  talce  five  men 
for  the  muscular  power  necessary." 

It  is  not  claimed  that  the  accident  was  caused  by  the  lack 
of  muscular  power  to  move  the  timber.  According  to 
appellee's  witnesses,  more  muscular  power  was  necessary  to 
hold  the  timber  in  place  because  it  was  not  blocked.  Each  of 
the  three  witnesses  called  as  experts  in  behalf  of  the  appel- 
*  lee,  to  testify  how  many  men  would  be  required  to  safely 
move  the  timber,  based  their  testimony  in  that  regard  on 
the  assumption  that  no  blocks  or  chips  or  wedges  were  used 
to  hold  it. 

"  The  law  requires  the  employer  to  use  reasonable  care 
and  diligence  in  providing  suitable  and  safe  machinery  and 
appliances  for  the  use  of  those  engaged  in  his  service,  but 
if  the  emplover  fails  in  this  regam,  when  the  employe  dis- 
covers that  the  machinery  or  appliances  are  unfit  for  use  or 
dangerous  or  insufficient,  it  is  his  duty  to  quit  the  service  of 
the  employer;  but  if  he  remains,  he  does  so  at  his  own  risk« 
So  in  tnis  case.  If  it  was  the  duty  of  appellants  to  employ 
more  help  in  order  to  render  the  performance  of  the  labor 
appellee  was  employed  to  perform  reasonably  safe,  and 
appellant  failed  in  that  duty,  when  that  fact  was  discovered 
by  appellee  it  was  his  duty  to  quit  appellant's  service;  but 
if  he  remained  he  did  so  at  his  own  risk."  Swift  v.  Rut- 
kowski,  167  111.  156. 

Here  there  is  no  evidence  that  the  employer  had  failed  to 
provide  suitable  and  safe  appliances,  no  evidence  at  all  indi- 
cating that  material  for  blocking  or  wedging  was  not  at 
hand.  If  the  jury  found  that  appellee  had  no  knowledge 
or  notice,  and  by  the  use  of  ordinary  care  and  caution 
could  not  have  had,  of  the  risk  or  danger  attendant  upon 
the  work,  such  finding  is  not  supported  by  the  evidence. 
Appellee,  in  his  testiraon}^  apparently  intends  to  convey  the 
impression  that  the  first  timber  ^'  went  off  all  at  once/' 
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before  it  was  intended  to,  and  says,  on  cross-examination, 
"  I  don't  know  whether  we  had  got  this  log  to  the  place 
where  it  was  wanted  or  not."  By  his  own  statement,  he 
knew  and  had  just  observed  that  such  a  timber  would  roll 
off,  and  roll  off  suddenly.  If  this  was  so,  he  had  notice  of 
the  very  danger  which  caused  the  accident 

The  evidence  does  not  show  that  a  sufScient  number  of 
men  were  not  furnished,  if  any  precaution  had  been  taken 
to  prevent  the  timber  from  rolling  by  wedging  or  blocking 
it  on  the  dolly,  and  does  not  sustain  the  declaration. 
The  injury  was  not  caused  by  lack  of  men,  but  by  lack  of 
an  ordinary  precaution,  for  which  appellants  are  not 
responsible. 

In  Karr  Supply  Co.  v.  Kroenig,  167  111.  560,  it  is  said: 
^^  Defendant,  in  furnishing  help,  was  not  bound  to  act  upon 
the  assumption  that  its  servants  would  undertake,  without 
any  direction  as  to  how  the  work  should  be  done,  to  lower 
the  tank  by  the  most  inconvenient  and  hazardous  method. 
It  had  a  ri^ht  to  assume  they  would  use  a  reasonable  and 
proper  method  when  left  to  make  their  own  selection." 

Appellants  bad  a  right  to  assume  that  appellee  and  Morse 
would  use  reasonable  and  proper  precautions,  or  at  least, 
keep  out  of  its  way,  if  the  timber  was  not  blocked.  As 
is  said  in  the  case  last  quoted,  ^  There  was  no  evidence 
whatever  tending  to  prove  that  defendant  knew,  or  ought  to 
have  known,  any  more  about  the  number  of  men  required, 
or  the  necessary  appliances,  than  the  plaintiff."  The  rule  is 
long  established,  and  by  this  time  should  be  well  known, 
that  ^*  the  relation  of  master  and  servant  implies  no  obliga- 
tion on  the  master  to  take  more  care  of  the  servant  than  the 
servant  is  willing  to  take  of  himself."  Missouri  Furnace  Co. 
V.  Abend,  107  111.  44;  Karr  Supply  Co.  v.  Kroenig,  167  111. 
660. 

The  record  contains  nearly  a  thousand  pages,  and  there 
are  thirty-five  assignments  of  error.  We  have  not  under- 
taken to  review  all  these  alleged  errors  at  length,  or  discuss 
all  the  points  made  in  the  respective  briefs. 

The  evidence  fails  to  sustain  the  declaration,  and  shows 
a  state  of  facts  such  as  to   preclude   recovery    against 
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appellants.  No  negligence  of  theirs  contributing  to  the 
alleged  injury  has  been  shown.  It  is  our  duty  to  put  an 
end  to  useless  litigation,  and  the  judgment  of  the  Superior 
Court  is  accordingly  reversed  without  remanding.  Re- 
versed. 
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1.  Revenue  Stamp— 3b  be  Affixed  to  Receipts  hy  the  Carrier. —Under 
the  Act  of  Congress  to  provide  ways  and  means  to  meet  war  expendi- 
tures, etc,  approved  June  18,  1898,  it  is  the  duty  of  common  carriera, 
upon  receiving  packages  for  transportation,  to  issue  receipts  and  bilk  of 
lading  therefor  and  to  affix  thereto,  without  demanding  or  receiving 
from  the  shipper,  the  revenue  stamp  required  by  such  act 

2.  Same— 7b  be  Affixed  by  the  Carrier. —The  revenue  stamps  upon 
receipts  and  bills  of  lading  issued  by  express  companies  upon  receipt  of 
packages  and  parcels  for  transportation,  are  to  be  affixed  by  the  compa- 
nies and  not  by  the  shipper. 

8.  OOMMON  Cakbikbo— Right  to  Revim  C^arfiies.— When  the  in- 
creased cost  of  handling  and  transportation  demand  it,  a  common  car- 
rier has  the  right  co  revise  and  increase  his  rates;  but  he  can  not  arbitra- 
rily do  so  in  order  to  make  his  customers  or  the  public  pay  a  tax  imposed 
by  law  upon  him  or  upon  the  business  transacted  by  him. 

4.  Same— Requiring  the  Shipper  to  Pay  for  the  Stamp  not  a  Revision 
of  Rates, — A  rule  of  an  express  company  requiring  shippers,  in  addition 
to  its  former  rates,  to  pay  the  stamp  tax  upon  its  receipts  and  bilk  of 
lading,  is  not  a  revision  or  increase  of  rates,  because  it  adds  to  the  former 
rate  the  same  amount  in  each  transaction. 

5.  Stamp  TAX-^Neoesearily  Ar&itrary.— The  stamp  tax  is  necessarily 
an  arbitrary  one.  It  may  be  imposed  by  the  government  without  r^ard 
to  value  or  the  amount  of  the  transaction  or  the  cost  or  expense  attend- 
ing it. 


Mandftmas,  to  compel  an  express  company  to  receipt  for  carriage 
and  transportation  of  packages.  Trial  in  the  Circuit  Court  of  Cook 
County;  the  Hon.  Murray  F.  Tulet,  Judge,  presiding.  Hearing  and 
decree  for  relator;  appeal  by  respondent.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1806.  Affirmed.  Opinion  filed  Mansh  14» 
1899. 
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WiLLABD  &  Evans,  attorneys  for  appellant;  La^^rencb 
Maxwell,  Jr.,  of  oounseL 

Even  if  the  act  in  terms  imposes  the  tax  npon  the  express 
company,  the  latter  may,  nevertheless,  lawfully  require  its 
reimbursement  as  a  condition  of  accepting  goods  for  traiis- 
portation.  Jones  v.  Van  Benthuysen,  103  U.  S.  87,  88; 
Seligman's  Essays  on  Taxation,  p.  204;  Pomeroy's  Constitu- 
tional Law,  p.  230;  John  Stuart  Mills'  Principles  of  Political 
Economy,  Vol.  2,  p.  415;  Gregg  v.  Sanford,,  65  Fed.  Rep. 
151,  154  (C.  C.  A.);  Piatt  v.  Colvin,  50  Ohio  St.  703. 

The  act  does  not  impose  the  tax  upon  the  express  com- 
pany or  its  business,  but  merely  upon  the  transaction  of 
shipment,  and  in  terms  provides  that  it  may  be  paid  by 
either  party  to  the  transaction.  Act  of  Congress  of  June 
13, 1898,  C.  448, 30  Stat.,  pp.  451-459;  Congressional  Record, 
Vol.  31,  p.  5627. 

The  writ  of  mandamus  will  not  be  awarded  in  any  case 
unless  the  relator  shows  a  clear  legal  right.  It  will  never 
be  granted  in  a  case  doubtful  either  as  to  law  or  fact;  and 
this  rule  is  not  changed  by  the  Illinois  statute  on  manda- 
mus. 

Questions  involving  reasonableness  of  rate  can  not  be 
determined  in  this  action.  Nebraska  Tel.  Co.  v.  State,  76 
K  W.  Rep.  171. 

MoRAN,  Ebaus  &  Mayeb,  attonieys  for  appellee. 

The  duty  of  afBxing  and  canceling  the  stamp,  and  the 
liability  to  the  penalty  for  failing  to  do  so,  are  clearly  and 
expressly  imposed  on  the  express  company. 

In  construing  the  act  of  1866,  Commissioner  of  Internal 
Revenue  Rollins  said : 

It  is  the  duty  of  the  maker  of  an  instrument  to  affix  the 
stamp  thereto,  and  to  cancel  the  same  in  the  manner 
required  by  law.    (4  Int.  Rev.  Rec.,  p.  61;  4  Int.  Rev.  Rec. 

p.  164.) 

That  the^execution  of  the  receipt  includes,  as  a  necessary 
act  to  execution,  the  affixing  and  cancellation  of  the  stamp. 
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appears  from  the  opinion  of  the  Supreme  Court  in  Latham 

V.  Smith,  45  111.  26,  28. 

Speaking  of  the  stamp,  the  court  says : 

^^  If  necessary,  the  note  was  as  incomplete  (without  the 
stamp)  as  if  it  bad  lacked  the  maker^s  signature,  and  the 
attaching  and  canceling  it,  without  authority,  would  be  as 
unauthorized  as  writing  the  maker's  name  to  the  instrument 
without  authority.  Ir  that  is  important,  it  is  the  last  act 
essential  to  its  validity  and  is  as  much  the  act  of  the  maker 
as  is  the  signature.^    Myers  v.  Smith,  48  Barb.  (N.  Y.)  614. 

When  the  legislature  puts  a  construction  on  an  act,  a  sub* 
sequent  cognate  enactment  in  the  same  terms  will^  prima 
faciey  be  understood  in  the  same  sense.  Endlich  on  Inter- 
pretation of  Statutes,  Sec,  365;  Blac*k  wk  Interpretation  of 
Laws,  161. 

The  common  law  liability  of  an  express  company  does 
not  rest  in  contract,  but  is  imposed  upon  it  by  the  law. 
Hence,  when  goods  are  offered  the  company  for  transpor- 
tation, it  must  receivethem  on  being  paid  or  tendered  the 
reasonable  rates  for  carriage,  Kirby  t.  Adams  Ex.  Co.,  2 
Mo.  App.  369;  So.  Ex.  Co.  v.  Moon,  39  Miss.  822;  U.  S.  Ex. 
Co.  V.  Hutchins,  67  111.  348;  Pacific  Ex.  Co.  v.  Shearer,  160 
111.  215;  Buckland  v.  Adams  Ex.  Co.,  97  Mass.  124;  Bank  of 
Kentucky  v.  Adams  Ex.  Co.,  93  U.  S.  174. 

Per  Curiam. 

This  appeal  is  from  an  order  of  the  Circuit  Court  direct- 
ing that  a  peremptory  writ  of  mandamus  issue  to  the 
United  States  Express  Company,  a  carrier,  commanding  it  to 
receive  for  carriage  and  transportation  the  specific  package 
or  parcel  mentioned  in  the  petition  for  the  writ,  and  all 
other  packages  or  parcels  that  the  relator  may,  from  time 
to  time,  tender  to  said  company  for  carriage  and  transporta- 
tion in  the  usual  course  of  its  birsiness  as  a  carrier,  provided 
the  relator  shall  tender  payment  to  said  company  of  its 
regular,  usual  and  reasonable  transportation  charges  there- 
for, without  demanding  or  receiving  from  the  relator  the 
revenue  stamp,  or  payment  of  the  value  thereof  required 
by  the  act  of  Congress  to  provide  ways  and  means  to  meet 
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war  expenditures,  etc.,  approved  June  13,  1898,  to  beaflGixed 
to  bills  of  lading  or  receipts  issued  by  said  company. 

The  real  object  of  the  proceedi;ig,  and  the  specific  issue 
involved  is,  who  is  to  pay  the  tax  of  the  cost  of  the  stamp — 
the  carrier  or  the  shipper? 

And  that  question  does  not  in  any  manner  involve  the 
right  of  the  shipper  and  carrier  to  bargain  as  they  may 
please  in  reference  to  casting  the  burden  of  the  tax  upon 
one  or  the  other,  concerning  which  power  and  right  to  con- 
tract there  could  hardly  be  a  question,  and  with  which  the 
United  States  has  no  direct  concern.  It  is  only  as  to 
which  of  the  two  shall  bear  it  when  they  do  not  agree. 

The  act  of  Congress  d^>es  not  affect  the  common  law  duty 
and  right  of  carrier  and  shipper,  as  between  themselves.  It 
simply  superadds  to  the  ulialtered  common  law  duty  of  the 
carrier  to  receiver  and  carry,  the  requirement  that  it  shall 
issue  a  receipt  or  bill  of  lading  for  whatever  package  or  par- 
cel it  does  receive  to  carry,  and  that  such  receipt  shall  have 
affixed  to  it  a  revenue  stamp  of  the  value  of  one  cent.  By 
every  rule  of  construction  and  inference,  the  duty  to  fur- 
nish and  pay  for  the  stamp  required  to  be  put  upon  the 
receipt,  which  must,  under  the  law.  be  issued,  devolves 
upon  the  carrier,  who  is  required  to  issue  it  The  carrier 
must  issue  the  receipt;  it  can  not  issue  it  unless  stamped, 
without  subjecting  itself  to  a  penalty  many  times  in  excess 
of  the  value  of  the  stamp.  It  is  for  the  carrier's  benefit 
that  the  stamp  must  be  affixed  and  canceled,  for  without 
the  stamp  it  can  not  do  business.  The  shipper's  rights 
under  the  law  are  not  dependent  upon  the  issuance  of  a 
receipt  to  him.  As  to  him  it  imposes  no  burdens  and  gives 
no  rights,  and  is  not  even  necessary  as  evidence;  it  is  a  mere 
convenience  as  to  him. 

'  And,  besides,  it  is  manifest  from  the  whole  act  and  the 
purposes  it  was  enacted  to  aid  in  accomplishing,  that  the 
legislative  intent  in  enacting  it  was  to  place  a  tax  upon  the 
business  of  the  carrier,  and  this  the  carrier  should  not  be 
permitted  to  avoid  by  forcing  its  share  of  lawful  burden 
upon  an  unwilling  shipper. 

YoIhLXXX  29 
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In  order  to  speed  the  cause,  we  refer  to  the  opinion  of 
Judge  Tuley  delivered  when  the  case  was  before  the  Cir- 
cuit Court,  which  shows  in  detail  most  of  the  main  features 
of  the  case  that  govern  our  decision,  omitted  in  what  we 
have  said.  In  addition  to  that  opinion,  we  refer  to  the 
case  of  the  Attorney  General  ex  rel.  v.  American  Express 
Co.,  decided  by  the  Supreme  Court  of  Michigan,  December 
6,  1898  (77  N.  W.  Rep.  317). 

Judge  Tuley's  opinion  is  as  follows : 

"  The  relator  in  this  case,  the  Western  Wheel  Works,  an 
Illinois  corporation,  engagied  in  business  in  Chicago,  was  in 
the  habit  of  shipping  by  the  defendant,  the  United  States 
Express  Company,  a  large  number  of  packages  daily,  some- 
times amounting" to  between  one  and  two  hundred  a  day. 

About  the  8th  of  June,  1898^  and  after  the  passage  of  the 
act  of  Congress  known  as  the  '  War  Kevenue  Act,'  it  took  a 
package  to  the  office  of  the  express  company  for  shipment 
to  a  point  called  Pine  Bluff,  in  the  State  of  Arkansas.  The 
rate  charged  by  the  express  company  had  been,  as  appears 
by  the  evidence,  forty-five  cents  for  a  package  of  that  char- 
acter for  the  last  six  or  eight  years.  When  the  paeka^ 
was  tendered  to  the  company,, the  evidence  shows  that  the 
agent  started  to  till  out  a  blank  bill  of  lading  or  receipt  for 
the  shipment,  and,  observing  that  the  party  making  the 
shipment  counted  out  forty-five  cents  to  pay  the  charges, 
the  agent  demanded  that  he  should  pay  in  addition  one  cent 
of  a  revenue  stamp  to  be '  attachea  to  the  bill  of  lading, 
and  upon  his  refusal  Uk  do  so,  the  company,  by  its  agent, 
refused  to  accept  the  parcel  for  transportation. 

There  is  some  little  difference  in  the  evidence  as  to  what 
occurred  at  the  time  of  the  presentation  of  the  package,  but 
there  is  no  doubt  of  this  lact,  that  the  agent  refused  to 
receive  the  package  unless  the  one  cent  for  the  revenue 
stamp  was  paid  in  addition  to  the  forty-five  cents,  which 
is  the  material  fact  in  the  case. 

Thereupon  this  petition  in  the  name  of  the  people  on 
relation  of  the  Western  Wheel  Works,  was  filed. 

The  company  filed  an  answer  denying  in  general  all  the 
allegations  in  the  petition. 

The  question  involved  in  this  case  is  upon  whom,  under 
the  act  of  Congress,  is  the  obligation  imposed  to  pay  the 
stamp  tax — the  express  company  or  the  shipper. 

That  depends,  first,  upon  the  construction  to  be  plaoed 
primarily  upon  the  portion  of  the  stamp  act  referring  to 
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and  headed  ^  Express  and  Freight,'  taken,  of  course,  in  con- 
nection with  all  other  relative  provisions  of  the  act  of  Con- 
gress. 

The  section  refers  to  express  companies,  railroad  corpora- 
tions, persons,  etc,,  engaged  in  the  business  of  carriers  for 
hire,  and  require^  them  to  issue  bills  of  lading,  etc.,  or  other 
evidence  of  the  receipt  of  the  property  for  each  shipment 
received.  It  is  conceded  that  the  language  is  sufficiently 
broad  to  cover  express  comp^^ny  receipts,  which  are,  in  fact, 
nothing  more  than  bills  of  lading.  The  section  as  appli- 
cable to  express  companies,  eliminatinor  what  refers  to  otner 
companies,  would  read  as  follows :  *'  It  shall  be  the  duty  of 
every  express  company  ^  *  *  to  issue  to  the  shipper 
*  *  *  or  person  from  whom  any  goods  are  accepted  for 
transportation,  a  bill  of  lading  *  *  *  for  each  shipment 
received  for  carriage  or  transportation  *  *  *  and  there 
shall  be  duly  attached  and  canceled  as  in  this  act  provided 
to  each  of  said  bills  of  lading  *  *  *  a  stamp  of  the 
value  of  one  cent.  *  *  *  Any  failure  to  issue  such  bills 
of  lading  *  *  *  as  herein  provided  shall  subject  the 
express  company  *  *  *  to  a  penalty  of  fifty  dollars 
for  each  offense,  and  no  such  bill  of  lading  *  *  *  shall 
be  used  in  evidence  unless  it  shall  be  duly  stamped  as  afore- 
said.' 

The  act  of  Congress  referred  to  is  entitled  :  '  An  Act  to 
provide  ways  and  means  to  meet  war  expenditures  and  for 
other  purposes.' 

It  aims  to  raise  revenue  to  meet  war  expenditures  by  tax- 
ation. 

The  Supreme  Court  of  the  United  States,  in  what  is  called 
the  Foreign  Bond  case,  loth  Wallace,  uses  this  language  in 
regard  to  the  subject-matter  of  taxation :  , '  The  suojects  of 
taxation  are  persons,  property  and  business.  Whatever 
form  taxation  may  assume,  whether  as  duties,  imports, 
excises  or  licenses,  it  must  relate  to  one  of  these  subjects.  It 
is  not  possible  to  conceive  of  any  other,  though,  as  applied 
to  them,  the  taxation  may  be  exercised  in  a  variety  of 
ways.' 

The  subjects  of  taxation  referred  to  in  the  act,  among 
others,  are  the  railroad  companies,  express  companies,  and 
other  common  carriers,  steamboats,  etc.,  telephone,  life 
insurance  and  various  other  business  and  occupations. 

It  was  not  the  intent  to  tax  the  corporation  or  person 
engaged  in  the  express  business.  It  was  not  intended  to 
t*ix  the  property  or,  capital  stock  employed  by  such  corpora- 
tion or  person  in  such  business.    It  must,  therefore,  be  the 
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business  of  the  corporation  or  person  engaged  in  the  occu- 
pation of  a  common  carrier  which  the  law  intends  to  tax. 
The  business  is  taxed,  not  on  its  receipts,  nor  according  to 
its  extent,  but  by  levying  and  collecting  a  tax  for  and  in 
respect  of  instruments  (bills  of  lading,  receipts,  etc.)  men- 
tioned in  Schedule  A,  or  for,  and  in  respect  of,  the  vellum, 
parchment  or  paper  upon  which  such  instruments  shall  be 
written  or  printed.     (See  section  6.) 

That  is  to  say,  the  act  is  an  exercise  of  the  power  to  tax 
the  business  of  the  express  company  by  way  of  or  by  means  of 
imposing  a  stamp  tax  on  its  bills  of  lading  or  receipts, 
which  it  is  compelled  to  use  in  the  transaction  of  its  busi- 
ness. 

How  has  the  law-making  power  exercised  its  taxing 
power,  and  has  it  done  so  in  a  manner  clear  and  free  of  any 
reasonable  doubt? 

The  section  quoted,  headed  'Express  and  Freight,'  makes 
it  the  duty  of  the  express  company  to  issue  with  each  ship- 
ment or  package  received  a  bill  of  lading  (or  receipt — I  use 
them  interchangeably). 

What  is  meant  by  'duty '  ?  The  meaning  in  law  is  *  that 
which  a  person  is  bound  by  any  legal  obligation  to  pay,  do, 
or  perform.' 

The  express  company  is  put  under  a  legal  obligation  to 
do  what?    To  issue  a  bill  ox  lading. 

What  is  it  *  to  issue '  ?  To  *  issue '  is  to  send  out,  to  send 
forth,  f|,s  to  issue  an  order  of  a  commanding  officer,  or  to 
issue  a  writ  or  precept  of  the  court. 

The  bill  of  lading  or  receipt  must  be  set  forth,  parted 
with,  or,  in  other  words,  issued  by  the  express  company^ 

Must  be  issued  to  whom  ?  The  law  is  clear,  to  tne  ship- 
per, consignor,  agent  or  person  from  whom  the  goods  are 
accepted  for  transportation. 

But  what  kind  of  a  bill  of  lading  is  the  express  company 
under  legal  obligation  to  so  issue  to  the  shipper? 

It  would  be  an  absurd  conclusion  to  say  that  the  company 
is  required  to  issue  to  the  shipper  an  unstamped  bill  or  lad- 
ing or  receipt,  the  issuing  of  which  is  made  a  penal  offense 
by  section  7  of  the  act. 

It  was  not  the  intent  of  the  statute  to  place  the  express 
company  under  an  obligation  to  do  an  illegal  act.  The  bill 
of  lading,  or  receipt  that  the  express  company  is  to  issue, 
must  be  a  complete  bill  of  lading,  a  legal  instrument,  and 
this  can  only  be  a  stamped  instrument.  This  is  the  clear 
intent  of  the  section,  because  it  not  only  requires  the  express 
company  to  issue  a  bill  of  lading,  but  proceeds, '  and  there 


FiBST  District — October  Trrh,  1898.      453 

U.  S.  Expren  Co.  v.  People. 

shall  be  duly  attached  and  canceled  as  in  this  act  provided, 
to  each  of  said  bills  of  lading  *  *  «  a  stamp  of  the 
value  of  one  cent.  ♦  *  *  Any  failure  to  issue  such  bill 
of  lading  *  *  *  as  herein  provided,  shall  subject  the 
railroad,  express  companies,  etc.,  to  a  penalty  of  fifty 
dollars.' 

The  penalty  is  imposed  for  a  failure  to  issue  a  bill  of 
lading  with  tfie  stamp  attached. 

The  word  ^such'  qualifies  all  that  goes  before  in  connec- 
tion with  the  bill  oi  lading,  and  must  by  all  rules  of  con- 
struction be  held  to  mean  a  bill  of  lading  with  the  stamp 
attached. 

It  is  contended  that  the  section  quoted  does  not  expressly 
state  that  the  express -company  shall  attach  and  cancel  the 
stamp.  It  is,  however,  a  necessary  inference  that  it  shall 
do  so.  It  is  made  its  duty  to  issue  the  bill  of  lading;  it 
can  onlv  issue  a  legal  bill  of  lading,  and  that  is  one  duly 
stamped.  The  shipper  has  nothing  to  do  with  the  issuing, 
the  sending  forth  the  bill  of  lading.  The  stamp  must  not 
only  be  affaxed,  but  must  be  ^canceled,'  as  in  the  act  pro- 
vided. 

Section  9  of  the  act  provides  that  where  an  adhesive 
stamp  shall  be  used  for  denoting  the  tax  imposed  by  the 
act,  the  person  using  or  aifixing  the  same  shall  cancel  the 
stamp  in  a  certain  manner  therein  specified. 

If  the  duty  of  the  express  company  is  to  issue  a  complete 
— a  legal — bill  of  lading,  it  must  be  one  with  the  stamp 
affixed  and  canceled;  and  the  company  can  only  fulfill  that 
duty  by  so  affixing  and  canceling  the  stamp.  This  would 
appear  to  be  a  necessary  inference  from  the  duty  imposed 
by  the  act. 

It  is  contended  that  this  construction  put  upon  the  words 
'  such  bill  of  lading,'  if  applied  to  the  same  words  in  the 
next  following  provision,  prohibiting  the  reception  by  the 
courts  of  ^such  bills  of  lading'  as  evidence,  unless  duly 
stamped,  would  make  the  law  mean  that  no  stamped  bill  of 
lading  should  be  received  as  evidence.  Such  a  construction 
could  not  be  made,  as  it  is  opposed  to  the  very  spirit  and 
intent  of  the  act.  A  court  is  not  disposed  to  be  hypercrit- 
ical as  to  the  use  of  words  by  the  legislative  body,"ii  it  can 
discover  the  purpose  and  intent  of  the  legislature,  and,  if 
necessary,  it  will,  in  construing  the  act,  reject  as  surplusage 
a  word  that  is  inadvertently  used. 

Congress  has  no  power  to  prescribe  to  courts  what  they 
shall  or  shall  not  receive  as  evidence.  That  is  so  held  in 
case  of  Craig  v.  Dimock,  47  III.  308.    Although  Congress 
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has  no  ]>ower  to  prescribe  to  courts  what  they  shall  or  shall 
not  receive  as  evidence,  the  court  would  not  construe  the 
act  as  an  attempt  by  Congress  to  dictate  to  the  court  wliac 
it  should  or  should  not  receive  in  evidence,  but  will  construe 
the  sentence  referred  to,  as  intended  to  provide  a  farther 
method  of  enforcing  the  payment  of  the  stamp,  and  will, 
undoubtedly,  aid  the  legislative  power  in  the  collection  of 
its  revenue,  by  refusing  to  receive  in  evidence  such  instru- 
ment not  stamped,  or  at  least  until  the  stamps  shall  have 
been  first  af&xed. 

There  is  some  language  in  section  6  of  the  act  which  is  re- 
lied upon  to  show  that  the  tax  may  be  paid,  either  by  the 
express  company  or  by  the  shipper.  Tue  section  provides 
*  that  there  snalf  be  levied,  collected  and  paid  for  and  in  re- 
spect of  the  bonds,  instruments,  etc.,  matters  and  things 
mentioned  iand  described  in  Schedule  A  of  this  act  and  for 
or  in  respect  of  the  vellum,  parchment  or  paper  upon  which 
said  instrument,  matters  or  things,  or  anv  of  them,  shall  be 
written  or  printed— by  any  person  or  persons,  or  parties  who 
shall  make,  sign  or  issue  the  same,  or  for  whose  use  and 
benefit  the  same  shall  be  made,  signed  and  issued,  the  sev- 
eral taxes  or  sums  of  money  set  down  in  figures  against 
the  same,  respectively,  or  otherwise  specified  or  set  forth  in 
the  said  scheuule.' 

These  are  general  words  applicable  to  all  the  numerous 
documents,  instruments,  businesses,  etc.,  enumerated  in 
Schedule  A. 

The  words,  ^  for  whose  use  or  benefit  the  bill  of  lading 
shall  be  made,  signed  or  issued,'  may  be  held  to  apply  in 
principle  where  the  transaction  (or  the  making  of  the  receipt) 
IS  done  by  an  agent  or  broker;  but  there  are  matters  speci- 
fied in  Schedule  A,  where  it  is  clearlv  intended  that  the 
])arty  for  whose  use  or  benefit  the  bill  of  lading  is  made 
shall  pay  the  tax,  as,  for  instance,  where  entries  are  made 
of  goods  at  the  custom  house  and  a  receipt  or  certificate  is 
given  therefor,  and  also  entries  for  the  withdrawal  of  goods 
or  merchandise  from  a  customs  bonded  warehouse  and  a 
receipt  or  certificate  is  therefor  given.  But  such  general 
language  used  to  designate  all  persons  or  classes  of  persons 
who  may,  under  any  provision  of  the  act,  be  required  to  pay 
the  stamp  tax,  will  not  be  allowed  to  cast  any  doubt  upon 
the  express  provision  of  the  act  requiring  the  express  com- 
pany to  issue  a  receipt  to  the  shipper. 

It  is,  however,  contended  by  the  defense,  that  a  common 
carrier  may  stipulate  as  to  the  terms  of  his  contract,  and  that 
the  court  can  not  prescribe  the  terms  or  price  of  transporta- 
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tioQ  by  the  carrier;  that  in  demanding  the  payment  of  the 
tax  as'an  addition  to  the  fixed  rate  it  has  only  exercised  its 
right  to  make  and  fix  reasonable  rates. 

it  must  be  admitted  that  when  the  increased  cost  of 
handling  and  transportation  demand  it,  a  common  carrier 
has  the  right  to  revise  and  increase  his  rate,  but  he  can  not 
arbitrarily  do  so  in  order  to  make  his  customers  or  the  pub- 
lic pay  a  tax  imposed  by  law  on  such  a  carrier  or  upon  the 
business  transacted  by  him. 

The  real  contention  between  the  shipper  and  the  express 
company  is  as  to  who  shall  pay  this  tax,  and  the  express 
company  is  endeavoring  to  make  the  shipper  pay  it. 

The  evidence  shows  that  after  the  passage  of  the  act  and 
before  it  went  into  effect,  to  wit,  on  June  29th,  the  com- 
pany's general  agent  issued  a  certain  circular  to  all  shippers 
of  fruit  and  produce,  etc.,  informing  them  of  the  going  into 
effect  of  the  new  law  on  July  1,  1808,  and  stating  that  it 
requires  the  company  to  see  that  a  revenue  stamp  of  one 
cent  is  affixed  to  each  express  receipt  issued;  that  the  com- 
pany will  decline  to  receive  any  shipments  offered  to  go  by 
express  unless  they  are  entered  upon  the  express  receipts 
used  bv  the  company  and  a  one  cent  revenue  stamp  affixed 
to  each  receipt.  'Shippers  will  be  expected  to  pay  to  the 
company  one  cent  for  each  receipt  issued.' 

A  letter  of  instructions  by  the  general  agent  was  also 
issued  about  the  29th  of  June,  with  reference  to  the  same 
matter.  ^  A  receipt  must  be  given  for  all  express  matter.' 
it  states  '  and  stamps  must  be  canceled  with  the  letters  '^  U. 
S.  X.,"  and  date  in  ink,  indelible  pencil  or  rubber  stamp  by 
the  party  signing  the  receipt;  the  value  of  the  stamp  must 
be  collected  from  the  party  to  whom  the  receipt  is  given.' 

*  Canceling  stamps  will  be  furnished.'  '  Keceipts  for 
deadhead  matter  require  a  one  cent  stamp,  w^hich  must  be 
collected  of  shipper.* 

On  Julv  1st,  from  the  home  office  at  New  York,  a  gen- 
eral circular  to  all  the  agencies  was  issued  in  regard  to  the 
same  matter,  in  which  they  are  informed  that  a  receipt 
must  be  issued  '  for  each  and  every  shipment  of  goods 
accepted  for  transportation  over  this  oom|)any's  lines.'  *  To 
every  receipt  and  duplicate  thereof  for  a  shipment  of  goods 
within  the  United  States  there  must  be  affixed  a  United 
States  revenue  stamp  of  the  value  of  one  cent.'  '  The  stamp, 
after  being  affixed,  must  be  canceled  by  writing  or  stamp- 
ing thereon  with  ink  or  with  indelible  pencil  l;he  initials 
"  U.  S.  X."  and  the  date  of  the  receipt.'  'In  every  case  the 
amount  of  stamps  must  be  collected  from  the  party  to 
whom  the  receipt  is  issued.' 
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^Qaotation  of  rates,  etc.  On  and  after  July  1,  1898,  all 
rates  quoted  must  be  ^^plos  the  government  stamp  tax." ' 

It  is  apparent,  therefore,  that  in  demanding  tnis  tax  of 
the  shippers,  the  express  company  has  made  no  revision  of 
its  rates,  nor,  in  fact,  fixed  any  increased  rate,  and  that  there 
is  simply  an  effort  of  the  express  company  to  mskke  the 
shipper  pay  the  tax,  levied,  as  I  have  stated,  upon  the  busi- 
ness transactions  of  the  company,  by  the  a^ncy  or  means 
of  a  stamp  tax  upon  the  bills  of  lading  which  the  company 
is  re(}uired  to  issue. 

It  IS  not  a  revised  increase  of  rate,  because  it  adds  to  the 
former  rate  the  same  amount  in  each  case  or  transaction. 

The  rate  or  charge  as  fixed  heretofore  by  the  company 
must  necessarily  give  a  larger  profit  in  some  cases  than  in 
others,  and  the  cost  of  handling  and  transportation  be 
greater  in  some  than  in  others.  It  would,  thei^fore,  follow^ 
that  in  some  cases  the  old  rate  for  transportation  might  be 
a  reasonable  one,  and  might  vield  a  reasonable  profit,  even  if 
the  express  company  should  be  obliged  to  pay  tnis  stamp  tax. 

The  express  company  is  a  common  carrier;  is  carrying  on 
a  business  affected  with  a  public  interest.  It  can  not  arbi- 
trarilv  fix  its  own  rates  or  make  such  a  contract  with  each 
shipper  as  it  pleases.  It  must  treat  all  alike  and  must  carry 
for  all  at  a  reasonable  rate  or  charge.  The  power  to  revise 
its  rates  and  fix  a  reasonable  charge  or  rate  does  not  author- 
ize it  to  arbitrarilv  increase  all  its  rates  by  a  horizontal 
increase  thereof  without  regard  to  whether  such  increase 
leaves  a  rate,  as  to  any  particular  shipment,  a  reasonable  or 
unreasonable  one. 

The  stamp  tax  is  necessarily  an  arbitrary,  one.  It  may  be 
imposed  by  the  government  without  regard  to  value  or  the 
amount  of  the  transaction  or  the  cost  or  expense  attending 
the  transaction. 

The  tax  is  the  same  on  a  receipt  for  a  parcel  that  may  be 
delivered  by  hand  within  a  block  or  two  as  it  is  on  a  receipt 
for  a  package  that  has  to  be  several  times  handled  and 
carried  thousands  of  miles  by  the  express  company. 

The  express  company  has  not  the  power  of  the  national 
government,  and  can  not  in  a  like  arbitrary  manner  add  to 
its  rate  for  performing  its  duties  as  a  common  carrier. 

If  it  is  an  increase  of  rate,  this  is  what  it  has  attempted 
to  do;  but  as  before  stated,  it  is  not,  in  fact,  a  revision  or 
increase  of  rates,  but  it  is  an  arbitrary  attempt  of  the  com- 
pany to  make  the  shipjier  pay  a  tax,  which  the  law  requires 
the  com  pan}'  to  pay.  The  court  must  regard  the  substance 
of  the  contention  and  not  the  pretense. 
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I  remember  as  a  matter  of  personal  recollection,  that  at 
the  time  of  the  going  into  effect  of  the  stamp  act  during  the 
war  of  the  rebellion,  the  express  companies  endeavoreil  at 
that  time  to  make  the  shipper  pay  the  stamp  tax,  and  the 
shipper  did  for  a  short  time  pay  it,  but  it  was  soon  changed 
and  the  company  paid  it,  whether  in  pursuance  of  any  decis- 
ion or  in  pursuance  of  a  ruling  at  Washington,  I  do  not 
know.  I  nave  not  been  able  to  iind  any  decision  upon  the 
question. 

I  also  recollect  that  the  street  railway  conipanies attempted 
to  add  one  cent  to  the  fare,  but  did  not  persevere  in  their 
attempt  a  great  while. 

The  defendant  raises  a  constitutional  question,  and  that 
is,  that  if  the  act  does  require  the  defendant  to  pay  for  the 
stamp,  it  imposes  a  direct  tax  in  contravention  of  the  Gon- 
stitutioa  of  the  United  Staites,  within  the  meaning  of  the 
income  tax  decision  of  the  Supreme  Court  of  the  United 
States. 

I  shall  not  pass  upon  that  question,  as  it  was  not  argued 
before  me.  At  first  glance  I  see  nothing  in  the  contention 
as  to  the  unconstitutionality  of  the  act. 

Stamp  acts  went  into  effect,  I  believe,  in  England,  during 
the  time  of  William  and  Mary;  they  are  a  recognized  method 
or  means  of  taxation  in  all  countries. 

The  stamp  act  was  in  force  for  a  number  of  years  dur- 
ing the  war,  and  no  decision  is  pointed  out  which  at  all 
intimates  that  it  is  unconstitutional. 

At  first  glance,  I  think  there  is  nothing  in  the  conten- 
tion, but  I  will  not  pass  upon  it  directly. 

The  relator  contends  tnat  he  is  entitled' to  a  continuing 
mandamus,  while  the  defendant  contends  that  the  relief 
must  be  confined  to  the  single  transaction  or  shipment  men- 
tioned in  the  petition. 

The  relator  is  engaged  in  a  business  which  requires  it  to 
send  by  express  about  two  hundred  parcels  a  day.  To 
require  that  it  shall  seek  a  mandamus  as  to  each  shipment, 
would  be  a  travesty  upon  the  administration  of  justice. 
Such  a  rule  would  leave  the  weak,  that  is,  the  shipper,  at 
the  mercy  of  the  strong. 

A  more  reasonable  rule,  and  the  rule  contended  for  by  the 
relator,  prevails  in  this  State. 

I  have  noD  had  time  to  look  up  the  authorities,  but  I 
remember  the  case  of  Nelson  v.  The  Chicago  &  Alton  Rail- 
road Company,  so  decides. 

See,  also,  C.  &  N.  W.  Railway  Company  v.  People,  66 
111.  365,  and  Vincent  v.  Chicago  &  Alton,  49  111.  33. 
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Let  the  writ  of  mandamus  issue  as  to  the  shipment  men- 
tioned in  the  petition  and  as  to  all  future  shipments  ten- 
dered bv  the  relator." 

It  only  remains  for  us  to  order  that  the  judgment  of  the 

Circuit  Court  be  affirmed. 
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Francis  B.  Peabody,  Receiver,  etc.,  t.  New  England 

Water  Worlds  Company  et  al..  Consolidated  with 

Francis  B.  Peabody,  Recei?er,  etc.,  ?• 

United  Water  Works  Company. 

1.  Reckivkrs— Poirer  io  Prosecute  -4c/ion«.— In  general,  a  receiver, 
before  he  can  sue,  must  show  that  authority  has  been  conferred  upon 
him,  as  receiver,  to  prosecute  the  action,  by  the  court  appointing  him, 
and,  failing  to  show  this,  he  can  not  maintain  it. 

2.  Same — Are  the  Creation  of  the  Court.  — A  receiver  is  the  creation  of 
a  court  of  equity,  and  has  such  powers  as  are  conferred  upon  him  by  the 
order  appointing  him  and  the  practice  of  the  court. 

8.  Same — Potcers  Vnder  the  Statute, — ^The  ordinary  chancery  receiver 
has  power  to  sue,  as  a  general  rule,  only  when  authorized  by  the  court 
appointing  him,  and  the  statute  gives  him  the  right  to  sue  only  when  he 
is  commanded  by  the  court.  He  has  no  right  to  appear  in  a  suit  at 
law  without  the  authority  of  the  court  appointing  him. 

Motion  to  Tacate  Jndgmont— Heard  in  the  Circuit  Court  of  Cook 
County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding.  Motion  denied; 
appeal  by  the  movers.  Heard  in  this  court  at  the  October  term,  1898. 
Appeal  dismissed.  Mr.  Justice  Seabs  dissenting.  Opinion  filed  March 
16,  1899. 

BuNNSLLS  &  BuRRT,  attomeys  for  appellant 

Otis  H.  Waldo,  attorney  for  the  New  England  and 
United  Water  Works  Company;  Wii^son,  Moore  &  Mo- 
Ilvaine,  attorneys  for  the  Anoierican  Water  Works  Com- 
pany. 

Mr.  Presiding  Justice  Windes  delivered  the  opinion  of 
the  court. 

These  cases  were,  by  stipulation,  submitted  for  hearing 
upon  the  same  abstracts  and  briefs  in  each  case,  the  ques- 
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tion  for  decision  being  the  same  in  each  case,  viz. :  Whether 
the  appellant  receiver  had  any  such  standing  in  the  Circuit 
Court  that  his  motion  to  set  aside  the  judgments  in  favor 
of  the  respective  appellees  should  have  been  entertained  by 
that  court.  If  he  had  no  rights  in  that  court  to  be  heard, 
as  against  these  appellees,  he  has  no  such  right  in  this  court. 

Appellant  was,  May  1, 1896,  appointed  receiver  of  the 
American  Water  Works  Company  of  Illinois,  in  a  proceed- 
ing under  section  25  of  the  corporation  act,  to  wind  it' up, 
begun  in  the  Circuit  Court. 

April  10,  1897,  each  of  the  appellees  began  suits  in 
assumpsit  in  the  same  court,  on  the  law  slide,  against  the  cor- 
poration. It,  on  the  same  day,  entered  its  appearance, 
waived  a  jury,  and  practically  consented  to  judgments  in 
favor  of  the  appellees,  in  favor  of  the  New  England  Works 
Company  of  $242,795.50,  and  in  favor  of  the  United  Water 
Works  Company  of  $6,188.62. 

April  17,  1897,  and  during  the  same  term,  the  receiver, 
appellant  here,  entered  a  motion  in  each  of  the  law  cases,  to 
vacate  the  judgment,  for  leave  to  plead  and  to  make  defense 
on  behalf  of  the  corporation  in  his  name,  as  receiver,  or 
otherwise,  which  was  denied.  On  the  hearing  of  these 
motions,  the  receiver  presented  affidavits  tending  to  show, 
and  for  the  purpose  of  this  decision  it  may  be  conceded,  did 
show,  a  good  defense  to  each  of  the  suits,  in  part,  at  least, 
that  the  judgments  were  unjust  as  against  the  insolvent 
corporation,  and  that  they  were  entered  by  collusion 
between  the  appellees  and  the  officers  of  the  defendant  cor- 
poration. 

It  is  unnecessary,  in  the  view  we  take  of  this  case,  to 
consider  the  details  relating  to  this  showing  or  the  showing 
made  by  the  counter  affidavits,  which  were  admitted  by  the 
court  against  the  objection  of  appellant,  or  whether  it  was 
proper  for  the  court  to  allow  the  counter  affidavits.  Sec- 
tion 25  of  the  corporation  act,  in  so  far  as  material  here,  pro- 
vides, viz.:  "  And  courts  of  equity  shall  have  full  power,  on 
good  cause  shown,  to  dissolve  or  close  up  the  business  of 
any  corporation,  to  appoint  a  receiver  therefor,  who  shall 
have  authority,  by  the  name  of  the  receiver  of  such  corpo- 
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ration  (giving  the  name),  to  sue  in  all  courts  and  do  all 
things  necessary  to  closing  up  its  affairs  as  commanded  by 
the  decree  of  such  court." 

The  order  appointing  the  receiver,  after  authorizing  and 
directing  him  to  take  possession  of  the  property,  assets, 
books  of  account,  etc.,  of  the  corporation,  to  file  an  inven- 
tory and  to  manage  and  control  the  property  under  the 
orders  of  the  court,  orders  that  be  have,  in  the  management 
and  control  of  said  property,  the  usual  powers  of  receivers 
in  like  cases,  and  proceeds,  viz.: 

"  It  is  further  ordered,  adjudged  and  decreed  that  any  and 
all  officers,  agents,  attorneys,  servants  and  employes  of  said 
defendant,  and  any  and  allparties  having  in  their  possession 
or  under  their  control  any  of  the  property  or  assets  of  said 
defendants,  immediately  surrender  all  such  property  and 
assets  to  the  receiver  hereinbefore  named,  and  that  they 
and  each  and  all  of  tbem  refrain  from  in  any  manner  inter 
meddling  with  said  property  or  withholding  possession 
thereof  from  such  receiver;  and  they  and  each  of  them  are 
hereby  enjoined  from  any  and  all  attempts  to  withhold  or 
conceal  any  of  said  property  from  said  receiver,  and  from 
contracting  any  liabilities  in  the  name  or  on  behalf  of  said 
defendant,  Illinois  corporation,  or  of  using  its  name  for  any 
purpose  or  in  any  proceedings;  and  all  parties  having  any 
claims  against  said  defendant  Illinois  corporation  are  hereby 
directed  to  present  the  same  in  this  proceeding  for  adjudi- 
cation." 

It  contains  no  authority  to  sue  or  defend  suits,  nor  to  do 
anything  except  as  above  stated. 

It  is  contended  that  appellant  is  a  statutory  receiver,  and 
by  virtue  of  his  appointment,  had  the  right,  under  section 
twenty-five  of  the  corporation  act,  to  defend  suits  in  the 
name  of  the  corporation,  and  that  the  order  appointing  the 
receiver  forbade  all  persons  from  using  the  corporate  name 
and  consenting  to  judgments  against  it,  and  that  the  court 
should  have  set  aside  the  judgments  in  vindication  of  its 
injunction,  and  that  appellant  has  made  a  good  showing 
upon  the  merits  why  the  judgments  should  be  set  asida 

In  general,  a  receiver,  before  he  may  sue,  must  "show 
that  by  the  appointment  of  the  court,  properly  made,  in 
a  matter  within  its  jurisdiction,  authority  has  been  am- 
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ferred  upon  him,  in  his  representative  capacity  as  receiver, 
to  prosecute  the  action;  and  failing  to  show  this,  he  can 
not  maintain  an  action."  High  on  Receivers,  Sees.  201  and 
208;  Beach  on  Receivers,  Sec.  650;  Coope  v.  Bowles,  28 
How.  Pr.  11;  Davis  v.  Ladoga  Creamery  Co.,  128  Ind.  222, 
and  cases  cited;  Republic  Life  Ins.  Co.  v.  Swigert,  135  111. 
150,  176. 

We  are  aware  this  court  (Burch  v.  West,  83  111.  App.  360) 
entertained  an  appeal  by  a  receiver  from  a  decree  adverse 
to  him  in  a  bill  filed  by  him  attacking  certain  judgments 
rendered  before  his  appointment,  agaiost  the  insolvent  cor- 
poration of  which  he  was  receiver,  but  his  right  as  receiver 
to  file  the  bill  and  take  the  appeal  does  not  seem  to  have 
been  questioned.  Relief  was  denied  him  for  the  reason 
that  the  insolvent  company  could  have  been  granted  no 
relief  against  the  judgments,  which  was  affirmed  on  appeal 
to  the  Supreme  Court  (134  III.  267.)  Also,  that  in  Hanke 
V.  Blattner,  34  111.  App.  394,  4th  District,  it  was  held  that 
by  virtue  of  said  section  25  a  receiver  might  sue  without  an 
order  by  the  court  appointing  him  authorizing  him  to  bring 
suit.  Also,  that  in  some  jurisdictions,  it  has  been  held  that 
the  receiver  is  the  representative  of  the  creditors,  as  well  as 
the  corporation,  and  may  sue  and  defend  in  the  name  of  the 
corporation,  without  express  authority  of  the  court.  Gluck 
&  Becker  on  Receivers,  175-8;  Rust  v.  Amer.  Water  Works 
Co.,  70  Fed.  Rep.  129;  Bosworth  v.  Terminal  R.  Ass'n,  80 
Id.  971. 

In  most,  if  not  all  of  these  cases,  last  cited,  outside  the 
Federal  courts,  it  will  be  found  that  the  right  of  the 
receiver  to  sue  depends  upon  some  special  statute. 

In  the  Swigart  case,  supray  the  court  say:  "A  receiver  is 
the  right  hand  and  creature  of  the  court  of  equity,  and  has 
such  powers  as  are  conferred  upon  him  by  the  order  appoint- 
ing him,  and  the  course  and  practice  of  the  court;"  but  held 
that  a  receiver  appointed  under  the  statute  authorizing  the 
State  Auditor  to  wind  up  the  business  of  insolvent  insur- 
ance companies,  and  which  gave  to  such  receivers  the 
*^  ]>ower  to  prosecute  and  defend  suits  in  the  name  of  the 
corporation,  or  in  their  own  names,  to  appoint  agents  under 
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them,  and  do  all  other  acts  necessary  for  the  collection,  mar- 
shaling and  distributing  of  the  assets  of  the  companj'^  and 
the  closing  up  of  its  concerns,"  had  no  right,  by  suit  in 
his  name,  to  impeach  a  transaction  which  the  corporation 
could  not  challenge,  in  that  case,  to  sue  shareholders  to  col- 

[  lect  their  subscriptions  to  capital  stock  of  the  company, 

which  the  company  had,  by  contract,  put  it  out  of  its  power 

I  to  collect,  and  generally,  that  the  receiver  had  no  power  not 

given  him  by  the  statute  nor  by  the  order  of  the  court. 

\  Section  25  gives  the  receiver  appointed  under  that  sec- 

tion authority  to  sup  only  in  the  name  of  the  receiver  of 

:  such  corporation,  ^'  as  commanded  by  the  decree  of  such 

[  court." 

J  As  we  have  seen,  the  ordinary  chancery  receiver    has 

!  power  to  sue,  as  a  general  rule,  only  by  authority  of  the 

I  court  appointing  him,  and  this  statute  only  gives  him  the 

right  to  sue  when  he  is  commanded  by  the  court.  We  hold 
that  he  had  no  right  to  appear,  in  the  suits  at  law,  without 
the  authority  of  the  court  appointing  him,  which  is  not 
shown  by  this  record,  and  therefore  no  right  to  prosecute 
the  appeals  in  this  court.    It  would  be  a  precedent  calcu- 

I  lated   to  encourage  litigation  at  the  expense  of  insolvent 

estates  for  the  benefit  of  receivers  and  their  attornevs,  who 
might  be  inclined  to  profit  by  such  litigation,  to  hold  that 
a  receiver,  without  the  authority  of  the  statute  or  the  order 
of  the  court  appointing  him,  might  of  his  own  will  defend 
suits  brought  against  the  corporation.  He  should  be  and 
is  at  all  times  the  servant  of  the  court,  and  should  look  to 
it  for  his  authority,  unless  the  legislature,  in  its  wisdom, 
sees  fit  to  vest  him  with  greater  power,  which  we  think  has 
not  been  done  by  said  section  25.  It  can  make  no  differ- 
ence in  this  case,  that  the  receiver  was  appointed  and  the 
judgments  entered  .by  the  Circuit  Court.  There  are  many 
branches  of  the  Circuit  Court  in  Cook  county.  There  is 
nothing  to  show  in  this  record  that  the  same  judge 
appointed  the  receiver,  entered  the  judgments  and  refused 
appellant's  motions.  Even  if  that  did  appear,  we  may  infer 
(if  it  were  not  stated  by  appellant's  counsel  in  their  brief), 
that  the  judge  deemed  it  wise  to  deny  the  receiver  the 
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right  he  claims  because  he  had  no  standing  to  represent  the 
corporation,  and  also  that  he  thought  it  best  to  leave  such 
litigation  to  the  creditors  of  the  defunct  corporation,  who 
have  an  undoubted  right,  in  their  own  behalf  and  at  their 
own  expense,  to  attack  fraudulent  judgments.  Each  of 
the  appeals  is  dismissed. 

Mr.  Justtcb  Sears,  dissenting. 

If  the  judgments  obtained  against  the  corporation  are 
conceded  to  have  been  for  amounts  not  due  to  the  pretended 
creditors,  and  the  cor)ioration  was  itself  restrained  by  the 
order  of  the  court  appointing  the  receiver,  from  defending 
in  those  suits,  then  it  would  seem  clear  that  the  receiver 
would  have  the  right,  and  it  would  be  his  duty  to  interpose 
any  defense  which  the  corporation  might  have  made  but 
for  the  injunction.  Burch  v.  West,  33  111.  A  pp.  359,  ap- 
proved in  134  111.  258. 

And  the  receiver  might  appear  and  move  the  court  to 
vacate  the  judgn^nts,  as  has  been  held  an  assignee  might. 
Knights  V.  Martin,  155  111.  4S6. 

Nor  do  I  concur  in  the  construction  of  section  25  of  the 
corporation  act,  which  would  make  it  essential  that  the 
receiver  first  be  "commanded  bv  the  decree"  of  the  court 
appointing  him  before  he  could  appear  and  interpose  such 
motion. 

If  the  words  "as  commanded  by  the  decree  of  such 
court "  be  related  to  the  bringing  of  suits,  then  a  mere 
order  granting  permission  to  sue  would  be  insufficient,  and  a 
direction  or  command  by  decree  of  the  court  would  be 
made  necessary  by  the  statute,  which  would  thus  operate 
to  restrict  such  powers  of  the  receiver,  as  he  would  have 
in  case  of  a  general  chancery  receivership.  If  the  words 
relate  to  the  decree  of  the  court  "  closing  up  its  affairs,"  the 
operation  of  the  statute  would  seem  more  reasonable.  The 
latter  interpretation  has  been  heretofore  put  upon  this  pro^ 
vision  by  this  court.    Hanke  v.  Blattner,  34  111.  App.  394. 
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Frank  Musial  y.  Eosciuszko  Building  &  Loan  Association. 

1.  Building  and  Loan  Associations— J^tfd^rment«  in  Favor  of  With- 
drawing  Stockholders, — The  collection  of  a  judgment  against  a  build- 
ing and  loan  association  in  favor  of  a  withdrawing  stockholder  may  be 
controlled  by  a  court  of  equity,  and  may  be  stayed  permanently  where 
it  turns  out  that  the  association  was  insolvent  at  the  time  of  withdrawal, 
because  such  a  stockholder  is  not  entitled  to  priority  of  payment  over 
his  fellow  stockholders. 

2.  Same — When  the  Aseoeiation  May  Invoke  the  Aid  of  a  Court  of 
Equity. — ^The  attempt  to  collect  such  a  judgment  against  a  building  and 
loan  association  by  levy  and  sale  is  an  injury  to  the  body  corporate  as 
well  as  to  the  stockholders,  and  the  corporation  may  invoke  the  protec- 
tion of  a  court  of  equity. 

8.  Qaur— Are  Trtutees  for  the  Stockholdere.—A  building  and  losn 
association  is  the  trustee  and  representative  of  all  its  stockholders,  and 
is  bound  to  protect  them  against  wiilidrawing  members  seeking  &  pri- 
ority to  which  they  are  not  entitled. 

4.  Same— Withdratcing  Memhers — Not  Required  to  Show  Solvency.— 
As  the  solvency  of  the  association  is  not  required,  under  the  statute,  to 
be  proved  by  the  plaintiff  suing  at  law  as  a  withdrawing  member,  in 
order  to  m^e  out  a  prima  facie  case,  it  is  not  the  duly  of  the  associ- 
ation to  interpose  the  defense  of  insolvency  at  least  unless  it  appears 
that  such  insolvency  not  only  existed  but  was  then  known  or  should 
have  been  known  to  exist  by  the  association  and  its  officers. 

5.  Parties— In  Equity  Proceedings.— It  is  an  elementary  rule  that  in 
equity  proceedings  all  persons  whose  rights  may  be  injuriously  affected 
by  the  proposed  decree  are  to  be  made  parties. 

6.  Res  Adjudicata— ^s  to  Insolvency.-^ A.  judgment  at  law  against  a 
building  and  loan  association  establishes  no,  presumption  ''res  adijvdi' 
cata**  in  respect  to  the  solvency  of  such  association. 

Appeal  fk*om  an  Interloeatory  Order  granting  an  injunction. 
Entered  by  the  Circuit  Court  of  Cook  County;  the  Hon.  Edmund  W. 
Burke,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1898.  Affirmed.  Mr.  Justice  Horton  not  concurring. 
Opinion  filed  November  18,  1898.    Rehearing  denied  February  87, 1899. 

This  is  an  appeal  from  an  interlocutory  order  granting  an 
injunction. 

The  bill  avers  that  appellant  brought  a  suit  at  law  as  a 
withdrawing  member  of  the  association,  under  a  notice  of 
withdrawal  said  to  have  been  served  in  April,  1S97,  and 
recovered  judgment;  that  the  first  execution  was  returned 
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unsatisfied  and  an  alias  placed  in  the  hands  of  the  sheriff  to 
restrain  the  levy  of  which  the  bill  is  exhibited. 
.  The  bill  further  states  that  the  association  was  insolvent 
on  the  11th  day  of  April,  1897,  the  date  when  notice  of  with- 
drawal is  alleged  to  have  been  served,  and  had  been  so 
insolvent  continuously  for  a  year  prior  thereto;  that  Janu- 
ary 18, 1898,  being  so  insolvent  and  unable  to  transact  busi- 
ness, a  general  meeting  of  stockholders  was  held,  and  it  was 
then  and  there  determined  to  go  into  voluntary  liquidation, 
pursuant  to  the  statute,  and  distribute  the  assets  among  the 
members;  that  pursuant  to  such  resolution,  trustees  have 
been  appointed  by  complainant,  who  have  not  qualified, 
although  about  to  do  so. 

It  is  stated  that  appellant,  by  reason  of  such  insolvency 
of  the  association  at  the  time  of  the  alleged  service  of  notice 
of  withdrawal  and  since,  is  only  entitled  to  his  pro  rata 
share  or  percentage  of  the  assets  in  payment  of  his  claim, 
which  will  be  le^s  than  its  amount.  The  bill  prays  that 
appellant  be  allowed  his  just  proportion  only  of  the  assets, 
and  for  an  injunction  to  restrain  levy  of  appellant's  execu- 
tion.    A  demurrer  was  filed. 

MosBs,  Rosenthal  &  Kennedy,  attorneys  for  appellant. 

Julius  F.  Smietanka  and  J.  Warren  Pease,  attornej^s  for 
appellee. 

Judgment  being  obtained  against  a  building  association, 
it  does  not,  however,  necessarilv  follow  that  execution  mav 
issue  at  once.  The  fact  that  the  claimant  has  obtained 
judgment  ascertaining  the  amount  of  his  claim  does  not 
alter  the  character  of  the  same  nor  the  character  in  which 
he  holds  it.    Endlich  on  Building  Associations,  Par.  110. 

But  the  court  has  the  power,  and  the  building  associ- 
ation has  the  right  to  invoke  that  power,  of  restraining  im- 
mediate issuing  of  execution  against  the  building  associations 
for  the  collections  of  the  judgment^  when  proper  equities 
are  shown  by  the  society,  either  temporarily,  in  order  to 
give  it  a  reasonable  time  to  make  up  the  money  without 
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undue  embarrassment  of  its  affairs,  or  permanently,  where 
it  turns  out  that  the  association  was  insolvent  at  the  time 
of  actual  withdrawal.  EndUch  on  Building  Associations, 
Par.  112. 

Mb.  Presiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 

An  injunction  was  granted  restraining  the  levy  of  the 
execution,  according  to  the  prayer  of  the  bill.  Appellant 
seeks  to  set  aside  this  order,  and  urges  as  ground  for  re- 
versal that  the  matters  sought  to  be  adjudicated  by  the  bill 
were  determined  against  the  association  in  the  action  at 
law  when  judgment  was  recovered,  and  that  the  association 
was  negligent  in  not  setting  up  its  defense  then;  that  the 
association  has  been  guilty  of  lacheSj  and  that  it  is  not  the 
proper  party  to  maintain  the  bill. 

The  statute  provides  that  any  member  may  withdraw 
the  dues  paid  on  his  shares  of  stock,  provided  "  that  at  no 
time  shall  more  than  one-half  of  the  funds  in  the  treasury 
of  the  association  be  applicable  to  the  demands  of  with- 
drawing members  or  the  payment  of  matured  shares 
without  the  consent  of  the  board  of  directors." 

It  has  been  held  that  the  withdrawing  member  can  not 
maintain  his  action  until  funds  are  in  the  treasury  applicable 
to  the  payment  of  the  claim.  Englehardt  v.  Fifth  Ward 
Loan  Association,  148  N.  Y.  281;  Heinbokel  v.  National 
Savings,  Loan  &  Bldg.  Ass'n,  68  Minn.  340. 

In  the  last  mentioned  case  the  court  states  the  question 
thus:  "  Can  a  non-borrowing  member  of  a  mutual  building 
association,  who  has  brought  himself  within  the  rules  by 
notice  of  withdrawal,  be  permitted  to  bring  an  action  and 
take  judgment  against  the  association,  when,  by  reason  of 
the  statute  and  the  by-laws,  there  is  no  money  in  the  treas- 
ury legally  applicable  to  the  payment  of  his  claim?*'  And 
it  is  said  that  ^^  until  thei'e  is  money  available  for  the  pur- 
pose, no  cause  of  action  exists;"  that  a  withdrawing  stock- 
holder ''  can  not  properly  be  regarded  as  having  the  rights 
of  the  ordinary  creditor." 
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Appellant  contends  that  proof  of  the  existence  of  the  facts 
required  by  the  statutory  proviso  is  a  necessary  prerequisite 
to  recovery  by  the  plaintiff;  that  it  must  therefore  be  pre- 
sumed, when  a  judgment  is  rendered  against  an  association 
in  favor  of  a  withdrawing  member,  that  such  facts  were 
alleged  and  proved,  and  the  court  found  accordingly  in  ren- 
dering judgment;  and,  hence,  the  judgment  is  entitled  to 
preference. 

But  in  this  State  the  requirements  of  the  statute  are,  notice 
of  intention  to  withdraw,  and  funds  in  the  treasury,  half  of 
which  can  be  thus  applied.  The  bill  in  this  case  alleges  that 
the  association  was  insolvent  at  the  time  of  the  notice  of 
withdrawal  and  has  been  ever  since.  We  a^ee  with  appel- 
lee that  the  solvency  of  the  association  is  not  required  to 
be  proved  in  the  first  instance,  under  the  statute,  by  the 
plaintiff  suing  to  recover  as  a  withdrawing  member  in  a  suit 
at  law,  and  the  judgment  establishes  no  presumption  in  this 
respect. 

It  has  been  expressly  held  in  this  State  that  ^^  though 
judgments  may  be  obtained  against  the  association  by  mem- 
bers upon  notice  of  intention  to  withdraw,  yet  the  collect 
tion  of  such  judgments  may  be  controlled  by  courts  of 
equity.  Upon  this  point  it  is  said  in  Endlich  on  Building 
Associations,  Sec  112:  '  The  execution  may  be  stayed  tem- 
porarily if  proper  equities  are  shown,  or  permanently  where 
it  turns  out  the  association  was  insolvent  at  the  time  of  the 
actual  withdrawal*  '*    Chapman  v.  Young,  65  111.  App.  131. 

The  association  in  the  present  case  appears,  from  the  bill, 
to  have  been  thus  insolvent  at  the  time  of  the  withdrawal, 
and,  according  to  the  authority  last  referred  to^  the  execu- 
tion against  it  may  be  permanently  stayed. 

In  Gibson  v.  Safety  Homestead  Association,  170  111.  44, 
it  is  said  that  ^^  notice  of  withdrawal  from  an  insolvent 
society  does  not  entitle  members  to  priority  of  payment 
over  their  fellow  stockholders." 

It  is  contended,  however,  that  the  association  can  not 
avail  itself  Of  these  eqnities  and  invoke  the  aid  of  the  court 
to  enforce  them;  that  the  stockholders  themselves  are  the 
proper  parties  to  complain,  if  any  one  may. 
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In  Endlich  on  Building  Associations,  Seo.  138,  pa^  176, 
it  is  said : 

"  But  the  court  has  the  power,  and  the  buildinjj  associa- 
tion has  the  ri^ht  to  invoke  that  power,  of  restraining  the 
immediate  issumg  of  execution  against  the  building  asso- 
ciation for  the  collection  of  the  judgment,  when  proper 
equities  are  shown  by  the  society,  in  order  to  give  it  a  rea- 
sonable time  to  make  up  the  money  without  undue  embar- 
rassment of  its  affairs." 

In  the  present  case  the  bill  is  presented  in  the  name  of  the 
corporation,  and  it  states  that  trustees  have  been  appointed 
pursuant  to  law,  who  had  not  yet  qualified  (Rev.  Stat., 
Chap.  32,  Sec.  91  M).  Such  trustees  are  designated  in  the 
next  section  of  the  statute  (91  N)as  a  "special  committee," 
appointed  by  the  stockholders  for  carrying  out  the  resolution 
providing  for  voluntary  liquidation,  and  it  seems  to  be  sup- 
posed that  the  bill  should  have  been  brought  by  them  when 
qualified.  If  we  concede  this  for  the  sake  of  the  argument, 
yet  the  delay  for  the  trustees  to  qualify  might  have  enabled 
the  mischief  to  be  done  which  the  bill  seeks  to  prevent. 

In  Hersey  v.  Veazie,  24  Maine,  9,  a  case  where  a  bill  was 
brought  by  certain  stockholders  to  recover  against  an  agent 
of  the  corporation,  it  is  said : 

"  The  court  could  not  rightfully  assume  the  control  of  the 
corporation  and  exercise  its  rights  in  this  respect  without 
its  Deing  a  party  to  the  suit,  and  having  an  opportunity  to 
justify  its  own  course  of  proceeding..  *^  *  *  And  until 
it  has  been  shown  to  have  been  incapable  of  doing  it,  or  to 
have  been  faulty,  no  corporator  can  assume  its  right  to 
obtain  redress  for  such  wrongs,  and  to  settle  for  them  with 
the  person  who  has  committed  them." 

In  Angell  &  Ames  on  Corporations,  Sec.  370,  it  is  said : 

"It  is  indeed  now,  as  it  has  ever  been,  perfectly  well 
established  that  corporations,  whether  public  or  private,  may 
commence  and  prosecute  all  actions  upon  all  promises  and 
obligations,  implied  as  well  as  expressed,  made  to  them, 
wbioh  fall  withm  the  scope  of  their  design,  and  the  author- 
ity conferred  upon  them.  The  suit  must  generally  be 
brought  in  the  corporate  name.  *  *  *  It  is  equally 
wdl  settled  that  corporations  may  sustain  actions  for  ail 
injuries  done  to  the  body  corporate;  as  if  an  injury  is  done 
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to  one  of  the  members  by  which  the  body  at  large  is  put  to 
any  damage,  it  may  sue  on  that  account." 

A  suit  inequity  against  officers  or  agents  of  the  company 
may  be  brought  by  and  in  the  name  of  the  corporation, 
although,  as  a  cSurt  of  equity  never  permits  a  wrong  to  go 
unredressed  merely  for  the  sake  of  form,  if  the  officers  of 
the  corporation  should  refuse  to  prosecute,  the  stockholders 
may  in  that  case  sue,  making  the  corporation  a  party 
defendant.    Angell  &  Ames,  Sec.  312. 

The  same  reasoning  is,  we  think,  applicable  in  the  pres- 
ent case.  Inasmuch  as  the  collection  of  a  judgment  in 
favor  of  a  withdrawing  stockholder  may  be  controlled  by  a 
court  of  equity,  and  may  be  stayed  permanently  where  it 
turns  out  that  the  association  was  insolvent  at  the  time  of 
withdrawal,  because  such  a  stockholder  is  not  entitled  to 
priority  of  payment  over  his  fellow-stockholders,  the 
attempt  to  collect  such  a  judgment  by  levy  and  sale  is  an 
injury  to  the  body  corporate,  as  well  as  to  the  stock- 
holders, and  the  corporation  itself  may  invoke  the  protec- 
tion of  a  court  of  equity.  "  It  is  an  elementary  rule  that, 
in  equity  proceedings,  all  persons  whose  rights  may  be  inju- 
riously affected  by  the  proposed  decree  should  be  made 
parties."    Campbell  v.  Morgan,  4  111.  App.  100-104. 

The  object  of  the  proposed  levy  and  sale  would  be  to 
appropriate  property  of  the  corporation  to  satisfy  the  judg- 
ment. The  corporation  is  the  trustee,  the  guardian  and 
representative  of  all  its  stockholders,  and  is  bound  to  protect 
them  against  any  withdrawing  member  seeking  a  priority 
to  which  he  is  not  entitled. 

We  do  not  regard  the  alleged  delay  in  filing  the  bill  as 
laches.  It  does  not  appear  that  appellant  has  been  preju- 
diced in  any  manner  by  the  delay,  and  no  necessity  existed 
for  asking  the  protection  of  equity  so  long  as  appellant 
made  no  effort  to  use  his  judgment  for  the  purpose  of 
securing  a  priority  to  which  he  is  not  entitled. 

The  order  of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  Horton. 

I  can  not  concur  in  the  decision  of  the  court  in  this  case. 
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in  BO  far  as  it  sustains  the  right  of  a  corporation,  as  such,  to 
maintain  a  bill  in  chancery  like  the  one  filed  in  this  case,  in 
its  corporate  name  for  its  own  benefit.  And  this  is  espe- 
cially so  where,  as  in  this  case,  all  the  necessary  steps  and 
proceedings  had  been  taken  by  the  stockholders  whereby 
the  corporation  had  entered  into  voluntary  liquidation,  and 
trustees  had  been  duly  elected  for  that  purpose  as  provided 
by  statute. 

Mr.  Prksidino  Justice  Freeman,  on  petition  for  rehearing. 

We  are  strongly  urged  in  the  petition  for  rehearing,  filed 
herein,  to  reconsider  this  case  upon  the  ground  that  "it 
was  the  duty  of  the  defendant  to  bring  forward  all  its 
defenses,"  including  insolvency,  in  the  suit  at  law,  where 
the  appellant  recovered  his  judgment  against  the  associa- 
tion. 

It  may  be  conceded  that,  as  claimed  by  counsel,  the  asso- 
ciation, after  such  judgment,  was  "  estopped  to  use  anything 
against  the  judgment  which  it  was  its  duty  to  have  brought 
forward  as  a  defense,  and  which  was  then  or  could  then 
have  been  adjudicated." 

The  facts  required  by  the  statute,  namely,  notice  of  inten- 
tion to  withdraw,  and  funds  in  the  treasury  available  for 
the  purpose,  must  be  presumed  to  have  been  found  in  favor 
of  appellant  when  the  judgment  was  rendered.  But,  unless 
the  ofScers  of  the  association  knew,  or  had  reason  to  know 
at  that  time,  that  it  was  insolvent,  it  could  not  properly  set 
up  such  a  defense.  It  is  conceded  by  appellant's  counsel 
that  '^  if  the  association  had,  since  the  judgment,  become 
insolvent,  then,  perhaps,  another  question  would  have 
arisen."  If  the  knowledge  of  insolvency  was  acquired  only 
since  the  judgment,  the  situation  is  practically  the  same. 

The  bill  in  this  case  alleges  ownership  by  the  association 
of  real  estate.  Building  associations  are  organized  to  make 
loans  to  their  members,  which  are  generally  secured  upon 
real  estate.  They  may  acquire  title  by  foreclosure,  and 
may  be  frequently  compelled  to  take  property  upon  which 
loans  have  been  made.  In  times  when  land  values  are 
declining,  they  may  be  compelled  to  acquire  real  estate  to 
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Buch  an  extent  that  a  large  part  of  their  assets  are  tied  up 
in  land  for  the  time  unsalable,  and,  if  compelled  to  realize, 
they  may  thus  be  found  insolvent.  The  knowledge  of  such 
Insolvency  would  only  exist,  perhaps,  when  the  effort  to 
realize  on  such  assets  becomes  a  necessity.  If  not  com- 
pelled to  force  its  property  on  the  market  at  a  sacrifice  while 
the  depression  in  values  continues,  such  an  association 
might,  finally,  be  able  to  pay  all  its  debts.  If  sued  by  a 
withdrawing  stockholder  before  it  has  been  compelled  to 
make  an  effort  to  realize,  the  association  could  not,  in  all 
probability,  prove  insolvency,  although  it  is  subsequently 
ascertained  that  such  insolvency  did  then  in  fact  exist. 

"We  hold,  therefore,  to  the  view  already  expressed,  that 
as  the  solvency  of  the  association  is  not  required,  under  the 
statute,  to  be  proved  by  the  plaintiff  suing  at  law  as  a 
withdrawing  member,  in  order  to  make  out  a  prima  facie 
case,  it  was  not  the  duty  of  the  association  to  interpose  in 
such  suit  the  defense  of  insolvency — ^at  least  unless  it  should 
appear  that  such  insolvency  not  only  existed  but  was  then 
known  or  should  have  been  known,  to  exist  by  the  association 
and  its  officers;  and  that  the  judgment  at  law  establishes  no 
presumption ^^ r««  adjudioaia^'*  in  respect  to  solvency. 

It  is  true,  as  urged,  that  the  bill  is  not  as  full  in  its  alle- 
gations as  might  be  desired.  We  think,  however,  that  the 
averments  are  sufficient  to  justify  the  interlocutory  order 
granting  the  injunction,  and  that  is  the  question  presented 
on  this  appeal.    Further  than  this  we  express  no  opinion. 

The  petition  for  rehearing  is  denied. 


Independent  Brewing  Association  v.  John  Powers* 

1.  Batification— -Bjuivafenf  to  JVior  i4t«<fcort<y.— Where  an  officer 
of  a  corporation  executes  a  lease  without  authority  a  subsequent  ratifi- 
cation cures  the  defect,  and  such  ratification  may  be. implied  from  the 
acts  of  the  corporation. 

3.  AFPiDAvrrs— Corw^rMciiow  o/,  When  Read  on  itfo^ton^.— Afflda- 
Tits  read  in  support  of  a  motion  must  be  construed  most  strongly  against 
the  party  making  the  motion* 
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3.  Lease — Repairs  in  the  Absence  of  Covenants, — Where  a  lease 
recites  that  the  leasee  received  the  premises  in  good  condition,  and  con- 
tains no  covenant  by  the  landlord  to  repair,  he  is  not  bound  to  repair. 

Motion  to  S^t  Aside  a  Judgment. — Heard  in  the  Superior  Court  of 
Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge,  presiding.  Motion 
denied;  appeal  by  defendant.  Heard  in  this  court  at  the  October  tenn, 
1898.    Affirmed.    Opinion  filed  March  16, 1899. 

LoEscH  Brothers  &  Howell,  attorneys  for  appellant. 

The  officers  of  a  corporation  have  no  implied  power  to 
execute  a  warrant  of  attorney  to  confess  judgment  against 
the  corporation,  and  a  judgment  entered  on  a  warrant  so 
executed  is  void.  Joliet  Electric  Light  &  Power  Co.  v. 
Ingalls,  23  111.  App.  45;  Adams  v.  The  Cross  Wood  Print- 
ing Co.  et  al.,  27  111.  App.  313;  Boston  Tailoring  House  v. 
Fisher,  59  111.  App.  400;  Mast  Buggy  Co.  v.  Litchfield 
Implement  Co.,  55  111.  App.  98;  4  Thompson  on  Corpora- 
tions, Sees.  4695-4697;  2  Cook  on  Stockholders,  Sec.  717, 
and  notes;  Ridley  v.  Plymouth,  etc.,  Co.,  2  Ex.  711. 

E.  S.  CuMMiNGs,  attorney  for  appellee,  contended  that 
appellant  ratified  the  lease  and  enjoyed  its  benefits,  and 
must  also  bear  its  burdens;  it  can  not  repudiate  the  lease 
when  it  is  to  its  interest  to  do  so.  L.  N.  A.  &  C.  Ey.  Co.  v. 
Carson,  151  111.  450;  National  Brwg.  Co.  v.  Ahlgren,  63  111. 
App.  475;  Greer  v.  Sellers,  64  111.  App.  505. 

Ratification  of  an  act  done  is  equivalent  to  precedent 
authority  and  relates  back  to  the  execution  of  the  power. 
Martin  v.  Judd,  60  111.  78. 

The  lease  on  its  face  shows  ^  prima  fade  right  and  power 
in  the  secretary  to  execute  it,  and  the  judgment  having  been 
entered  in  term  time,  every  presumption  is  in  favor  of  it. 

The  presumption  is  that  the  seal  used  was  the  proper  and 
only  seal  of  the  company.  Miller  v.  Superior  Machine  Co., 
79  111.  450;  I.  C.  R.  R.  Co.  v.  Johnson,  40  111.  35;  N.  W. 
Distilling  Co.  v.  Brant,  69  111.  658. 

Although  it  is  not  the  law  that  the  power  of  attorney  to 
conf(!SS  judgment  can  only  be  exercised  by  a  corporation 
under  its  corporate  seal.  Snyder  Bros,  et  al.  v.  Bailey,  1C5 
HI.  447. 
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Mr.  Justios  Adams  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  order  overruling  a  motion  to 
set  aside  a  judgment  bv  confession  for  rent  due  by  the  terms 
of  a  lease.  The  lease  contained  a  power  of  attorney  to 
confess  judgment.  The  signatures  to  the  lease  were  as 
follows : 

"James  G.  Powers.  [Seal.] 

**  Independent  Brewing  Assn.    [Seal.] 

"  J.  Henry  Zrrr,  Seo'y." 

Appellant's  counsel,  in  their  argument,  say :  '^  The  appeal 
in  this  case  presents  but  one  question,  and  that  is,  whether 
an  officer  of  a  corporation  has  power  to  execute  a  warrant 
to  confess  judgment  against  such  corporation,  without  war- 
rant given  him  by  the  board  of  directors  so  to  do." 

The  lease  was  of  date  December  23,  1892,  and  the  term 
created  by  it  was  from  January  1, 1893,  until  April  30, 1898. 
That  appellee  was  the  proper  person  to  sue  on  the  lease  is 
not  questioned. 

Appellant,  in  support  of  its  motion  to  vacate  the  judg- 
ment, read  the  affidavits  of  Leo  Ernst,  Fred  W.  Boldenweck 
and  Paul  Frickow.  Ernst  deposed  that  several  months  after 
he  became  appellant's  president,  he  learned  of  the  lease,  and 
ascertaining  that  its  execution  had  not  been  authorized  by 
appellant,  he  caused  the  rent,  up  to  and  including  February, 
1897,  to  be  paid  and  the  keys  to  be  surrendered  to  John 
Powers,  and  notified  him  that  appellant  would  not  pay  any 
more  rent;  that  appellant's  president  has  no  authority  to 
execute  any  contract  unless  thereto  authorized  by  the  board 
of  directors;  that  the  execution  of  the  lease  bv  Zitt  has 
never  been  ratiiied  by  the  board  of  directors;  that  appellant 
vacated  the  leased  premises  February  28, 1897,  on  the  ground 
of  non-liability,  and  that  appellant  has  a  good  and  valid 
defense. 

Boldenweck  deposed  that  he  had  been  appellant's  secre- 
tary since  September  12,  1896;  that  he  had  carefully  exam- 
ined the  minute  book  of  the  meetings  of  the  board  of 
directors  from  January  1,  1892,  to  and  including  the  last 
meeting,  February  10,  1898,  and  that  there  was  no  entry  of 
any  authority  to  the  president  or  secretary  of  appellant  to 
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rent  the  premises  desoribed  in  the  lease,  or  to  exeoute  the 
lease,  or  any  warrant  of  attorney  to  confess  judgment. 
Friokow  deposed,  in  substance,  that  one  Frazier  was  a  ten* 
ant  in  possession  of  the  premises  for  about  two  months 
prior  to  February  1, 1897,  and  was  compelled  to  vacate  and 
did  vacate  the  same  prior  to  Februarj^  16,  1897,  on  account 
of  the  roof  being  leaky  and  the  bursting  of  water  pipes,  etc. 

Appellee  read  the  counter^affidavit  of  James  G.  Powers, 
the  appellee,  in  opposition  to  the  motion,  who  deposed,  in 
substance,  that  subsequent  to  the  execution  of  the  lease,  and 
in  the  second  week  of  February,  1898,  he  was  in  need  of 
money,  and  went  to  Zitt,  then  appellant's  secretary,  and 
proposed  to  him  that  if  appellant  would  pay  one  year's  rent 
in  advance,  he,  Powers,  would  allow  a  discount;  that  Zitt 
informed  him  that  he,  Zitt,  could  not  pass  on  the  proposi* 
tion,  but  would  submit  it  to  the  board  of  directors;  that 
February  12, 1893,  he  went  to  appellant's  office  and  there  met 
Zitt  and  Lange,  who  was  then  appellant's  president,  and 
that  Zitt  told  him,  in  Lange's  presence,  that  payment  of  one 
year's  rent  had  been  allowed  by  the  board  of  directors,  and 
thereupon  the  appellant's  treasurer  gave  affiant  a  check  for 
one  year's  rent,  less  the  discount  allowed  by  affiant.  These 
affidavits  conclusively  show  that  from  January  1, 1893,  to 
and  including  February  28, 1S97,  four  years  and  one  month, 
the  appellant  was  in  the  possession  and  enjoyment  of  the 
premises,  and  the  uncontradicted  affidavit  of  Powers  shows 
that  appellant's  board  of  directors  authorized  and  appellant 
paid  a  year's  rent  of  the  premises,  in  advance,  after  the 
execution  of  the  lease.  It  is  not  stated  positively,  in  any 
of  the  affidavits  in  support  of  the  motion,  that  the  board  of 
directors  did  not  authorize  the  execution  of  the  lease,  include 
ing  the  warrant  of  attorney  to  confess  judgment,  but 
merely  that  the  minutes  of  the  meetings  of  the  board  do 
not  so  show. 

The  affidavits  in  support  of  the  motion  must  be  construed 
most  strongly  against  appellant.  Chi.  Fire  Proof  Ca  v. 
Park  Nat.  Bank,  145  111.  481. 

But  whether  there  was  prior  authority  to  Zitt  to  execute 
the  lease,  is  not  important  in  view  of  the  facts  showing  rati* 
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fication,  which  is  equivalent,  in  law,  to  prior  authority, 
Martin  v.  Judd,  60  111.  78. 

A  ratification  may  be  implied  from  appellant's  acts  in  the 
premises.  The  Louisville,  N.  A,  &  C.  Ry.  Co.  v.  Carson, 
151  111.  444;  Nat.  Brewing  Co.  v.  Ahlgren,  63  111.  App.  475; 
Greer  v.  Sellers,  64  111.  App.  505. 

No  facts  are  alleged  in  the  affidavits  showing  a  merito* 
rious  defense,  nor  does  any  equitable  reason  appear  for  set< 
ting  aside  the  judgment.  Crossman  v.  Wohlleben,  90  IlL 
642;  Packer  v.  Eoberts,  140  111.  9. 

The  lease  recites  that  the  lessee  received  the  premises  in 
good  condition;  it  contains  no  covenant  by  the  landlord  to 
repair  and  he  was  not  bound  to  repair. 

The  order  overruling  the  motion  to  set  aside  the  judg* 
ment  will  be  affirmed. 


80    475| 


Jolin  B.  Blanks  Jr.^  v.  Illinois  Central  Ballroad  Go, 

1.  SZPBESS  CovPAmES— Special  Contracts  with  Railroad  Companies. 
^-Special  contracts  between  express  and  railroad  companies,  over 
whose  lines  express  matter  is  carried,  giving  special  and  exclusive  privi« 
l^ces  to  the  former,  are  lawful. 

8.  SA3at--RighUof  Employe9.^ThQ  rights  of  a  messenger  in  the 
employ  of  an  express  company  are  the  same  as  those  of  his  employers, 
under  special  contracts  with  the  railroads  over  whose  lines  he  travels  in 
discharge  of  his  duties. 

3.  EZPBSSS  ME88ENOBS8^12t^A<«  o/,  Ujider  Tranapartatian  C<mtracts 
vnth  BaUroad  Comjxznies.-^'Where  a  person  is  employed  by  an  express 
company  to  take  charge  of  its  property  in  transit  over  the  lines  of  a 
railroad  under  a  contract  which  waives  the  right  of  recourse  for  damages 
on  account  of  the  negligence  of  the  railroad  company  or  its  employes 
he  accepts  the  terms  of  the  contract  by  taking  such  employment  and 
waives  his  right  of  recourse  for  damages  in  case  of  pei-sonal  injuries. 

i.  Emplotbb  ajkd  IB^MPWYB—Wkere  the  Employe  is  Bound  by  Bis 
Employer's  Contract  with  a  Third  Party,— K  person  who  enters  into 
the  employ  of  an  express  company  to  take  charge  of  the  packages 
which  it  transports  in  cars,  and  in  which  he  rides  over  the  lines  of  a  rail- 
road company  under  a  special  contract  waiving  the  right  to  damages 
for  personal  injuries  on  account  of  the  negligence  of  the  railroad  com- 
pany, is  chargeable  with  notice  that  the  express  company  and  himself,  as 
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its  representative,  have  the  right  to  occupy  such  cars  only  by  special 
license,  which  he  can  not  do  and  at  the  same  time  hold  the  railroad 
company  for  any  injuries  he  may  sustain. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Superior 
Court  of  Cook  County;  the  Hon.  John  Barton  Patnb,  Judge,  presiding. 
Judgment  for  defendant  by  direction  of  the  court;  error  by  plaintiff. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1898. 
Affirmed.     Opinion  filed  March  14, 1899. 

The  contracts  referred  to  in  the  opinion  are  as  follows: 
First.     The  contract  between  plaintiff  and  the  American 
£xpress  Company,  viz.: 

"  Whereas,  I,  the  undersigned,  have  entered  or  am  about 
to  enter  the  employment  of  the  American  Express  Company, 
and  in  the  course  of  such  employment  may  be  required  to 
render  services  in  the  care,  carriage  or  handlings  of  merchan- 
dise and  property  in  course  of  transportation  by  cars, 
vessels  ana  venicles  belonging  to  the  different  railroad,  stage 
and  steamboat  lines  upon  which  the  company  relies  for 
its  means  of  forwarding  property  delivered  to  it  to  be  for- 
warded. 

And,  whereas,  such  express  company,  under  its  contracts 
with  many  of  the  corporations  and  persons  owning  or  oper- 
ating such  railroad,  stage  and  steamboat  lines,  is  or  may  be 
obligated  to  indemnify  and  save  harmless  such  corporations 
and  persons  from  and  against  all  claims  for  injuries  sustained 
by  its  employes. 

Now,  therefore,  in  consideration  of  the  premises  and  of 
my  said  employment,  I  do  hereby  assume  all  risk  of  acci- 
dents and  injuries  which  I  shall  meet  with  or  sustain  in  the 
course  of  my  employment,  whether  occasioned  or  resulting^ 
by  or  from  the  gross  or  other  negligence  of  any  corporation 
or  person  engaged  in  any  manner  in  operating  any  railroad 
or  vessel,  or  vehicle,  or  of  any  employe  of  any  such  corpo- 
ration or  person,  or  otherwise,  and  whether  resulting  in  my 
death  or  otherwise. 

And  I  do  hereby  agree  to  indemnify  and  save  harmless 
the  American  Express  Company  of  and  from  any  and  all 
claims  which  may  be  made  against  it  at  any  time  by  anv 
corporation  or  person  under  any  agreement  which  it  has 
maae,  or  may  hereafter  make,  arising  out  of  any  claim  or 
recovery  upon  my  part,  or  the  part  of  my  representatives, 
for  damages  sustained  bv  reason  of  my  iniury  or  death, 
whether  such  injury  or  aeath  result  from  the  gross  negli- 
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gence  of  any  person  or  corporation,  or  of  any  employe  of 
any  person  or  corporation  or  otherwise. 

And  I  hereby  bind  myself,  my  heirs,  executors  and  admin- 
istrators with  the  payment  to  such  express  company,  upon 
demand,  of  any  sum  which  it  may  be  compellea  to  pay  in 
consequence  of  any  such  claim,  or  in  defending  the  same, 
includin<]r  all  counsel  fees  and  expenses  of  litigation  con- 
nected therewith. 

And  I  do  further  agree  that  in  case  I  shall  at  any  time 
suffer  any  such  injury,  I  will  at  once,  without  demand,  and 
at  my  own  expense,  execute  and  deliver  to  the  corporation 
or  persons  owning  or  operating  the  railroad,  stage  or  steam- 
boat line  upon  which  I  shall  1^  so  injured,  a  good  and  suffi- 
cient release,  under  my  hand  and  seal,  of  all  claims,  demands 
and  causes  of  action  arising  out  of  such  injury  or  connected 
with  or  resulting  therefrom. 

I  do  hereby  ratify  all  agreements  heretofore  made  by  said 
express  company  with  any  corporation  or  persons  operating 
any  railroad,  stage  and  steamboat  line  in  wnich  such  express 
company  has  agreed  in  substance  that  its  employes  shall 
have  no*^  cause  of  action  for  injuries  sustained  in  the  course 
of  their  employment  upon  the  Ime  of  such  contracting  party, 
and  I  agree  to  be  bound  by  each  and  every  such  agreement, 
in  so  far  as  the  provisions  thereof  relative  to  injuries  sus- 
tained hy  employes  of  the  company  are  concerned,  as  fully 
as  if  I  were  a  party  thereto. 

And  I  do  hereby  authorize  and  empower  said  express  com- 
pany, at  any  time  while  I  shall  remain  in  its  service,  to  con- 
tract for  me  and  in  my  behalf,  in  its  own  name  or  in  mine, 
with  any  corporations  or  persons  operating  any  railroad, 
stage  or  steamboat  lines,  for  my  transportation  as  a  messen- 
ger or  employe  free  of  charge,  upon  the  condition  and  oon- 
siiferation  that  neither  I  nor  my  personal  representatives, 
nor  any  person  claiming  under  me,  will  make  any  claim  for 
compensation  because  oi  any  injury  sustained  by  me  whether 
resulting  from  the  gross  negligence  of  such  corporations  or 
persons,  or  of  any  employe  of  such  corporations  or  persons, 
or  otherwise,  and  the  contracts  so  made  shall  be  as  oinding 
and  obligatory  upon  me  as  if  signed  and  delivered  by  me. 

And  I  do  hereby  further  agree  that  the  provisions  of  this 
agreement  shall  l>e  held  to  inure  to  the  benefit  of  any  and 
every  corporation,  and  of  all  persons  upon  whose  railroad^ 
sta£;e  or  steamboat  lines  the  American  Express  Company 
shsdl  forward  merchandise,  as  fully  and  completely  as  if 
made  directly  with  such  corporations  or  persons. 
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I  do  further  agree,  in  oonsideration  of  my  employment  bv 
said  American  Express  Oompany,  that  I  will  assume  all 
risks  of  accident  or  injury  whicH  I  shall  meet  with  or  sus- 
tain in  the  course  of  such  employment,  whether  occasioned 
by  the  negligence  of  said  company  or  any  of  its  members, 
officers,  agents  or  employes,  or  otherwise,  and  that  in  case  I 
shall  at  any  time  suffer  any  such  injury  I  will  at  once  execute 
and  deliver  to  said  company  a  good  and  sufficient  release, 
under  my  hand  and  seal,  of  all  claims,  demands  and  causes 
of  action  arising  out  of  such  injury  or  connected  therewith, 
or  resulting  therefrom;  and  I  hereby  bind  myself,  my  heirs, 
executors  and  administrators,  witn  the  payment  U>  said 
express  company,  on  demand,  of  any  sum  which  it  niay  be 
compelled  to  pay  in  consetquenoe  of  any  such  claim  or  in 
defending  the  same,  including  all  counsel  fees  and  expenses 
of  litigation  connected  therewith. 

Witness  my  hand  and  seal  this  20th  day  of  Koyember, 
one  thousand  eight  hundred  and  ninety-three. 

(Signed)        Jno.  Blank. 

In  the  presence  of 

(Signed)        8.  A.  DAVrt.*' 

Second.    The  contract  between  the  American  Express 

Company  and  the  defendant,  viz.: 

^*  Whereas,  by  a  certain  contract^  dated  the  SOth  day  of 
March,  A.  D.  1893,  the  Illinois  Central  Railroad  Company, 
as  party  of  the  first  part,  and  the  YaEOo  and  Mississippi 
Valley  Railroad  Company,  as  party  of  the  second  part,  and 
the  American  Express  Company,  as  party  of  the  third  part, 
among  other  things,  agreed  as  follows : 

'  As  one  of  the  express  conditions  of  this  contract,  the 
party  of  the  third  part  hereby  binds  and  obligates  itself  to 
saye  harmless  and  fully  indemnify  the  parties  of  the  first 
part  and  second  parts  and  each  of  them,  their  respectiyo 
officers  and  employes,  from  and  against  all  actions  and  lia* 
bilities  for  loss  or  damage  resulting  in  any  manner  whatso- 
ever to  the  freight  or  express  matter  in  charge  of  ihe  party 
of  the  third  part,  or  to  any  of  its  employes,  agents^  messen- 

irs  or  officers,  upon  any  line  covered  by  this  agreement;  ii 

ling  distinctly  understood  and  agreed  that  all  damages 
resulting  to  express  matter  or  to  persons  in  the  service  of 
the  party  of  the  third  part  j[ while  engaged  in  such  service) 
shall  be  borne  by  the  American  Express  Company.' 

And  whereas,  since  making  said  contract,  said  parties 
have,  in  the  interests  of  mutual  economy,  upon  certain  trains 
and  upon  certain  lines,  consolidated  tne  work  of  the  bag- 
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gasreman  employed  by  the  party  of  the  first  or  gecond  part, 
with  the  work  of  the  express  messenger  employed  by  the 
party  of  the  third  part — so  that  the  same  person  acts  as  joint 
employe  of  the  party  of  the  first  or  second  part  and  the 
party  of  the  third  part^  a  portion  of  his  salary  being  paid  by 
the  party  of  the  first  or  second  part  and  the  balance  by  the 
party  of  the  third  part,  in  pursuance  of  an  agreement  to 
that  effect  heretofore  made  by  the  parties  hereto. 

Now,  therefore,  in  consideration  of  the  premises  and  other 
valuable  considerations,  each  to  the  other  paid,  the  said 
parties  hereby  mntually  agree  that  the  said  contract,  and 
the  clause  therein  which  is  above  quoted,  sbiall  be,  and  the 
same  is  hereby  modified  and  changfed  to  read  as  follows : 

*'  As  one  of  the  express  conditions  of  this  contract,  the 
party  of  the  third  part  hereby  binds  and  obligates  itself  to 
save*  harmless  and  fully  indemnify  the  parties  of  the  first 
and  second  parts,  and  each  of  them,  their  respective  officers 
and  employes,  from  and  against  all  actions  and  liabilities 
for  loss  or  "damage  resulting  in  any  manner  whatsoever  to 
the  freight  or  express  matter  in  charge  of  the  party  of  the 
third  part,  or  to  any  of  its  employes,  agents,  messengers,  or 
officers,  upon  any  line  covered  by  this  agreement;  it  being 
distinctly  understood  and  agreed  that  all  damages  result- 
ing to  express  matter  or  to  persons  in  the  service  of  the 
Earty  of  tne  third  part  (while  engaged  in  such  service)  shall 
e  borne  by  the  American  Express  Company. 

^  Provided,  however,  that  in  all  oases  where  the  satne  per- 
son acts  jointly  as  baggageman  for  the  party  of  the  first  or 
second  part,  and  express  messenger  for  the  party  of  the  third 
part,  then  that  any  sum  or  sums  paid  out  in  settlement  or 
satisfaction  of  any  claims  made,  or  judgment  recovered,  on 
account  of  injuries  sustained  by  such  joint  employe  while 
performing  duties  exclusively  in  the  interest  of  the  party  of 
the  first  and  second  part,  outside  of  and  away  from  the  car 
in  which  the  baggage  and  express  packages  in  Lis  charge  are 
carried,  while  traveling  as  aforesaid,  on  said  road,  shall  be 
assumed  and  borne  by  the  party  of  the  first  or  second  part. 
But,  if  any  claim  is  maae,  or  judgment  recovered,  on 
account  of  injuries  sustained  by  any  such  joint  employe 
while  traveling  as  aforesaid,  on  such  road,  while  perform- 
ing duties  in  the  interest  of  either  or  any  of  the  parties 
hereto,  in  or  upon  the  said  baggage  and  express  car,  then 
such  sum  or  sums  shall  be  borne  and  paid  by  both  or  all  of 
the  parties  hereto,  in  the  same  proportion  as  they  may  have 
contributed  to  the  salary  of  such  employe  at  the  time  such 
injuries  were  sustained  by  him.    Neither  party,  however, 


478  Appellate  Courts  op  Illinois. 

Vol.  80.]  Blank  v.  L  C.  R.  R.  Go. 

I  do  further  agree,  in  oonsideration  of  my  employment  bv 
said  American  Express  Oompany,  that  I  will  assume  all 
risks  of  accident  or  injury  wnicli  I  shall  meet  with  or  sus- 
tain in  the  course  of  such  employment,  whether  occasioned 
by  the  negligence  of  said  company  or  any  of  its  members, 
officers,  agents  or  employes,  or  otherwise,  and  that  in  case  I 
shall  at  any  time  suffer  any  such  injury  I  will  at  once  execute 
and  deliver  to  said  company  a  good  and  sufficient  release, 
under  my  hand  and  seal,  of  all  claims,  demands  and  causes 
of  action  arising  out  of  such  injury  or  connected  therewith, 
or  resulting  therefrom;  and  I  hereby  bind  myself,  my  heir% 
executors  and  administrators,  with  the  payment  U>  said 
express  company,  on  demand,  of  any  sum  which  it  niay  be 
compelled  to  pay  in  consequence  of  anv  such  claim  or  in 
defending?  the  same,  including  all  counsel  feeft  and  expenses 
of  litigation  connected  therewith. 

Witness  my  hand  and  seal  this  20th  day  of  November, 
one  thousand  eight  hundred  and  ninety^three. 

(Signed)        Jko.  Blakx. 

In  the  presence  of 

(Signed)        8.  A.  Davis." 

Second.    The  contract  between  the  American  Express 

Company  and  the  defendant,  viz.: 

^*  Whereas,  by  a  certain  contract^  dated  the  20th  day  of 
March,  A.  D.  1893,  the  Illinois  Central  Railroad  Company^ 
as  party  of  the  first  part,  and  the  Yaxoo  and  Mississippi 
Valley  Eailroad  Company,  as  party  of  the  second  part,  and 
the  American  Express  Company,  as  party  of  the  third  part, 
among  other  things,  agreed  as  follows : 

^  As  one  of  the  express  conditiona  of  this  contract,  the 
party  of  the  third  part  hereby  binds  and  obligates  itself  to 
save  harmless  and  fully  indemnify  the  parties  of  the  first 
part  and  second  parts  and  each  of  them,  their  respective 
officers  and  employes,  from  and  against  all  actions  and  lia* 
bilities  for  loss  or  damage  resulting  in  any  manner  whatao^ 
ever  to  the  freight  or  express  matter  in  charge  of  ihe  party 
of  the  third  part,  or  to  any  of  its  employes,  agents^  messen* 
gers  or  officers,  upon  any  line  covered  by  this  agreement;  it 
being  distinctly  understood  and  agreed  that  all  damages 
resulting  to  express  matter  or  to  persons  in  the  service  of 
the  party  of  the  third  part  (while  engaged  in  such  service) 
shall  be  borne  by  the  American  Express  Company.' 

And  whereas,  since  making  said  contract,  said  parties 
have,  in  the  interests  of  mutual  econom v,  upon  certain  trains 
and  upon  certain  lines,  consolidated  the  work  of  the  bag- 
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ga£:eman  employed  by  the  party  of  the  first  or  second  part, 
with  the  work  of  the  express  messenger  employed  by  the 
party  of  the  third  part — ^so  that  the  same  person  acts  as  joint 
employe  of  the  party  of  the  first  or  second  part  and  the 
party  of  the  third  part^  a  portion  of  his  salary  being  paid  by 
the  party  of  the  first  or  second  part  and  the  balance  by  the 
party  of  the  third  part,  in  pursuance  of  an  agreement  to 
that  e£fect  heretofore  made  by  the  parties  hereto. 

K0W9  therefore,  in  consideration  of  the  premises  and  other 
valuable  considerations,  each  to  the  other  paid,  the  said 
parties  hereby  mntually  agree  that  the  said  contract,  and 
the  clause  therein  which  is  above  quoted,  shall  be,  and  the 
same  is  hereby  modified  and  changed  to  read  as  follows : 

^  As  one  of  the  express  conditions  of  this  contract,  the 
party  of  the  third  part  hereby  binds  and  obligates  itself  to 
save*  harmless  and  fully  indemnify  the  parties  of  the  first 
and  second  parts,  and  each  of  them,  their  respective  officers 
and  employes,  from  and  against  all  actions  and  liabilities 
for  loss  or  \lamage  resulting  in  any  manner  whatsoever  to 
the  freight  or  express  matter  in  charge  of  the  party  of  the 
third  part,  or  to  any  of  its  employes,  agents,  messengers,  or 
officers,  upon  any  line  covered  by  this  agreement;  it  being 
distinctly  understood  and  agreed  that  all  damages  result- 
ing to  express  matter  or  to  persons  in  the  service  of  the 
Crty  of  the  third  part  (while  engaged  in  such  service)  shall 
borne  by  the  American  Express  Company. 

*  Provided,  however,  that  in  all  cases  where  the  satne  per- 
son acts  jointly  as  baggageman  for  the  party  of  the  first  or 
second  part,  and  express  messenger  for  the  party  of  the  third 
part,  then  that  any  sum  or  sums  paid  out  in  settlement  or 
satisfaction  of  any  claims  made,  or  judgment  recovered,  on 
account  of  injuries  sustained  by  such  joint  employe  while 
performing  duties  exclusively  in  the  interest  of  the  party  of 
the  first  and  second  part,  outside  of  and  away  from  the  car 
in  which  the  baggage  and  express  packages  in  liis  charge  are 
carried,  while  traveling  as  aforesaid,  on  said  road,  shall  be 
assumed  and  borne  b^  the  party  of  the  first  or  second  part. 
But,  if  any  claim  is  maae,  or  judgment  recovered,  on 
account  of  injuries  sustained  by  any  such  joint  employe 
while  traveling  as  aforesaid,  on  such  road,  while  perform- 
ing duties  in  the  interest  of  either  or  any  of  the  parties 
hereto,  in  or  upon  the  said  baggage  and  express  car,  then 
such  sum  or  sums  shall  be  borne  and  paid  by  both  or  all  of 
the  parties  hereto,  in  the  same  proportion  as  they  may  have 
contributed  to  the  salary  of  such  employe  at  the  time  such 
injuries  were  sustained  by  him.    Neither  party,  however, 
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shall  have  the  right  to  compromise  or  settle  any  claim  or 
suit  for  such  injuries  without  the  consent  in  writing  of  the 
other  parties  hereto.' 

This  contract  shall  be  in  force  and  take  effect  from  and 
after  the  28th  dav  of  December,  1895,  and  continue  until 
the  aist  day  of  ifarch,  1898. 

Thb  Illinois  Central  Bailroad  Company, 

By  J.  T.  Ilarahan,  2d  Vice  President. 
The  Yazoo  &  Mississippi  Valley  Sailroad 
Company, 

By  J.  T-  Haraban,  2d  Vice  President. 
The  American  Express  Company, 

By  A.  Antisdel,  General  Manager." 

Strong,  Struckmann,  Ehlb  &  Milsted,  attorneys  for 
plaintiff  in  error. 

A  master  can  not,  by  a  contract  with  a  servant,  in  con- 
sideration of  the  employment,  exempt  himself  from  liability 
to  the  servant  for  injuries  sustained  through  the  negligence 
of  the  master,  such  a  contract  being  void  a&  against  public 
policy.  Am.  &  Eng.  Enc.  of  Law,  Vol.  XIV,  910;  Boesner 
V.  Hermann,  8  Fed.  Rep.  782;  Eckman  v.  C,  B.  Q.  R.  R.  Co., 
169  111.  318;  Beach  on  Contributory  Negligence,  2d  Ed., 
Sec.  383;  Railway  Co.  v,  Spangler,  44  O.  St.  471;  Little 
Rock  Ry.  Co.  v.  Eubanks,  48  Ark,  460;  Bailey  on  Master's 
Liability  for  Injuries  to  Servants,  p.  447,  paragraph  3;  His- 
song  V.  R.  R.  Co.,  91  Ala.  514;  Purdy  v,  Rome^  etc.,  R.  R. 
Co.,  62  Hun,  267;  125  N.  Y,  209. 

An  express  messenger  is  a  passenger  for  hire.  Voight  v. 
Balto.  &  O.  S.  W.  Ry.  Co.,  79  Fed.  Rep.  561,  and  long  list 
of  cases  cited. 

The  accident  release  introduced  by  defendant  in  error  is 
void  as  against  public  policy.  Voight  v.  B.  &  O.  S.  W.  Ry. 
Co.,  79  Fed.  Rep.  561. 

Walker  &  Eddy,  attorneys  for  defendant  in  error,  con- 
tended that  the  contract  was  not  void  sis  against  public 
policy  but  was  valid  and  binding,  and  constituted  a  com- 
plete defense  to  the  action. 

Similar  contracts  have  been  sustained  by  the  Supreme 
Court  of  Indiana,  in  opinions  w^hich  are  remarkable  for 
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their  exhaustive  review  of  the  authorities.  Louisville,  N. 
A.  &  C.  Ry.  Co.  v.  Keefer,  44  N.  E.  Rep,  796;  Pittsburg,  C, 
C.  &  St.  L.  Ry.  Co.  v.  Mahoney,  46  N.  E.  Rep.  917. 

The  right  of  a  railroad  company  to  insist  upon  an  acci- 
dent release  from  an  express  messenger  riding  in  a  baggage 
car,  although  riding  upon  a  passenger  season  ticket,  is 
upheld  by  the  Supreme  Court  of  Massachusetts  in  Bates  v. 
Old  Colony  R.  Co.,  17  N.  E.  Rep.  633;  Hosmer  v.  Old  Col- 
ony Ry.  Co.,  81  N.  E.  Rep.  653. 

Railway  companies,  although  public  or  common  carriers, 
may  contract  as  private  carriers,  such  as  that  of  transport- 
ing express  matter  for  express  companies,  as  such  matter  is 
usually  carried,  and  in  that  capacity'  may  properly  require 
exemption  from  liability  for  negligence  as  a  condition  to 
the  obligation  to  carry.  The  Express  Cases,  117  CT.  S.  1, 
6;  Hosmer  v.  Railroad  Co.,  156  Mass.  506,  31  N.  E.  652; 
Bates  V.  Railroad  Co.,  147  Mass.  255, 17  N.  E.  633;  Chic, 
M.  &  St.  P.  R.  Co.  V.  Wallace,  66  Fed.  506;  Coup  v. 
Railway  Co.,  56  Mich.  Ill,  22  N.  W.  215;  Forepaugh  v. 
Railway  Co.,  128  Pa.  St  217, 18  At.  503;  Hartford  Fire  Ins. 
Co.  V.  C,  M.  &  St.  P.  Ry.  Co.,  17  C.  C.  A.  62,  70  Fed.  201; 
Quimby  v.  Railroad  Co.,  1 50  Mass.  365,  23  N.  E.  205;  Mul- 
doon  V.  Railway  Co.,  10  Wash.  311,  38  Pac.  995;  Griswold 
V.  Railroad  Co.,  63  Conn.  371,  4  At.  261. 

Mb.  Justice  Shepakd  delivered  the  opinion  of  the  court. 

The  plaintiff  was  a  messenger  for  the  American  Express 
Company,  on  the  defendant's  line  of  road  between  Chicago 
and  Sioux  City,  Iowa.  On  January  15,  1896,  the  passenger 
train  on  which  he  was  riding  in  the  baggage  car,  in  which 
the  express  matter  he  had  in  charge  was  being  carried,  ran 
into  the  rear  comer  of  the  caboose  of  a  freight  train  which 
had  been  partly  pulled  off  upon  a  switch  or  side  track  in 
order  to  permit  the  passenger  train  which  plaintiff  was  rid- 
ing, to  pass.  The  rear  end,  only,  of  the  caboose  projected 
upon  the  track  of  the  passenger  train,  and  a  piece  of  one  of 
its  timbers  broke  into  the  express  car  and  hit  the  plaintiff 
and  caused  the  injuries  of  which  he  complains. 

Vol.  LXXX  81 
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It  appeared  in  evidence  that  the  first  cause  of  the  caboose 
being  left  in  its  dangerous  place,  was  the  breaking  of  a  link 
in  the  chain  of  freight  cars  that  were  being  hauled  off  upon 
the  side  track,  causing  the  freight  train  to  separate,  and 
leaving  its  extreme  end — the  caboose — projecting  in  part 
upon  the  main  track. 

Whether  or  not  the  defendant  was  liable  for  negligence 
in  respects  of  the  broken  link,  and  the  consequent  collision, 
will  not  be  discussed  at  length  by  us  at  tliis  time,  although 
we  have  considered  the  case  in  that  aspect.  The  evidence 
showed,  without  controversy,  that  the  defect  in  the  link 
which  caused  it  to  break  was  a  latent  one,  beyond  discovery 
by  the  exercise  of  all  reasonable  diligence;  but  whether, 
after  the  break,  there  was  not  time  enough  before  the  col- 
lision, in  the  exercise  of  proper  diligence  by  defendant's 
servants,  to  have  got  the  caboose  clear  of  the  main  track,  is 
not  so  certain. 

We  prefer  to  place  our  decision  upon  the  point  that 
caused  the  trial  court  to  take  the  case  from  the  jury,  by  a 
peremptory- instruction  to  find  the  defendant  not  guilty. 

That  point  is  that,  whether  there  was  legal  negligence  by 
the  defendant  or  not,  the  plaintiff  had  by  special  contract, 
previously  entered  into,  released,  the  defendant  from  all 
liability  in  the  premises. 

We  will  not  particularly  enter  upon  the  contention  of 
plaintiff  that  such  contract  of  release  was  improperly 
admitted  in  evidence  under  the  condition  of  the  pleadings 
at  the  time  of  the  trial.  It  is  enough  for  the  purpose  of 
getting  directly  at  the  main  question  in  the  case,  which 
demands  early  decision  because  not  only  of  what  is  involved 
in  this  case  but  collaterally,  to  hold,  without  much  discus- 
sion, that  the  release  was  admissible. 
.  The  plaintiff  had  testified  to  his  employment  with  the 
express  company,  that  he  knew  the  terms  of  his  employ- 
ment and  that  they  were  set  forth  in  the  writing  identified 
by  him  as  bearing  his  signature.  The  writing  was  then,  we 
think,  clearly  admissible  under  the  general  issue,  in  order 
to  show  the  terms  and  conditions  of  plaintiff's  employment 
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by  the  express  company,  and  his  relation  to  the  defendant 
at  the  time  of  the  accident. 

The  relationship  of  express  companies  to  railroad  com- 
panies, over  whose  lines  express  matter  is  carried  under 
special  contracts,  is  well  set  forth  in  Express  Cases,  117  U. 
S.  1,  to  which  we  refer  rather  than  quote  from,  and  the 
doctrine  there  upheld  is,  that  special  contracts  between  such 
companies,  giving  special  and  exclusive  privileges  to  express 
companies,  are  lawful. 

It  was  by  virtue  of  the  contract  between  the  defendant 
and  the  express  company  that  the  plaintiff  was  upon  the 
car  when  he  was  injured.  He  was  not  in  the  strict  sense  a 
passenger.  Kor  was  the  defendant  in  the  strict  sense  a 
common  carrier  as  to  him.  His  being  carried  from  one 
end  of  the  express  route  to  the  other,  was  for  the*  purpose, 
and  none  other,  of  handling  and  caring  for  the  property  of 
his  employer,  the  express  company,  which  was  being  trans- 
ported under  the  terms  of  the  special  contract  between  the 
express  company  and  the  defendant. 

It  was  not  the  duty  of  the  defendant,  as  a  common  car- 
rier, to  carry  for  the  express  company  its  goods,  or  its  mes- 
senger in  charge  of  them,  in  the  car  in  question.  As  a  com- 
mon carrier  the  defendant  was  not  compelled  to  grant  that 
right  to  the  express  company.  It  was  only  because  of  the 
special  contract  that  such  rights,  superior  to  the  rights  of  the 
public,  were  conferred,  and  being  upon  the  car  by  virtue  of 
such  contract  rights,  the  plaintiff  was  there  subject  to  the 
burdens  of  the  contract.  His  rights  were  those  of  his 
employer,  the  express  company,  and  no  greater.  He  could 
not  accept  the  right  to 'be  there  under  the  contract,  and 
reject  the  conditions  under  which  the  contract  gave  the 
right. 

Had  the  defendant  occupied  in  the  premises  the  position 
of  performing  a  public  or  quasi  public  duty  to  the  plaintiff, 
such  as  it  would  have  held  to  him  if  he  were  being  carried 
as  an  ordinary  passenger,  we  understand  the  law  would  not 
have  permitted  him  to  contract  away  his  right  of  recourse 
for  damages  for  the  defendant's  negligence,  and  in  no  case 
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could  a  common  carrier,  even  by  express  contract,  in  Illi- 
nois, exempt  itself  from  liability  resulting  from  the  gross 
negligence  or  willful  misconduct  committed  by  itself  or  its 
servants.  C.  &  N.  W.  Ry.  Co.  v.  Chapman,  138  III.  96;  I. 
C.  E.  R.  Co.  V.  Read,  37  111.  484. 

But,  under  the  evidence,  there  does  not  arise  in  this  case 
any  question  of  gross  or  willful  negligence. 

As  already  said,  the  defendant  was  not,  as  to  the  plaintiff 
or  his  employer,  in  the  discharge  of  the  public  duties 
required  of  it  as  a  common  carrier,  and  the  plaintiff  might, 
therefore,  as  he  did,  contract  to  assume  the  risks  of  the  trip 
himself,  and  release  the  defendant  from  all  liability  on 
account  of  injuries  to  him. 

The  plaintiff  in  his  contract  with  the  express  company 
ratified,  as  his  own,  and  made  a  part  of  such  contract,  the 
contract  between  the  express  company  and  the  defendant, 
and  agreed  to  be  bound  thereby.  He  was  bound,  therefore, 
to  know  that  the  express  company,  and  himself  as  its  repre- 
sentative, had  a  right  to  ride  in  the  car  only  by  special  license, 
which  he  could  not  accept  and  at  the  same  time  continue 
to  hold  defendant  liable  for  injuries  that  might  befall  him. 

It  is  not  pretended  that  what  we  have  said  constitutes  an 
exhaustive  or  thorough  opinion  upon  the  question.  It  is 
one  not  yet  decided  by  our  Supreme  Court,  and  the  little 
we  have  said  is  mainly,  though  imperfectly,  taken  from 
opinions  of  the  Supreme  Court  of  Indiana,  which  commend 
themselves  to  us  by  the  reason  and  authority  there  shown. 

A  reference  to  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Keefer, 
146  Ind.  21,  and  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Mahoney,  148  Ind.  196,  where  similar  contracts  were  involved 
and  able  discussion  is  had,  will  serve  the  purposes  of  coun- 
sel in  this  case,  and  the  profession  generally,  as  well  as  could 
be  done  by  an  exhaustive  opinion  here. 

Numerous  minor  questions  are  argued,  concerning  which 
we  discover  nothing  amounting  to  reversible  error  or  requir* 
ing  further  comment. 

The  judgment  of  the  Superior  Court  is  affirmed. 
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Elisha  G.  Ware  y.  Edward  H.  Salsbury. 

1.  Equity  FRAcmc^^^eet  of  StcornAnswers.'-So  tar  its  Sk  sworn. 
answer,  when  called  for,  is  responsive  to  the  allep:ations  of  the  bill,  it 
must  be  taken  as  true,  unless  it  is  overcome  by  evidence  equivalent  to 
the  testimony  of  two  witnesses. 

Bill  of  DiMOvery,  etc— Trial  in  the  Circuit  Court  of  Cook  County; 
the  Hon.  Murray  F.  Tulby,  Judge,  presiding.  Hearing  and  decree  for 
complainants  on  master's  report;  appetil  by  defendant.  Heard  in  this 
court  at  the  October  term,  1898.  Reveraed  and  remanded  with  direc- 
tions.   Opinion  filed  March  16,  1899. 

Appellee  filed  his  bill  in  April,  1895,  charging,  in  sub- 
stance, that  appellant,  a  real  estate  agent  in  Chicago,  was 
employed  by  him,  appellee,  as  his  agent,  in  September,  1890, 
to  purchase  for  api)ellee  certain  lands  in  Jasper  county, 
Indiana;  that  appellant  did,  in  pursuance  of  such  agency, 
purchase  one  tract  of  land  of  720  acres  from  one  Ingraham, 
at  the  price,  as  appellee  then  supposed  and  was  informed  by 
appellant,  of  $12  per  acre,  and  another  tract  of  480  acres 
from  one  Wood,  at  the  price,  as  appellee  then  supposed  and 
was  informed  by  appellant,  of  $8  per  acre;  that  appellee  paid 
to  appellant  said  prices,  respectively,  for  said  tracts,  upon 
the  representation  by  appellant  that  the  lands  cost  said 
amounts  per  acre,  and  received  through  him  conveyances 
therefor  from  said  Ingraham  and  Wood,  under  the  belief 
that  his  said  agent  in  fact  paid  to  said  Ingraham  and  Wood 
the  amounts  so  paid  by  appellee;  that  a  short  time  prior  to 
the  filing  of  the  bill,  he,  for  the  first  time,  ascertained  that 
he  had  been  deceived  by  appellant  in  regard  to  the  price 
paid  by  appellant  for  said  lands,  and  that  appellant  in  fact 
paid  to  said  Ingraham  only  $5,040,  instead  of  $8,640,  as  rep- 
resented by  appellant,  and  to  one  Thompson,  but  not  to 
Wood,  as  appellee  supposed,  only  $1,600,  instead  of  $3,840, 
as  appellee  supposed;  that  Wood  took  the  title  from  Thomp- 
son and  conveyed  it  to  appellee  as  an  accommodation  to 
appellant,  and  to  prevent  ap|)ellee  from  knowing  what  was 
in  fact  paid  by  appellant  for  the  lands. 
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The  bill  asks  for  discovery  and  an  accounting,  but  waives 
answer  under  oath. 

After  a  demurrer  was  interposed  and  sustained,  appellee 
amended  his  bill,  making  further  allegations  as  t-o  the 
details  of  his  dealings  with  appellant,  but  not  changing 
materially  the  scope  of  the  bill,  and  amended  the  original 
bill  by  striking  out  the  waiver  of  answer  under  oath,  and 
prayed  that  the  bill,  as  amended,  be  answered  under  oath. 

A  special  demurrer  was  interposed  and  confessed,  the  bill 
was  again  amended,  a  third  demurrer  was  filed  and  the  bill 
for  the  third  time  amended,  leaving  it,  as  finally  amended, 
calling  for  appellant's  answer  under  oath.  Appellant 
answered  under  oath,  denying  that  he  ever,  at  any  time, 
acted  as  agent  of  appellee  in  the  purchase  of  the  lands 
mentioned  in  the  bill,  that  he  made  any  of  the  fraudulent 
representations  set  up  in  the  bill,  and  admits  that  he  par- 
chased  the  pro]-)erty  for  the  prices  alleged  in  the  bill  from 
Ingraham  and  Thompson,  but  denies  that  the  purchases 
were  made  for  appellee;  alleges  that  he  ntade  such  purchases 
on  his  own  account,  and  alleges  that  he  sold  the  lands  to 
appellee,  those  from  Ingraham  at  $12,  and  those  from 
Thompson  at  $8  per  acre,  and  received  from  appellee  for 
such  lands  the  amounts  alleged  by  the  bill;  alleges  that 
after  he  submitted  to  appellee  the  lands  for  sale,  and  before 
their  purchase  by  him,  appellee  went  on  two  occasions  and 
examined  the  lands,  one  time  taking  his  wife  with  him,  but 
without  appellant's  knowledge  at  the  time;  that  appellee 
made  the  said  purchases  after  full  investigation  and  knowl- 
edge of  the  lands,  and  as  to  the  value;  that  the  lands  were 
well  worth  the  prices  paid  by  appellee;  that  appellee  suffered 
no  loss  or  damage,  but  resold  the  lands  with  large  profit 
long  before  the  bill  was  filed;  that  appellee  never  offered  to 
pay  and  never  paid  appellant  for  his  alleged  services  as 
agent,  and  that  he,  appellant,  never  presented  any  bill  to 
appellee  for  services. 

Eeplication  to  the  answer  having  been  filed,  the  cause 
was  referred  to  a  master,  who  took  the  evidence  and 
reported  to  the  court,  sustaining  appellant's  claims  in  sub- 
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Stance,  and  while  he  does  not  find  that  Ware  acted  as  agent 
for  appellee,  he  reports,  among  other  things,  viz. : 

**  Ware  swears  that  he  had  a  prior  option  for  the  purchase 
of  this  property,  and  that  he  sold  to  Salsbury,  ana  that  as 
to  both  deals  he  was  not  acting  for  Salsbury'at  all,  but  for 
himself. 

He  never  informed  Salsbury  that  he  owned  or  had  any 
interest  in  those  tracts,  and  Salsbury  was  undoubtedly  led 
to  believe  that  he  was  purchasing  directly  from  Wood  and 
Ingnibam  through  Ware. 

Ware  and  Salsbury  contradict  each  other  in  a  great  many 
particulars,  but  the  testimony  of  Ingraham  and  Sigler,  and 
other  circumstances,  tend  to  discredit  Ware.  The  master 
is  of  the  opinion  that  Ware  merely  obtained  net  prices  from 
the  owners,  and  when  he  found  that  he  could  sell  at  a  profit, 
he  determined  to  do  so,  and  to  keep  the  sellers  and  Salsbury 
in  the  dark  as  to  the  price  paid  and  received.  It  is  immate- 
rial whether  Ware  acquired  his  interest  before  or  after  his 
sale  to  Salsbury,  or  whether  he  had  any  contracts  with  the 
owners  or  not.  Salsbury  was  led  to  believe  that  Ware  was 
acting  for  him,  and  the  result  would  be  the  same  if  Ware 
owned  them  all  the  time  and  concealed  that  fact  from  Sals- 
bury and  indyced  him  to  believe  that  some  on,e  else  owned 
the  land,  and  thus  obtained  from  him  a  larger  price  than  he 
could  have  obtained  had  the  facts  been  known.  No  com- 
mission was  paid  or  agreed  to  be  paid  to  Ware  or  to  any  one 
in  connection  with  these  deals. 

Salsbury  never  learned  of  the  facts  until  a  short  time 
prior  to  the  filing  of  the  bill  herein. 

Prior  to  purchasing  these  tracts  Salsbury  and  his  wife 
went  alone  to  look  at  the  land.  It  does  not  appear  whether 
Salsbury  inquired  of  any  one  else  as  to  the  value  of  these 
lands.  Ware  told  Salsbury  that  he  could  make  a  good  profit, 
and  it  appears  that  he  did  realize  a  good  profit  on  a  sale  of 
the  lands. 

Much  stress  is  laid  by  defendant's  solicitor  on  the  fact 
that  no  commission  was  agreed  to  be  paid,  and  none  was 
paid,  and  the  claim  is  insisted  on  that  no  relation  of  agency 
or  of  trust  existed  between  Salsbury  and  Ware,  that  no  mis- 
representations as  to  value  were  made,  and  that  Ware's  pre- 
dictions as  to  profits  were  realized.  It  does  seem  strange, 
at  first,  that  nothing  was  said  about  commissions,  but  this  is 
not  unusual.  Ware  evidently  was  satisfied  with  his  profit, 
and  Salsbury  was  content  if  the  commissions  were  not  asked 
for.     Salsbury  got  what  he  bargained  for,  and  made  the 
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profit  which  he  expected,  and  in  one  sense  was  not  damaged, 
out  it  can  not  be  doubted  that  had  he  known  the  true  state 
of  affairs,  he  would  not  have  paid  more  for  this  land  than 
the  owners  were  asking. 

Ware  led  him  to  believe  that  he  (Ware)  was  not  inter- 
ested, and  that  the  lands  were  worth  the  price  paid  when 
theycouhl  have  been  had  for  less.  Had  Salsoury  known  that 
he  was  buying  of  Ware,  he  would  have  made  inquiry  else- 
where as  to  what  lands  could  be  bought  for  in  that  vicinity. 
Salsbury  trusted  Ware,  and  Ware  had  no  right  to  take 
advant^e  of  it.  This  case  comes  within  the  rule  that  one 
occupying  a  trust  relation  can  not  take  advantage  of  it  and 
make  a  profit." 

This  report  was  confirmed  by  the  chancellor,  on  the  hear- 
ing of  exceptions  ther<dto,  the  findings  of  the  decree  follow- 
ing, in  substance,  the  master's  findings  and  conclusions. 
The  chancellor  also  found  that  appellant,  in  July  or  August, 
1890,  told  appellee  that  he,  appellant,  could  get  appellee  a 
tract  of  one  and  three-fourths  sections  of  land  in  Jasper 
county,  Indiana,  at  $10  per  acre,  and  also  '^  that  Salsbury 
was  dealing  with  Ware,  if  not  as  his  agent,  yet  in  such  a 
way  that  a  trust  relationship  existed  between  them,  and 
Ware  had  no  right  to  take  advantage  of  that  relationship; 
that  Ware  occupied  a  position  where  trust  and  confidence 
were  placed  in  him,  and  he  could  not  take  advantage  of 
that  trust  and  confidence  to  make  a  profit  for  himself  which 
properly  belonged  to  another.  That  Ware  had  a  manager 
on  his  own  tract  named  C.  C.  Sigler,  and  Ware  had  an 
understanding  with  him  that  if  he  could  procure  some  low 
prices  on  tracts  in  that  vicinity  and  assist  Ware  in  showing 
lands  and  making  sales,  that  he,  Ware,  would  furnish  any 
funds  needed  and  share  any  profits  which  could  be  made  out 
of  the  deals  with  Sigler. 

The  court  further  finds  that  Ware  paid  Sigler  $2,840  as 
his  share  of  the  profits  in  these  transactions,  and  to  A. 
Thompson  &  Brother  the  sum  of  $25  for  an  opinion  of  title, 
which  sums  should  be  deducted  from  the  entire  amount 
received  by  Ware,"  and  decreed  that  appellant  pay  to  appel- 
lee the  moneys  he  had  received  from  appellee  in  excess  of 
the  amounts  paid  by  appellant  to  Ingraham  and  Thompson^ 
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after  deducting  $2,865  paid  to  Sigler,  and  for  the  opinion 
of  title.    From  this  decree  the  appeal  is  taken. 

Appellee  has  assigned  a  cross-error,  to  the  effect  that 
the  court  erred  in  allowing  appellant  $2,865,  paid  to  Sigler. 

Waltbb  M.  Howland,  attorney  for  appellant. 

Harry  L.  JLrwix,  attorney  for  appellee. 

Mr.  Presiding  Justice  Windbs  delivered  the  opinion  of 
the  court. 

The  only  question  presented  which  we  deem  it  necessary 
to  consider,  is  whether  the  evidence  is  suiBcient  to  support 
the  findings  of  the  chancellor,  when  it  is  considered  that  the 
bill  called  for  an  answer  under  oath,  that  the  cause  was 
heard  upon  bill,  the  sworn  answer  of  defendant,  replication 
thereto,  master's  report  and  exceptions  thereto,  together 
with  the  evidence  taken  by  the  master. 

In  so  far  as  a  sworn  answer,  when  called  for,  is  responsive 
to  the  allegations  of  the  bill,  it  must  be  taken  as  true,  unless 
it  is  overcome  by  evidence  equivalent  to  the  testimony  of 
two  witnesses.  Stauffer  v.  Machen,  16  111.  553;  Marple  v. 
Scott,  41  111.  60;  Walton  v.  Walton,  70  111.  144. 

In  so  far  as  there  was  any  relation  of  agency  or  of  trust 
and  confidence  alleged  in  the  bill  to  have  existed  between 
appellee  and  appellant,  it  is  squarely  and  unequivocally 
denied  by  the  answer.  The  only  evidence  which,  in  our 
opinion,  supports  the  allegations  of  the  bill  in  this  respect, 
is  that  of  appellee,  and  this,  under  the  rule  announced,  is  not 
sufficient  to  overcome  the  sworn  answer  of  appellant. 

Appellee  contends  that  appellant  had  made  arrangements 
for  appellee  to  take  these  two  tracts  of  lands  before  he  in 
any  way  obligated  himself  to  either  said  Thompson  or 
Ingraham  to  buy  from  them,  and  even  on  his  own  testi- 
mony, only  had  a  verbal  price  on  the  lands  from  the  owners; 
that  appellant  did  not  at  anytime  represent  to  appellee  that 
he  was  the  owner  of  the  lands;  that  appellant  paid  money 
received  from  appellee  in  the  purchase  of  the  lands,  and 
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that  these  circumstances  are  conclusive  of  the  correctness 
of  the  learned  chancellor's  disposition  of  the  case.  We  can 
not  assent  to  this  contention.  Neither  of  these  matters, 
even  if  conceded  to  be  clearly  established,  would  be  incqn- 
sistent  with  appellant's  claim  that  he  did  not  act  as  agent 
for  appellee,  nor  sustain  to  him  any  relation  of  trust  or  con- 
fidence. 

We  are  inclined  to  the  view,  from  a  consideration  of  the 
evidence,  that  appellant's  conduct  was  such  as  to  leave  the 
impression  with  appellee  that  he  was  purchasing  the  lands 
from  Ingraham  and  Wood,  instead  of  from  appellant,  but 
think  that  fact  and  the  further  fact,  which  also  appears  from 
the  evidence,  that  Wood  took  the  title  for  appellant  as  a 
matter  of  accommodation,  though  a  deception  and  fraudu- 
lent in  its  nature  toward  appellee,  are  not  conclusive  in 
appellee's  favor,  and  can  not  avail  him  in  this  case.  They 
are  consistent  with  an  agency  or  act  of  friendship  on  the 
part  of  appellant  toward  Wood  and  Ingraham,  and  in  the 
light  of  appelhint's  evidence  that  he  had  a  verbal  contract 
for  the  purchase  of  the  lands  from  Ingraham  and  Thomp- 
son, and  that  he  paid  Wood  f 20  to  execute  two  notes  of 
8550  each,  secured  upon  the  land,  and  assumed  to  be  paid 
\y  appellee,  that  ap])ellant  was  in  fact  making  the  sale  on 
his  own  account  to  appellee,  and  took  this  method  to  avoid 
making  one  set  of  conveyances. 

Appellant  did  not  in  words  represent  that  he  was  the 
owner  of  the  lands  sold,  and  appellee's  evidence  as  to  their 
dealings  would  tend  to  show  that  api)ellant  was  acting  as 
agent  of  the  owners  rather  than  as  agent  for  appellee.  In 
any  event  there  is  a  failure  to  show  by  any  evidence  clear 
and  conclusive  in  its  nature,  either  agency  or  a  relation  of 
trust  and  confidence  between  them. 

Appellee  quotes  the  following  from  appellant's  evidence, 
viz.:  "I  told  Mr.  Salsbury  I  was  operating  in  cheap  lands 
in  Indiana,  and  that  I  knew  of  land  down  there  that  be 
could  buy  for  $10  an  acre.  That  we  were  improving  the 
country,  and  that  in  my  opinion  he  could  sell  this  land  for 
$18  an  acre  within  a  year.    I  showed  him  a  plat  of  land  in 
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my  office,  and  told  him  that  Nelson  Morris  ultimately  would 
buy  it;  that  I  felt  very  sure  he  could  sell  it  to  him,  as  I 
owned  a  piece  there  of  2,600  acres  of  my  own,  and  that  I 
could  sell  him  land  at  a  less  figure  than  Mr.  Morris  had 
already  offered  me  for  mine,  and  that  when  we  got  these 
ditches  completed,  the  land  he  bought  would  be  worth  as 
much  as  mine  at  that  time — the  land  that  I  had  already 
bought,"  and  claims  that  it  and  certain  statements  and 
receipts  in  the  handwriting  of  appellant,  purporting  to  be 
statements  of  settlement  with  Ingraham  and  the  Wood 
purchase,  and  the  receipts  showing  that  he  received  of 
Wood  and  Salsbury  a  check  and  contract  relating  to  the 
Wood  purchase,  to  be  held  in  escrow  for  thirty  days,  and 
also  the  receipt  of  $500  from  Salsbury  to  apply  on  account  of 
the  purchase,  and  a  deed  from  Wood  to  Salsbury  of  the  land, 
to  be  delivered  on  the  further  payment  of  the  balance  in 
cash  and  notes  to  make  up  the  full  purchase  price  of  $3,840, 
show  the  agency  alleged  as  well  as  the  relation  of  trust  and 
confidence  between  appellee  and  appellant. 

We  think  the  claim  is  not  tenable.  These  statements  and 
receipts  appear  to  have  been  made  out  by  appellant  in  the 
presence  of  appellee,  and  there  is  no  evidence  called  to  our 
attention  or  which  we  have  been  able  to  discover  in  the 
record  tending  to  explain  them  in  a  way  inconsistent  with 
appellant's  answer  and  evidence.  The  receipts  of  themselves 
would  tend  to  show  that  appellant  was  a  mere  stakeholder, 
representing  both  parties.  The  statements  might  be  said  to 
indicate  an  agency,  or  merely  memoranda  to  show  the  items 
of  a  transaction  between  appellee  and  Ingraham  and  Wood, 
the  two  latter  being  represented  by  appellant  as  their  agent. 
Taken  together,  we  think  they  are  important  only  as  tend- 
ing to  show  deceit  on  the  part  of  appellant,  but  by  no  means 
what  is  contended  by  appellee. 

The  evidence  quoted  is  only  the  expression  of  an  opinion 
by  appellant  as  to  present  and  future  prices  and  a  pur- 
chaser for  land  he  might  buy,  in  connection  with  a  statement 
as  to  what  was  being  done  in  the  locality  in  question  to 
make  the  land  valuable,  and  what  appellant  claimed  he  could 


492  Appellate  Courts  of  Illinois. 

Vol.  80.]        Chicago  Architectural  Iron  Works  v.  NageL 

sell  land  to  appellee  for.  We  are  unable  to  perceive  how 
this  evidence  in  any  way  tends  to  establish  appellee's  con- 
tention, and  especially  so  when  it  is  read  in  connection  with 
the  other  evidence  given  by  appellant. 

Appellant's  opinion  is  shown  by  the  evidence  to  have  been 
a  good  one,  as  appellee  in  sixteen  months  sold  his  land  at 
an  advance  of  $10,000,  at  a  profit  of  at  least  $6,000,  on  a 
purchase  of  $12,000,  and  he  sold  appellee  land  at  less  than 
^10.50  per  acre,  a  price  satisfactory  to  him,  and  he  was  in  no 
way  damnified. 

No  commission  or  compensation  for  appellant's  services 
was  asked  by  him,  nor  was  it  inquired  about  by  appellee, 
which  of  itself  was  sufficient  to  put  him  upon  inquiry  as  to 
what  was  appellant's  interest  in  bringing  about  the  transac- 
tion. Had  appellant  sought  to  recover  commissions  in  a  suit 
at  law,  upon  the  evidence  in  this  record,  we  are  inclined  to 
the  view  that  it  is  insufficient  to  sustain  a  judgment  in  his 
favor,  whereas,  in  this  case,  appellee's  proof,  to  justify  a 
recovery,  should  be  much  stronger  than  at  law,  where  his 
evidence  need  only  equal  that  of  appellant  in  order  to 
prevail. 

It  is  unnecessary  to  consider  the  other  questions  argued 
and  the  cross-error  assigned  by  appellee. 

The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  dismiss  appellee's  bill  for  want  of  equity. 

Beversed  and  remanded  with  directions. 


Chicago  Architectural  Iron  Works  t.  Augusta  Nagel^ 

Adm'x^  etc. 

1.  Instructions— WTicn  Defective,— An  instruction  which  doen  not 
state  the  law  with  reference  to  the  relation  of  fellow-servants,  but 
requires  the  jury  to  determine  whether  employes  of  the  defendant  who 
did  the  work  in  question  were  or  were  not  such  feltow-servants,  sub- 
mits to  the  jury  the  question  of  both  law  and  fact,  and  is  defective. 

2.  Fellow-bervants— Dc/Znt<ion  oftQ  Matter  of  Loio.— The  definitioii 
of  fellow-servants  is  a  matter  of  law. 


First  Dlstrict — October  Term,  1898.      493 

Chicago  Architectural  Iron  Works  v.  XageL 

'  ■  ■        ■   ■        ■  -  ■  ■  ■    ^ 

8.  Saxr— What  FaUs  Within  the  Definition,  a  Question  of  Fact,^ 
It  is  always  a  question  of  fact,  to  be  determined  from  the  evidence, 
whether  a  particular  case  falls  within  the  definition  of  fellow-servants. 

4.  S^ME — Who  AreSespondeat  Superior, — In  order  to  constitute 
servants  of  the  same  master,  fellow-servants,  within  the  rule  of  respond" 
eat  superior,  it  is  essential  that  they  be,  at  the  time  of  the  injury  com- 
plained of,  directly  co-operating  with  each  other  in  the  particular 
business  in  hand,  or  that  their  usual  duties  bring  them  into  habitual 
consociation,  so  that  they  may  exercise  an  influence  upon  each  other 
promotive  of  proper  caution. 

5.  Same — Rule  Should  Be  Qiven  to  Jury  vnth  Aceuracu — Question  of 
Fact— The  rule  should  be  given  to  the  jury  with  substantial  accuracy, 
and  the  jurors  left  free  to  declare,  from  the  evidence,  their  determi- 
nation upon  the  question  df  fact. 

6.  Master  and  Servant— On«  Servant  in  Different  Relations  to 
Co-servants, — One  servant  may  be,  in  relation  to  a  ooHservant,  a  vice- 
principal  in  one  relation  and  a  fellow-servant  in  another,  the  particular 
relation  depending  upon  the  particular  duties  he  is  discharging  at  the 
time.  It  does  not  necessarily  follow,  because  one  is  a  foreman  and  gen- 
eral representative  of  the  master,  that  he  is  such  representative  in  all 
relations  to  his  fellow  employes,  so  as  to  make  the  master  liable  for  his 
negli^nce. 

7.  Sams — Rule  as  to  Master's  Liability,— The  mere  fact  that  one  of 
a  number  of  servants  who  are  in  the  habit  of  working  together  in  the 
same  line  of  employment,  for  a  common  master,  has  power  to  control 
and  direct  the  actions  of  the  others,  will  not  of  itself  render  the  master 
liable  for  the  negligence  of  the  governing  servant,  resulting  in  an 
injury  to  one  of  the  others,  without  regard  to  other  circumstances. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Superior 
Court  of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presid- 
ing. Verdict  and  judgment  for  plaintiflF;  appeal  by  defendant.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1898.  Reversed 
and  remanded.  Opinion  filed  March  14, 1899.  Rehearing  denied  April 
7,  1899. 

This  is  a  suit  for  personal  injury  resulting  in  the  death  of 
one  Richard  Kagel,  and  occasioned  by  the  fall  of  a  scaffold. 
The  appellant  company  was  engaged  in  the  erection  of  a 
balcony  attached  to  a  building  situated  on  the  corner  of 
Michigan  avenue  and  Van  Buren  street,  Chicago. 

It  is  said  by  appellee  that  the  work  was  done  clandes- 
tinely and  without  permission  of  the  authorities,  and  that 
therefore  more  men  were  employed  than  otherwise  would 
have  been  necessary,  and  that  extraordinary  haste  was  used 
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in  order  to  finish  the  work  before  an  injunction  could  be 
procured  to  restrain  its  prosecution.  The  work  was  done 
at  night.  It  is  contended  that  the  scaffolds  were  improp> 
erly  constructed  in  consequence  of  the  baste  with  which  the 
work  was  attempted  to  be  done.  The  men^^had  been  work- 
ing from  eleven  o^clock  in  the  evening  until  about  five 
o'clock  in  the  morning. 

It  appears  that  much  of  the  material  had  already  been 
put  in  place,  including  iron  castings  and  beams,  when  the 
accident  occurred.  The  castings  were  said  to  have  been 
about  five  feet  in  length.  They  were  inserted  in  the  wall, 
fastened  by  bolts  and  supported  by  brackets.  One  of  them, 
for  some  reason,  was  not  quite  high  enough,  and  at  the 
time  the  accident  occurred,  there  were  some  six  or  seven 
men  upon  the  scaffold,  who,  with  their  shoulders  under  the 
balcony,  wereatteuipting  to  lift  it  up  in  order  to  get  it  high 
enough  to  insert  a  bolt  in  the  proper  place.  It  was  about 
a  quarter  of  an  inch  too  low,  according  to  the  testimony  of 
one  of  appellant's  witnesses.  The  weight  of  the  men, 
together  with  the  additional  force  brought  to  bear  upon  the 
scaffold  in  the  effort  to  lift  the  balcony  into  its  place,  broke 
the  scaffold,  causing  the  injuries  to  the  deceased  for  which 
it  is  sought  to  recover. 

M.  Salomon  and  Frank  Whitney,  attorneys  for  appellant. 

MosEs,  Rosenthal  &  Kennedy,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion  of 
the  court. 

The  evidence  with  reference  to  the  questions  of  fact  is 
conflicting.  If  the  law  was  properly  presented  to  the  jury 
by  accurate  instructions,  we  might  not  feel  authorized  to 
disturb  the  finding.  On  behalf  of  the  plaintiff  the  court 
gave  the  following  instruction  : 

"  The  court  further  instructs  the  jury  that  it  is  a  question 
of  fact,  for  them  to  decide,  whether  the  employes  of  the 
defendant  company  who  were  in  charge  of  tne  building  of 
the  balcon}^  if  yoii  find  such  to  be  the  evidence,  were  fel- 
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low-servants  of  Richarci  Nagel,  or  whether  they  stood 
towards  him  in  the  relation  of  representatives  of  the  master, 
and  if  the  jury  believe  from  the  evidence  that  such  foreman 
or  foremen,  if  you  find  such  to  be  the  evidence,  in  and  about 
the  doing  of  said  work,  were  the  representatives  of  the 
Architectural  Iron  Works,  and  were  not  fellow-servants, 
then  the  defendant  is  responsible  for  the  acts  of  such  fore- 
man or  foremen,  within  the  scope  of  their  authority,  in 
doing  said  work.'* 

We  are  compelled  to  agree  with  the  contention  that  this 
instruction,  standing  alone,  is  defective.  It  does  not  under- 
take to  state  the  law  with  reference  to  the  relation  of  fellow- 
servant,  and  yet  the  jurj'  are  requireil  by  this  instruction, 
to  determine  whether  the  employes  of  the  defendant  com- 
pany who  constructed  the  balcony  were  or  were  not  such 
fellow-servants.  In  other  words,  the  instruction  submits  to 
the  jury  the  question  both  of  law  and  fact.  The  definition 
of  fellow-servants  is  a  question  of  law,  and,  as  has  been  said 
in  C.  &  N.  W.  Ry.  Co.  v.  Moranda,  108  111.  576,  681,  "  it  is 
always  a  question  of  fact,  to  be  determined  from  the  evi- 
dence, whether  the  particular  case  falls  within  the  defini- 
tion." In  that  case  it  was  said  that  in  order  to  constitute 
servants  of  the  same  master  fellow-servants,  within  the  rule 
respondeat  superiar^  *  *  *  it  is  essential  that  they  shall 
be,  at  the  time  of  the  injury,  directly  co-o|3erating  with  each 
other  in  the  particular  business  in  hand,  or  that  their  usual 
duties  shall  bring  them  into  habitual  consociation,  so  that 
they  may  exercise  an  influence  upon  each  other  promotive 
of  proper  caution;"  and  "  it  is  essential,  not  only  that  the 
rule  shall  be  given  to  the  jury  with  substantial  accuracy, 
but  also  that  the  jurors  shall  thereupon  be  left  free  to  form 
and  declare,  from  the  evidence  before  them,  their  opinion 
upon  the  question  of  fact." 

There  was  evidence  in  this  case  that  the  men  upon  the 
scaffold  at  the  time  when  the  accident  occurred  were  directly 
co-operating  with  each  other,  not  only  in  the  erection  of  the 
scaffold,  but  in  the  particular  thing  which  caused  the  acci- 
dent. They  were  lifting  together  upon  a  heavy  piece  of 
iron  work,  putting  upon  the  scaffold  not  only  their  own 
weight,  but  also  the  additional  weight  of  the  balcony,  so 
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far  as  by  their  united  strenp^th  they  were  able  to  exert  sach 
pressure.  It  was  therefore  important,  when  the  jury  were 
told  that  it  was  a  question  of  fact,  for  them  to  decide, 
whether  these  employes  were  fellow-servants,  that  they 
should  also  be  told  what  constituted  fellow-servants  in  law. 
It  was  not  a  matter  for  them  to  conjecture  or  guess  at,  but 
a  matter  about  which  they  should  be  definitely  instructed. 
This  was  not  done  in  this  or  any  other  instruction.  The 
effect  is  much  the  same  as  if  the  jury  had  been  instructed 
to  find  a  fact  as  to  which  there  was  no  evidence. 

The  jury  were  told  that  if  they  believed  from  the  evi- 
dence that  the  foreman  or  foremen  were  representatives  of 
the  defendant  company,  and  not  fellow-servants  of  the 
deceased,  then  the  defendant  was  responsible  for  their  acts 
within  the  scope  of  the  authority  of  such  foreman  in  doing 
said  work.  The  question  was,  therefore,  important,  what 
was  the  scope  of  the  authority  of  the  foremen,  and  was  it  in 
pursuance  of  such  authority  that  the  deceased  was  exposed 
to  the  injury? 

In  M.  &  O.  R.  R.  Co.  v.  Godfrey,  155  111.  78,  it  is  said: 
"  One  servant  may  be,  in  relation  to  a  co-servant,  a  vice-prin- 
cipal in  one  relation  and  a  fellow-servant  in  another,  the 
particular  relation  depending  upon  the  particular  duties  he 
is  discharging  at  the  time."  It  does  not  necessarily  follow, 
because  one  is  a  foreman  and  general  representative  of  the 
master,  that  he  is  such  representative  in  all  relations  to  his 
fellow  employes,  so  ais  to  make  the  master  liable  for  bis 
negligence. 

There  was  evidence  tending  to  show  that  a  foreman  was 
working  with  the  other  employes  and  doing  exactly  what 
they  were  doing  at  the  time  of  the  accident.  The  principle 
is  stated  in  C.  &  A.  R.  R.  CJo.  v.  May,  108  111.  298.  In  that 
case  the  court  says : 

"  The  true  rule,  as  we  understand  it,  is  this :  The  mere 
fact  that  one  of  a  number  of  servants  who  are  in  the  habit 
of  working  together  in  the  same  line  of  employment,  for  a 
common  master,  has  power  to  control  and  direct  the  lu^tions 
of  the  others,  with  respect  to  such  employment,  will  not  of 
itself  render  the  master  liable  for  tne  negligence  of  the 
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governing  servant,  resulting  in  the  injury  to  one  of  the 
others,  without  regard  to  other  circumstances.  On  the 
other  hand,  the  mere  fact  that  the  servant  exercising  such 
authority  sometimes  or  generally  labors  with  the  others  as 
a  common  hand,  will  not  of  itself  exonerate  the  master 
from  liability  for  the  former's  negligence  in  the  exercise  of 
his  authority  over  the  others.  Every  case,  in  this  respect, 
must  depend  upon  its  own  circumstances." 

It  is  urged  by  appellee's  counsel  that  appellant's  tenth 
instruction  contains  the  same  error  as  appellee's  second 
instruction,  before  referred  to,  and  it  is  insisted  that  the 
judgment  can  not  therefore  be  reversed  '*  where  both  par- 
ties submit  the  same  instruction."  Whether  this  conclusion 
be  deemed  correct  or  not,  it  is  founded  upon  a  misconcep- 
tion. The  instructions  referred  to  do  not  contain  the  same 
error. 

Appellant's  tenth  instruction  tells  the  jury,  in  substance, 
that  the  employe  takes  the  risk  of  occasional  negligence  in 
fellow>servants,  provided  the  master  has  exercised  reasonable 
care  in  selecting  them,  and  that  if  the  injuries  were  caused 
by  negligence  of  fellow-servants,  the  verdict  should  be  for 
defendants. 

The  similarity  between  the  two  is  that  both  refer  to  fel- 
low-servants. One  tells  the  jury  that  appellee  is  responsible 
for  the  acts  of  its  representatives  in  charge  of  the  work;  the 
other,  that  appellee  is  not  responsible  for  negligence  of  fel- 
low-servants; but  the  former  tells  the  jury  to  decide  as  a 
question  of  fact  whether  saidtemployes  were  fellow-servants 
or  representatives  of  the  master,  and  does  not  advise  them 
what  in  law  constitutes  the  diflference  between  fellow-serv- 
ants and  such  representatives,  nor  how  the  rule  is  applicable 
to  the  facts  as  shown  by  the  evidence.  The  jury  are  left  to 
determine  "  whether  the  particular  case  falls  within  the 
definition"  without  having  the  definition;  and  this,  the 
Supreme  Court  says,  "  it  is  essential  they  shall  have.'- 

It  is  urged  that  the  error  is  merely  theoretical;  that  we 
can  not  say  the  jury  would  have  rendered  a  different 
verdict  if  properly  instructed.  We  are  aware  that  it  is 
asserted  that  juries  often  disregard  or  fail  to  understand 
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instructions,  and  render  verdicts  without  reference  thereto. 
This,  if  true,  may  be  owing  in  part  to  a  method  of  giving 
instructions  in  writing,  as  the  statute  requires,  under  which 
they  frequently  contain  nice  distinctions,  not  always  easy 
of  comprehension  by  the  trained  lawyer,  and  necessarily 
obscure  to  the  average  juror.  But  so  long  as  written 
instructions  are  required,  they  must  be  reasonably  accurate, 
and  properly  fulfill  their  office,  and  we  can  not  presume 
they  will  not  then  be  comprehended  and  regarded  by  jurors 
acting  under  the  sanctity  of  an  official  oath. 

In  this  case  the  evidence  tends  to  show  that  the  scaffold 
had  answered  the  purposes  for  which  it  was  erected.  It 
was  when  the  unusual  strain  was  put  upon  it  by  six  or  seven 
strong  men  lifting  upon  the  heavy  balcony,  which  had  been 
erected  piece  by  piece,  in  order  to  put  it  into  position,  that 
the  scaffold  proved  unequal  to  the  burden  thus  imposed. 
The  question  is,  therefore,  whether  or  not  the  injury  was 
caused  by  the  negligence  of  fellow-servants  of  the  deceased, 
under  the  rule  of  law  applicable,  whether  it  was  owing  to 
any  faulty  and  negligent  erection  of  the  scaffold  itself,  and 
whether  it  was  caused  by  negligence  of  an  authorized  agent 
of  the  .master,  arising  out  of  and  directly  resulting  from 
such  authority.  If  the  scaffold  was  adequate  to  the  work 
lor  which  it  was  originally  erected,  and  which  was  contem- 
plated by  those  who  directed  its  construction  and  the  selec- 
tion of  the  material,  and  by  the  employer,  the  fact  that  it 
was  not  adequate  to  an  extra  strain,  which  was  not  con- 
templated, might  not  necessarily  prove  negligence  in  the 
defendant  company. 

With  a  sincere  desire  to  expedite  business  of  the  courts 
and  bring  litigation  to  a  conclusion  as  rapidly  as  is  consist- 
ent with  full  and  fair  consideration  of  causes,  after  a  careful 
consideration  of  the  petition  for  rehearing  in  this  cause  and 
the  subsequent  motion  by  appellee's  counsel,  we  pan  not  say 
the  error  in  the  instruction  referred  to  was  not  prejudicial. 
If  it  was,  and  it  is,  we  think,  evident  that  it  may  have  been, 
the  appellant  is  entitled  to  a  newlrrial. 

It  is  true  that  appellee  was  not  required  to  offer  an  instrac- 
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tion  as  to  the  relation  of  fellow-servants  in  this  case.  But 
the  fact  remains,  that  having  done  so,  we  can  not  disregard 
a  failure  to  comply  with  the  plain  requirement  of  the  law 
as  interpreted  by  the  highest  tribunal  of  the  State. 

Inasmuch  as  there  must  be  a  new  trial,  we  refrain 
from  discussion  of  the  evidence.  For  the  error  noted,  the 
judgment  of  the  Superior  Court  is  reversed  and  the  cause 
remanded. 


Fidelity  and  Casualty  Co.  v.  Minnie  E.  Weise. 

1.  WoBDS  AND  Phrases  —  Immediate  iVbftce.— The  term  *'  imme- 
diate notice^  meanB  notice  within  a  reasonable  time,  and  whether  such 
notice  was  given  is  a  question  for  the  jury. 

2.  Instructions— /fuantfi^  and  Suictde—Precedents, — ^The  court  re- 
cites the  instruction  in  this  case  upon  the  questions  of  insanity  and 
suicide,  in  the  opinion,  and  approves  the  same,  "  finding  no  substantial 
error  in  any  of  them." 

8.  Presumptions— Jn  Favor  of  Sanity  and  Against  Suicide,— The 
legal  presumption  is  always  in  favor  of  sanity  and  against  suicide. 

4.  BURBBN  OF  Proof— C7pon  the  Party  Alleging  Insanity. — ^The  law 
presumes  the  fact  of  sanity,  and  the  burden  is  cast  upon  the  party 
alleging  insanity  to  establish  it,  by  a  preponderance  of  proof. 

5.  Insurance- JVesumption  Against  Suicide, — Where  the  plaintiff 
makes  a  prima  facie  case  that  the  death  of  the  assured  was  occasioned 
by  violent  and  external  means,  the  legal  presumption  arises  that  it  was 
accidental  and  not  suicidaL 

6.  Suicide — An  Affirmative  Defense. — Suicide  is  an  affirmative 
defense,  and  must  be  proved  by  a  preponderance  of  the  evidence. 

7.  Practice — Offers  of  Proof. — Counsel  have  the  right  to  make  an 
offer  of  proof,  for  the  two-fold  purpose  of  informing:  the  court  of  what 
is  expected  to  be  proved,  and  of  preserving  an  exception  to  the  exclusion 
of  the  offered  evidence. 

S.  Ad  Dusuxm—Otifections  that  a  Verdict  Exceeds  It^  Must  be  Made 
in  the  Court  Below. — Objection  that  verdict  exceeds  the  cbd  damnum 
must  be  made  in  the  trial  court;  it  can  not  be  urged  for  the  first  time 
in  the  Appellate  Court. 
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Assnmpsiti  on  a  policy  of  insurance.  TVial  in  the  Circuit  Court  of 
Cook  County;  the  Hon.  John  C.  Garver,  Judge,  presiding.  Verdict 
and  judgment   for  plaintiff.    Appeal  by  defendant.    Heard   in   this 
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Court  at  the  October  term,  1808.    AifirmecL    Opinion  filed  March  16, 
1899. 

John  A.  Post  and  O.  W.  Dynes,  attorneys  for  appellant. 

Definition  of  an  accident.  3  Joyce  on  Insurance,  Sec. 
2863;  Black's  Law  Dictionary,  15;  Schneider  v.  Provi- 
dent Life  Ins.  Co.,  24  Wis.  28;  Standard  Dictionary  (1896), 
14;  1  Am.  &  Eng.  Enc.  of  Law,  82;  Langdon  v.  Bowen, 
43  Vt.  512;  Brown  v.  Kendall,  6  Cush.  (Mass.)  292;  Chase 
V.  Barrett,  4  Paige  (N.  Y.),  148;  Jones  v.  WoodhuU,  1  Eoot 
(Conn.),  298;  Brown  v.  Elliott,  17  N.  J.  Eq.  353;  7  Am. 
Law  Review,  588;  69  Pa.  St.  43;  1  Am.  &  Eng.  Enc.  of 
Law,  87,  88;  Ripley  v.  Ry.  Passenger  Assurance  Co.,  2  Big. 
Cases,  738;  Mallory  v.  Travelers'  Ins.  Co.,  47  N.  T.  52; 
McGlinchey  v.  Fidelity  &  Casualty  Co.,  80  Me.  251;  2  Big. 
Life  &  Accident  Insurance  Cases,  596;  Bouvier's  Law 
Dictionary  (Rawle's  Revision),  61. 

A  plea  of  non-assumpsit' is  a  sufficient  plea  in  this  case 
for  the  introduction  of  any  and  all  evidence  offered  by  the 
defendant.  4  Joyce  on  Insurance,  Sec.  3691;  O'Brien  v. 
O'Brien,  75  111.  App.  263;  2  Enc.  of  Pleading  and  Practice, 
1027-8;  Morgantown  v.  Foster,  35  W.  Va.  337;  2  Beach 
on  Insurance,  Sec.  1319. 

Hasbebt,  Curran  &  Harbkrt  and  David  J.  Wile,  attor- 
neys for  appellee. 

Plaintiff's  prima  facie  case  was  made  when  she  intro- 
duced the  policy,  proved  premium  payment,  showed  the 
death  of  assured  by  external,  violent  and  accidental  means, 
notice  of  death  and  proof  thereof  according  to  the  policy. 
Continental  Ins.  Co.  v.  Rogers,  119  111.  474;  Mut.  Ben.  L. 
Ins.  Co.  V.  Robertson,  59  111.  124;  Cronkhite  v.  Traveler 
Ins.  Co.,  75  Wis.  116. 

Affirmative  defenses  must  be  specially  pleaded.  4  Joyce, 
Ins.,  Sec.  3691;  11  Ency.  PI.  &  Pr.  422;  Ind.,  etc.,  v.  Run- 
dell,  7  Ind.  App.  426;  Coburn  v.  Travelers  Ins.  Co.,  145 
Mass.  226;  Mulry  v.  Mohawk  Ins.  Co.,  5  Gray  (Mass.),  541; 
Orrell  v.  Hampden  Ins.  Co.,  13  Gray  (Mass.),  431;  Pierce  v. 
Cohasset  Ins.  Co.,  123  Mass.  572;  Freeman  v.  Travelers 
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Ins.  Co.,  144  Mass.  572;  Standard  L.  &  A.  Ins.  Co.  v.  Jones, 
94  Ala.  434;  Nat.  Ben.  Asso.  v.  Bowman,  110  Ind.  355. 

Insanity,  saicide,  self-inflicted  injuries  resulting  in  death, 
and  lack  of  immediate  notice,  are  affirmative  defenses. 
None  of  these  is  specially  pleaded,  therefore  neither  of 
them  is  available  to  appellant  under  the  general  issue  stand- 
ing alone.  Whitlatch  v.  Fid.  &  Cas.  Co.,  78  N.  T.  8.  C.  146; 
71  Hun,  148;  Coburn  v.  Travelers  Ins.  Co.,  145  Mass.  220, 
and  cases  therein  cited;  Mulry  v.  Mohawk  Ins.  Co.,  5  Gray 
(Mass.),  541;  Orrell  v.  Hampden  Ins.  Co.,  13  Gray  (Mass.), 
431;  Pierce  v.  Cohasset  Ins.  Co.,  123  Mass.  572. 

Sanity  is  presumed  and  the  burden  of  proving  insanity  is 
on  him  who  alleges  it.  The  evidence  to  prove  insanity 
must  be  sufficient  to  overcome  the  presumption  of  sanity 
and  any  evidence  that  may  be  produced  in  support  of  the 
presumption.  Proof  of  sanity  must  prevail  over  any  pre- 
sumption of  insanity  based  on  the  theory  of  heredity. 
Green  v.  Phoenix  L.  Ins.  Co.,  134  111.  310;  Argo  v.  Coffin, 
142  111.  368;  Snow  v.  Benton,  28  111.  306. 

In  the  absence  of  satisfactory  proof  as  to  the  cause  of  a 
violent  death,  or  as  to  death  being  accidental  or  suicidal, 
the  presumption  is  in  favor  of  the  theory  of  accidental 
death.  Bliss  Ins.,  Sec.  367;  May  Ins.,  Sec.  325;  2  Biddle 
Ins.,  See.  842;  3  Joyce  Ins.,  Sec.  2865;  Conn.  Mut.  L.  Ins. 
Co.  V.  Akens,  150  U.  S.  468;  Travelers  Ins.  Co.  v.  Mo- 
Conkey,  127  U.  8.  661;  Ace.  Ins.  Co.  v.  Bennett,  90  Tenn. 
256;  Keels  v.  Mut.  Kes.  Assn.,  29  Fed.  Rep.  198;  Mallory 
V.  T.  I.  Co.,  47  N.  Y.  52;  Conadeau  v.  A.  A.  Co.,  95  Ky. 
280;  Washburn  v.  N.  A.  8.  &  Co.,  10  N.  Y.  Supp.  366; 
Star  Ace.  Co.  v.  Sibley,  57  111.  App.  315. 

It  is  too  late  to  raise  for  the  first  time  in  this  court,  an 
alleged  error,  which  should  have  been,  but  which  was  not, 
embraced  in  the  motion  for  a  new  trial.  Nor  can  an  objec- 
tion on  appeal  be  based  upon  grounds  different  from  those 
stated  below.  C.  &  A.  R.  R.  Co.  v.  Elmore,  32  111.  App. 
418;  O.  O.  &  F.  R.  v.  McMath,  91  111.  104;  Clause  v.  Bui- 
lock  Ptg.  Co.,  20  111.  App.  113;  Hintz  v.  Graupner,  138  IlL 
158;  C.  M.  B.  Assn.  v.  Baldwin,  49  111.  App.  203;  Kelley  v. 
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Shumway,  51  III.  App.  634;  Stuve  v.  McCord,  52  111.  App. 
331;  Geist  v.  Pollock,  58  111.  App.  429;  Frame  v.  Murphy, 
66  111.  App.  555. 

In  the  absence  of  satisfactory  proof  as  to  the  cause  of  a 
violent  death  or  as  to  the  death  being  accidental  or  suicidal, 
the  presumption  is  in  favor  of  the  theory  of  accidental 
death.  Bliss  Ins.,  Sec.  367;  May  Ins.,  Sec.  325;  2  Biddle 
Ins.,  Sec.  842;  3  Joyce  Ins.,  Sec.  2865;  Aco.  Ins.  Co.  v.  Ben- 
nett, 90  Tenn.  256;  Keels  v.  Mut.  Eec.  Assn.,  29  Fed.  Hep. 
198. 

The  presumption  is  against  suicide  in  favor  of  death 
being  accidental  where  the  insured  had  disappeared  and  was 
thereafter  found  in*  the  river.  Mallory  v.  F.  I.  Co.,  47  N. 
T.  62;  Conadeau  v.  A.  A.  Co.,  95  Ky.  280;  Washburn  v. 
N.  A.  A.,  32  N.  r.  St.  Rep.  34,  10  N.  Y.  Supp.  366,  noted 
in  67  Hun,  N.  T.  584;  Star  Accident  Co.  v.  Sibley,  67  IlL 
App.  315,  citing  Chi.  R.  R.  Co.  v.  Hines,  132  111.  161. 

Mb.  Justice  Adams  delivered  the  opinion  of  the  court. 

The  action  in  which  the  judgment  appealed  from  was 
rendered  was  assumpsit  on  an  insurance  policy  issued  to 
Simon  Weise,  deceased,  insuring  him  in  the  sum  of  $5,000, 
^^  against  bodily  injuries  sustained  through  external,  violent 
and  accidental  means."  The  policy  contains  the  following 
clause : 

"If  death  shall  result  within  ninety  days  from  such  in- 
juries, independently  of  all  other  causes,  the  company  wiU 
pay  the  principal  sum  of  the  policy  to  Minnie  Weise,  his 
wiJe,  if  surviving,  or,  in  the  event  of  her  prior  death,  to  the 
legal  representatives  of  the  assured."  *  *  *  "In  case  of 
injuries,  fatal  or  otherwise,  wantonly  inflicted  on  himself  by 
the  assured  or  inflicted  upon  himself  or  received  by  him 
while  insane,  the  measure  of  this  company's  liability  shall 
be  a  sum  equal  to  the  premium  paid,  the  same  being 
agreed  upon  as  in  full  liquidation  of  all  claims  under  this 
policy." 

The  policy  was  issued  subject  to  the  following : 

"  6.  Immediate  written  notice  must  be  given  said  con^ 
pany  at  New  York  City,  of  any  accident  and  injury  for 
which  a  claim  is  to  be  made,  with  full  particulars  thereof^ 
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and  fall  name  and  address  of  the  insured.  Affirmative 
proof  of  death,  or  loss  of  limb  or  of  sight,  or  of  duration  of 
aisability,  must  also  be  furnished  to  said  company  within 
two  months  from  time  of  death,  or  of  loss  of  limo  or  of  sight, 
or  of  the  termination  of  disability.  Legal  proceedings  for 
recovery  hereunder  may  not  be  brought  till  after  three 
months  from  date  of  filing  proofs  at  this  company's  home 
office,  nor  brought  at  all  unless  begun  within  six  months 
from  the  time  of  death,  loss  of  limb  or  sight,  or  the  ter- 
mination of  disability.  Claims  not  brought  in  accordance 
with  the  provisions  of  the  clause  will  w  forfeited  to  the 
company." 

The  declaration,  as  originally  filed,  after  setting  forth  the 
policy  and  the  conditions  on  the  back  thereof,  proceeds  as 
follows-: 

^^And  the  plaintiff  avers  that,  at  the  time  of  the  making  of 
the  saidpolicy,  and  from  thence  until  the  death  of  the  said 
Simon  Weise,  as  hereinafter  mentioned,  she  was  the  wife 
of  said  Simon  Weise,  and  the  beneficiarv  mentioned  in  said 
policy;  that  on  the  fifth  day  of  July,  1893,  the  said  Simon 
W  eise  suffered  bodily  injuries,  sustained  through  external, 
violent  and  accidental  means,  to  wit^  hy  Tneans  of  a  pistol 
wound  in  the  head^  inflicted  upon  him  by  some  person  or 
persons  unknown^  from  which  his  death  resulted  on  the 
day  last  aforesaid;  and  the  plaintiff  further  avers  that  she  is 
the  legal  holder  of  said  policy;  that  immediately  after  the 
death  of  said  Simon  Weise,  to  wit,  on  the  thirteenth  day  of 
July,  1893,  she  gave  written  notice  to  said  defendant,  at 
New  York  City,  of  the  injury,  of  death,  as  aforesaid,  of  the 
said  Simon  Weise,  with  full  particulars  thereof,  so  far  as 
known  to  her,  and  full  name  and  address  of  the  insured,  and 
within  two  months  of  the  date  of  said  death,  to  wit,  on 
September  1,  1893,  did  furnish  to  the  said  company  affirm- 
ative proof  of  the  death  of  said  Simon  Weise;  nevertheless 
although  the  said  Simon  Weise,  during  his  lifetime,  kept 
and  performed  all  things  in  said  policy  mentioned  on  his 
part  to  be  kept  and  performed,  and  altnough  the  plaintiff 
nas  kept  and  performed  all  things  in  the  said  policy  men- 
tioned on  her  part  to  be  kept  and  performed,  and  although 
more  than  three  months  have  elapsed  since  the  receipt  by 
the  defendant  of  the  proof  of  death  so  furnished  as  afore- 
said, yet  the  defendant  has  not  paid  to  the  plaintifi*  the 
amount  of  the  said  policy  nor  any  part  thereof,  but  refuses 
so  to  do,  to  the  damage  of  the  plaintiff  of  six  thousand  dol- 
larSy  whereof  she  brings  her  suit,"  etc. 
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The  appellant,  May  8,  1894,  pleaded  the  general  issue 
and  thirteen  special  pleas,  and  February  15,  1897,  appellee 
filed  a  similiter  to  the  plea  of  the  general  issue  and  replied 
to  the  special  pleas.  February  17,  lb97,  the  following 
order  was  entered  in  the  cause : 

"  On  motion  of  D.  J.  Wile,  Esq.,  it  is  ordered  that  leave 
be,  and  is  hereby  given  him  to  enter  his  appearance  as  at- 
torney for  the  plaintiff  in  said  cause.  On  motion  of  plaint- 
iff^s  attorney  it  is  ordered  that  leave  be,  and  the  same  is 
hereby  given  plaintiff  to  amend  declaration  filed  in  said 
cause  instanter,  and  that  the  defendant's  plea  of  general 
issue  and  replication  filed  herein  stand  as  pleaded  to  the 
amended  declaration  filed  in  said  cause." 

The  amendment  made  was  the  striking  out  the  words  in 
italics  in  the  above  quotation  from  the  declaration,  namely, 
'*  to  wit,  by  means  of  a  pistol  wound  in  the  head,  inflicted 
upon  him  by  some  person  or  persons  unknown." 

The  special  pleas  set  up,  among  other  defenses,  that 
plaintiff  failed  to  give  immediate  notice  or  to  furnish 
affirmative  proof  of  death  within  the  time  limited  in  the 
policy;  that  under  the  policy,  the  company's  liability  is 
limited  to  the  premium  paid,  because  assured  wantonly  in- 
flicted upon  himself  the  injuries  from  which  he  died,  or 
were  inflicted  upon,  or  were  received  by  him  while  insane, 
by  reason  whereof  the  liability  of  the  company  was  thus 
restricted,  etc. 

Appellant's  counsel  now  contend  that  the  special  pleas 
were  eliminated  by  the  order  of  February  17, 1897,  appa- 
rently being  of  the  opinion  that  such  elimination  is  to  ap- 
pellant's advantage  in  respect  to  the  question  of  the  burden 
of  proof  on  some  of  the  issues  involved. 

We  are  of  opinion  that  the  amendment  did  not,  in  the 
least,  require  any  change  in  either  the  general  issue  or  the 
special  pleas;  that  no  order  in  respect  to  appellant's  pleas 
was  necessary,  and  that  the  order  made  on  motion  of  ap- 
pellee's attorney  did  not  have  the  effect  of  eliminating  the 
special  pleas.  This  question,  however,  is  immaterial  in  view 
of  the  fact  that  counsel  for  appellee  agree  that  the  cause 
may  be  considered  as  if  the  special  pleas  were,  as  contended 
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by  appellant's  coansel,  eliminated  by  the  order  of  February 
17th,  and  also  in  view  of  the  fact  that  no  evidence  offered 
by  appellant  was  rejected  because  not  specially  pleaded. 

The  assured  left  his  house  July  5, 1893,  between  five  and 
six  o^cIock  in  the  morning;  about  eleven  o'clock  of  the 
same  day  his  body  was  found  lying  flat  on  its  face  in  the 
water  of  Lake  Michigan,  between  the  breakwater  and  the 
shore,  and  between  Fortieth  and  Forty-first  streets,  in  Chi- 
cago. The  water  where  the  body  lay  was  so  shallow  that 
the  body  rested  partly  on  the  bottom.  It  was  first  discov- 
ered by  a  stranger,  who  reported  his  discovery  to  a  police- 
man. One  could  walk  on  stones,  the  surfaces  of  which 
were  above  the  surface  of  the  water,  to  where  the  body  lay. 
A  hat  and  coat  were  found  lying  on  the  stones  above  where 
it  lay.  The  clothing  was  not  torn  nor  disarranged,  nor 
were  there  any  indications  of  violence  except  the  wound 
hereinafter  mentioned.  The  day  was  bright  and  sunshiny, 
and  the  place  where  the  body  was  found  was  about  100  feet 
from  the  tracks  of  the  Illinois  Central  Railroad  Company. 
The  police  took  the  body  to  the  morgue,  where  it  was 
discovered  that  there  was  a  wound  in  the  center  of  the 
frontal  bone,  which  is  described  by  the  witnesses  as  a  very 
small  hole,  such  as  might  be  caused  by  a  bullet  fired  from 
a  number  32  revolver.  The  direction  of  the  hole  was 
straight  and  at  right  angles  with  the  plane  of  the  frontal 
bone.  It  was  probed,  but  not  deep  enough  to  find  a  bullet, 
if  one  was  in  it.  The  wound  was  clean  and  round — no 
ragged  edges,  a  clean  cut  wound.  There  were  no  powder 
marks  about  the  wound  or  on  the  face.  After  the  wound 
was  discovered  and  several  hours  after  the  body  was  found 
the  policeman  who  removed  the  body  to  the  morgue  re- 
turned to  the  place  where  he  found  it,  and,  assisted  by  a 
boy  about  thirteen  years  old,  searched  about  an  hour  for  a 
revolver,  but  could  not  find  any.  When  the  body  was 
found,  the  joints  were  flexible,  and  it  appeared  to  have  been 
in  the  water  about  an  hour  or  two  hours. 

The  appellee  put  in  evidence  the  policy,  a  letter  from 
appellee  to  appellant  of  date  July  13,  1893,  and  an  answer 
thereto,  which  letters  are  as  follows: 
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"Chicago,  III.,  July  13,  1893. 
FiDBLiTT  &  Casualty  Company, 

140  B'way,  N.  Y.  City. 

Gentlemen: — Simon  Weisft,  insured  under  your  Policy 
No.  314671,  bearing  date  August  3,  1892,  was  found  deacl 
on  July  5, 1893,  from  the  effects  of  a  pistol  shot  in  the 
head.  It  is  at  present  uncertain  as  to  whether  his  death 
was  the  result  of  suicide  or  was  received  at  the  hands  of 
some  other  person,  though  the  verdict  of  the  coroner's  jury 
was,  'Suicide  while  temporarily  insane.'  I  shall  make 
further  investigations  and  communicate  with  you. 

Yours  truly, 

Minnie  Weise." 

«  July  17,  1893. 
Mbs.  Minnie  Weise, 

Care  of  Harbert  &  Daley,  Chicago,  111. 
Dbab  Madam: — In  re  Simon  Weise,  Pol.   314671.    We 
beg  to  acknowledge   the    receipt  of    your  favor  of    the 
13th  inst.,  in  the  above  matter,  and  to  advise  you  that  the 
matter  has  been  referred  to  our  Mr.  Rivolta,  at  ChicagQ. 

Yours  truly, 

Ass't  Examinee." 

It  is  admitted  that  proof  of  loss  was  properly  made,  that 
the  premium  on  the  policy  was  paid  and  the  policy  issued 
by  appellant.  Appellee  introduced  evidence  tending  to 
prove  that  the  appearance  of  the  wound,  its  direction  and 
the  absence  of  powder  marks  around  it  and  of  burning  at 
or  near  the  edges  of  the  wound,  indicated  that  the  bullet 
which  made  it  was  not  fired  at  close  range.  The  appellant 
introduced  evidence  tending  to  prove  suicide  and  insanity, 
and  appellee  introduced  evidence  in  rebuttal.  The  jury 
found  the  issues  for  the  appellee  and  assessed  her  damages 
at  the  sum  of  $6,125,  and  judgment  was  rendered  on  the 
verdict. 

Appellant's  counsel  contend  that  the  notice  of  the  death 
of  the  insured  sent  to  appellant  on  the  eighth  day  after  the 
death  was  too  tardy,  and  not  good  under  the  policy.  First, 
the  notice  was  not  objected  to,  and  it  is  admitted  in  appel- 
lant's argument  that  there  was  no  objection  to  the  proofs 
of  death.  Secondly,  immediate  notice  means  notice  within 
a  reasonable  time,  and  whether  such  notice  was  given  is  a 
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question  for  the  jury.  4  Joyce  on  Ins.,  Sec.  3292;  Ins.  Co. 
V.  Lewis  et  al.,  18  111.  553;  Ins.  Co.  v.  Gould  et  al.,  80  lb. 
888;  People's  Aoo't  Assn.  v.  Smith,  126  Penn.  St.  317. 
There  are  numerous  other  cases  to  the  same  effect. 
Thirdly,  the  question  whether  proper  notice  was  given,  was 
submitted  to  the  jury  by  appellant's  first  instruction. 

Objections  are  made  to  instructions  1,  2,  3  and  5  for  the 
plaintiff,  which  are  as  follows : 

"  1.  The  plaintiff,  to  make  out  her  case  under  the  plead- 
ing, is  only  required  in  the  first  instance  to  introduce  in 
evidence  the  policy  of  insurance  sued  on,  and  then  to  show 
that  the  premiums  on  the  policy  have  been  paid;  that  the 
assured  came  to  his  death  by  external,  violent  and  accidental 
means,  and  that  she  has  furnished  to  the  defendant  within 
the  time  limited  in  the  policy  the  notice  and  the  affirmative 
proofs  of  death,  such  as  are  required  by  the  policy. 

"If  from  the  evidence  the  jury  find  these  facts  proved, 
then  the  plaintiff  is  entitled  to  your  verdict  for  $5,000,  and 
interest  at  five  per  cent  per  annum,  from  December  8,  1893, 
unless  one  of  the  defenses  urged  by  the  defendant  has 
been  by  it  proved  by  a  preponderaoce  of  the  evidence.  It 
is  the  defendant's  contention  that  the  plaintiff  is  not  en- 
titled to  recover  more  than  $37.50,  because  it  asserts  that 
the  contract  of  insurance  of  which  the  policy  is  the  evi- 
dence,  was  violated  by  the  assured  and  was  not  fulfilled  on 
his  part.  In  other  words,  the  defendant  claims,  either  that 
the  assured  committed  suicide,  or  that,  while  insane,  he  re- 
ceived the  injuries  which  caused  his  death. 

^^But  the  jury  are  instructed  that  each  of  these  is  an  af- 
firmative deiense  against  which  the  plaintiff  is  not  bound, 
in  making  out  her  case  in  chief,  to  introduce  any  evidence 
at  all«  ^ 

"  It  is  upon  the  defendant  that  the  law  places  the  bur- 
den of  proving  one  or  the  other  of  these  defenses,  as  alleged 
in  its  special  pleas,  by  a  preponderance  of  the  evidence,  and 
the  defendant  must  prove  one  or  the  other  by  such  evidence 
and  facts  and  circumstances  in  evidence  as  in  your  judg- 
ment outweighs  the  evidence  of  the  plaintiff. 

"  The  finding  of  the  coroner's  jury  or  inquest  has  been 
introduced  in  evidence,  but  it  is  not  conclusive  or  decisive 
of  the  question  whether  or  not  the  deceased,  Simon  Weise, 
committed  suicide,  or  of  the  question  whether  or  not  he  was 
insane  at  the  time  of  his  death.  You  may  give  to  the  find- 
ing of  the  coroner's  jury  such  consideration  as  you  think  it 
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should  receive  in  view  of  all  the  circumstances  under  which 
the  finding  was  made.  You  should  not  determine  or  pass 
upon  the  question  how  the  deceased  came  to  his  death,  nor 
upon  the  condition  of  his  mind  at  the  time,  without  consid- 
ering all  the  evidence,  facts,  and  circumstances  shown  upon 
the  trial,  having  a  bearing  on  the  question. 

''  2.  You  are  instructed  that  the  opinions  of  non-prof es* 
sional  witnesses  as  to  the  mental  condition  of  the  insured 
in  connection  with  statements  of  facts  and  circumstances 
within  their  personal  knowledge  upon  which  such  opinions 
are  based,  are  competent  evidence;  and  in  this  case,  you  are 
at  liberty  to  consider  as  evidence  the  opinions  of  witnesses 
who  had  opportunities  of  observing  the  conduct  of  the  in- 
sured or  of  conversing  with  him  shortly  previous  to  his 
death. 

*^  3.  The  jury  are  instructed  that  in  order  for  the  plaint- 
iff to  recover,  it  is  not  necessary  that  she  should  show  by 
direct  evidence  the  particular  and  specific  cause  of  the 
death  of  Simon  Weise,  provided  you  oelieve  from  the  evi* 
dence  and  the  facts  and  circumstances  in  evidence  that  his 
death  was  produced  either  by  drowning  or  by  a  fatal  wound 
in  the  head,  or  by  a  combination  of  both  of  these  causes,  and 
provided  you  further  find  that  Simon  Weise  did^ot  commit 
suicide  and  was  not  insane  at  the  time  of  his  death. 

'^  5.  The  law  presumes  every  man  to  be  and  continue 
sane,  or  of  sound  mind,  until  the  contrary  is  shown  by  the 
evidence.  When  insanity  is  set  up  as  a  defense  in  actions 
of  this  kind,  the  burden  of  proving  it  is  upon  the  party- 
alleging  the  insanity.  So,  in  order  for  the  defendant  to  pre- 
vail as  to  this  issue,  the  defendant  must  prove  such  insanity 
by  a  preponderance  of  the  evidence.  In  precisely  the  same 
way,  where  the  claim  of  suicide  of  the  deceased  is  inter- 
posed as  a  defense,  the  burden  of  proving  such  suicide  i8 
upon  the  defendant,  and  before  the  defendant  can  prevail 
upon  that  issue,  it  must  prove  such  suicide  by  a  preponder- 
ance of  the  evidence." 

Appellant's  counsel  object  to  the  first  instruction  because 
it  informs  the  jury  that  it  is  incumbent  on  the  defendant  to 
prove  that  the  assured  committed  suicide,  or  that  he,  while 
insane,  received  the  injuries  which  caused  his  death.  The 
argument  of  appellant's  counsel  proceeds  on  the  hypothesis 
that  suicide  and  insanity  are  not  affirmative  defenses;  that 
it  is  not  incumbent  on  the  defendant  to  plead  them;  that«  if 
specially  pleaded,  the  burden  of  proving  them  by  a  pre- 
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ponderance  of  the  evidence  would  be  on  the  defendant;  but 
that,  if  the  defendant  stands  on  the  general  issue  only,  this 
burden  is  not  on  him.  After  arguing  that  proof  of  insan- 
ity or  siiioide  is  admissible  under  the  plea  of  the  general 
issue,  counsel  say : 

"  Being  then  admissible  in  evidence  under  a  plea  of  non- 
assumpsit,  it  would  be  more  surplusage  to  plead  it  specially, 
and  the  defendant  would  be  foolhardy  indeed  to  file  special 
pleas  which  would  have  no  other  material  effect  than  that 
of  relieving  the  plaintiff  of  the  burden  of  proof  and  sad- 
dling the  same  upon  himself,  and  which  would  be  held  bad 
on  general  demurrer  as  amounting  to  the  general  issue." 

We  dissent  m  toto  from  this  theory  of  appellant's  coun- 
sel.   In  his  work  on  Pleading,  Chitty  says : 

'^If  the  plaintiff  allege  a  condition  subseauent  to  his 
estate,  he  need  not  aver  performance,  but  the  oreach  must 
be  shown  by  the  defendant,  and  matter  in  defeasance  of 
the  action  need  not  be  stated;  and,  whenever  there  is  a  cir- 
cumstance, the  omission  of  which  is  to  defeat  the  plaintiff's 
right  of  action,  prima  fade  well  founded,  whether  called 
by  the  name  of  a  proviso  or  a  condition  subsequent,  it  must 
be  in  its  nature  a  matter  of  defense,  and  ought  to  be  shown 
in  pleading  by  the  opposite  party."  1  Chitty's  PL,  9th  Am. 
Ed.,  223. 

"  When,  however,  the  proviso  in  a  written  instrument  is 
distinct  from  and  not  even  referred  to  bv  the  clause  on 
which  the  debt  is  charged,  it  is  considered  matter  of  de- 
feasance, etc.,  which  ought  to  come  from  the  other  side,  and 
then  it  need  not  be  set  lorth  by  the  plaintiff."     lb.  310. 

The  provision  in  the  policy  on  which  the  appellant  relies, 
viz.,  that  in  relation  to  the  injuries  inflicted  by  the  assured 
on  himself,  or  received  by  him  while  insane,  is  an  independ- 
ent provision,  distinct  from  the  clause  on  which  the  debt 
is  charged,  and  is  not  referred  to  by  that  claiuse,  and  it  is 
also  in  defeasance  of  the  action.  The  declaration  is  suffi- 
cient and  is  admitted  so  to  be  by  appellant's  plea  of  the 
general  issue.  It  is  not  averred  in  the  declaration,  and  is 
not  necessary  to  be  averred,  that  the  assured  was  sane  when 
he  received  the  injury  which  caused  his  death,  or  that  he 
did  not  commit  suicide,  and  clearly  it  was  not  incumbent 
on  appellee  to  prove  matters  not  alleged  in  her  declaration, 
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which  is  admitted  to  be  and  is  suiHcient.  In  Cobum  v. 
Travelers  Ins.  Co.,  145  Mass.  226,  the  court  say :  ^*  When 
a  defendant  intends  to  rest  his  defense  upon  a  fact  which  is 
not  included  in  the  allegations  necessary  to  the  support  of 
the  plaintiff's  case,  he  must  set  it  out  in  precise  terms  in  the 
answer,"  citing  cases.    The  court  further  say : 

"  Stipulations  added  to  a  principal  contract  which  are  in- 
tended to  avoid  the  defendant's  promise  by  way  of  defeas- 
ance or  excuse,  must  be  pleadea  in  defense,  and  must  be 
sustained  by  evidence.  They  are  in  the  nature  of  pro- 
visos." 

See,  also,  4  Joyce  on  Ins.,  Sec.  3691.  Appellee  having 
made  9^  prima  facie  case  that  the  death  of  the  assured  was 
occasioned  by  violent  and  external  means,  the  legal  pre- 
sumption arose  that  the  death  was  accidental  and  not  sui- 
cidal. Star  Accdt.  Co.  v.  Sibley,  67  111.  App.  315;  3  Joyce 
on  Ins.,  Sec.  2S65,  and  cases  cited. 

The  legal  presumption  is  in  favor  of  sanity  and  against 
suicide.  These  propositions  have  been  so  frequently  an- 
nounced and  so  thoroughly  established  that  they  may  be 
regarded  as  elementary,  and  it  seems  rather  the  province  of 
a  teacher  in  a  law  school  than  that  of  a  court  of  review  to 
cite  authorities  in  support  of  them. 

Appellee  having  made  a  prima  facie  case,  it  was  incum- 
bent on  appellant  to  overcome  the  legal  presumption  by 
evidence  in  support  of  its  defense  of  suicide,  or  that  the  as- 
sured received,  while  insane,  the  injury  which  caused  his 
death,  and  this  it  was  bound  to  do  by  a  preponderance  of 
the  evidence. 

In  Green  v.  Phoenix  Ins.  Co.,  134  111.  310,  the  court  say: 

^'The  law  presumes  the  fact  of  sanity,  and  hence  the 
burden  is  cast  upon  the  party  alleging  insanity  to  establish 
it  by  a  preponderance  of  proof."  See,  also,  Ango  v.  Coffin 
et  al.,  142  lb.  368,  and  cases  cited;  4  Joyce  on  Ins.,  Sea 
3775;  Egbers  v.  Egbers,  177  111.  82. 

In  Egbers  v.  Egbers,  which  was  a  bill  to  set  aside  a  will 
on  the  ground,  among  others,  that  the  testatrix  was  of 
unsound  mind  when  she  executed  it,  the  court  say:  "  The 
law  throws  the  weight  of  the  legal  presumptfon  in  favor  of 
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sanity  into  the  scale  in  favor  of  the  proponents  from  which 
it  necessarily  results  that  upon  the  whole  case,  the  burden 
rests  upon  the  contestants  to  prove  the  insanity  of  the  tes- 
tatrix." The  court  further  say:  "  There  is  the  natural  pre- 
sumption that  she  was  sane,  which  with  all  of  proponents' 
evidence,  must  be  overcome,  and  sufficient  evidence  adduced 
so  that,  upon  the  whole  evidence,  there  is  a  preponderance 
in  support  of  the  allegation  in  the  bill  of  her  mental  un- 
soundness before  the  will  can  be  set  aside  on  that  ground." 
Suicide  is  an  affirmative  defense,  and  must  be  proved  by  a 
preponderance  of  the  evidence.  Gooding  v.  Ins.  Co.,  46  111. 
App.  807;  Insurance  Co.  v.  Hogan,  80  111.  85;  Mallory  v. 
Insurance  Co.,  47  N.  Y.  54;  Insurance  Co.  v.  McConkey, 
127  U.  S.  661. 

Many  more  cases  might  be  cited  in  support  of  the  propo- 
sition that  the  burden  was  on  appellant  to  sustain  by  evi- 
dence the  defense  of  suicide  and  insanity,  or  one  of  them, 
but  to  cite  additional  authorities  would  seem  superfluous. 
Appellant's  counsel,  while  admitting  that  in  suits  on  ordi- 
nary policies  of  life  insurance  it  may  be  necessary  to  aver 
and  prove  suicide^  or  insanity,  as  the  case  may  be,  seek  to 
distinguish  between  such  cases  and  the  present,  on  the 
ground  that  the  present  is  a  suit  on  an  accident  policy.  We 
perceive  no  reason  for  such  distinction. 

Coburn  v.  Travelers  Ins.  Co.,  eupra^  Keene  v.  Accident 
Ass'n,  161  Mass.  149,  and  Anthony  v.  Accident  Ass'n,  162  Id. 
854,  cases  in  which  it  was  held  that  the  burden  is  on  the 
defendant  to  prove  defenses  such  as  are  attempted  in  the 
present  case,  were  all  suits  on  accident  policies. 

Counsel  further  object  to  the  first  instruction  because  of 
its  reference  to  special  pleas.  Even  though  the  hypothesis 
that  the  special  pleas  were  eliminated  by  the  order  of  Febru- 
ary 17th  is  true,  the  reference  to  them  could  not  in  the  least 
prejudice  appellant,  because  whether  the  defenses  of  suicide 
and  insanity  must  be  specially  pleaded,  or  whether,  as  ap- 
pellant's counsel  contend,  these  defenses  may  be  made 
under  the  general  issue,  the  burden  is  equally  on  appellant 
to  prove  them  by  a  preponderance  of  the  evidence.    JLf,  as 
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we  hold,  it  was  necessary  to  plead  specially  the  defenses 
mentioned,  and  if,  as  contended  by  counsel,  the  special 
pleas  were  eliminated  by  the  order  of  the  court,  the  fact 
that  appellant  was  permitted  to  introduce  evidence  in  sup- 
port of  these  defenses  under  the  general  issue,  did  not 
relieve  appellant  of  the  buiden  of  proving  its  affirmative 
defenses  by  a  preponderance  of  the  evidence. 

The  objection  to  instruction  two  is,  that  it  permits  the  jury 
to  consider  the  opinion  of  witnesses  who  had  opportunities 
of  observing  the  conduct  of  the  deceased,  irrespective  of 
whether  they  availed  of  such  opportunities  by  observation 
or  conversation  with  the  deceased.  In  view  of  the  evidence 
of  the  witnesses,  we  think  it  impossible  that  the  jury  could 
have  been  misled  by  the  instruction. 

The  objection  to  the  third  instruction  is  thus  stated  by 
counsel :  ^^  In  this  instruction  the  jury  are  told  that  they 
must  find  the  issues  for  the  plaintiff,  if  they  believe  that 
Simon  Weise  did  not  commit  suicide  and  was  not  insane  at 
the  time  of  his  death.  Now  the  contract  of  insurance  spe- 
cifically stipulates  that  there  can  be  no  recovery  if  insured 
was  insane  at  the  time  of  mistaining  the  injury  which 
caused  bis  death."  The  evidence  shows  that  the  insured 
died  instantaneously  on  receiving  the  injury,  or  within  a 
verv  short  time  thereafter.  He  was  found,  as  heretofore 
stated,  face  down  in  the  water,  with  a  hole  through  the 
frontal  bone  and  brain.  The  objection  necessarily  assumes 
that  while  he  may  have  been  sane  at  the  instant  of  death, 
he  may,  also,  have  been  insane  at  the  instant  when  he  re- 
ceived the  fatal  wound.  In  other  words,  that  the  infliction 
of  a  wound  such  as  that  described,  may  have  the  effect  of 
restoring  an  insane  mind  to  sanity,  may  physically  kill  and 
mentally  cure  at  one  and  the  same  instant.  We  think 
further  comment  on  this  objection  unnecessary.  Regarding 
many  of  the  objections  of  appellant^s  counsel  to  the  in- 
structions as  hypercritical,  and  not  being  **  skilled  to  divide 
a  hair  'twixt  north  and  northwest  side,"  we  omit  further 
specific  comment  on  them.  Suffice  it  to  say,  we  find  no 
substantial  error  in  any  of  the  instructions  complained  of 
by  appellant's  counseL 
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The  appellant  requested  nineteen  instructions,  all  of  which 
were  given,  and  some  of  which  are,  in  our  opinion,  more 
favorable  for  the  appellant  than  warranted  by  law. 

A  stafement  made  by  Dr.  Bert,  witness  for  appellee,  in 
writing,  and  produced,  as  appears  from  the  evidence,  before 
the  coroner's  jury,  inconsistent  with  his  evidence  on  the 
trial,  was  put  in  evidence  by  appellant,  and  the  witness  was 
permitted  in  answer  to  questions  by  appellee's  counsel,  to 
explain  how  he  came  to  make  such  former  statement  and 
the  circumstances  under  which  it  was  made,  he  testifying, 
among  other  things,  that  he  was  not  sworn  as  a  witness  at 
the  inquest.  It  is  objected  that  this  was  error.  The  con- 
trary was  held  in  Accident  Ass'n  v.  McKinney,  57  111.  App. 
141,  citing  cases.  After  the  cause  had  been  argued  to  the 
jury,  the  court  permitted  appellee's  counsel  to  offer,  in  the 
presence  of  the  jury,  to  prove  certain  things  by  a  witness 
who  had  previously  testified  in  the  case,  which  offer  the 
court  overruled.  The  permitting  the  offer  to  be  made  is 
complained  of  as  error.  Appellee's  counsel,  while  the  wit^ 
ness  was  previously  on  the  witness  stand  during  the  trial, 
attempted  to  state  what  was  expected  to  be  proved  by  him, 
but  the  court,  on  objection  made  by  appellant's  counsel, 
refused  to  permit  an  offer  of  proof.  Counsel  have  the 
right  to  make  an  offer  of  proof,  for  the  two-fold  purpose  of 
informing  the  court  of  what  is  expected  to  be  proved,  and 
of  preserving  an  exception  to  the  exclusion  of  the  offered 
evidence,  and  there  was  no  error  in  permitting  the  offer  to 
be  made.  Gaflield  v.  Scott,  33  111.  App.  317;  Cook  v.  Hus- 
sen,  61  lb.  269. 

Counsel  for  appellant  having  caused  the  offer  to  be  ex- 
cluded by  objecting  to  it  when  properly  made  on  the  trial, 
and  in  apt  time,  can  not  be  heard  to  complain  that  the  court 
eliminated  its  former  error  by  subsequently  permitting  the 
offer. 

The  ad  damnum  is  $6,000  and  the  verdict  $6, 125,  and  this 
is  objected  to  as  error.  Appellant  filed  a  motion  in  writing 
for  a  new  trial,  assigning  reasons  for  the  motion.  It  is  not 
assigned  as  a  reason  that  the  verdict  exceeds  the  ad  damnum^ 
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nor  was  that  specific  objection  made  in  the  trial  coart, 
and  it  can  not  be  urged  here  for  the  first  time.  Eailroad 
Co.  V.  McMath,  91  111.  104;  Accident  Ass'n  v.  Froiland, 
161  lb.  30. 

Appellant's  connsel,  at  the  close  of  appellee's  evidence  in 
chief,  and  also  at  the  close  of  all  the  evidence,  moved  the 
court  to  instruct  the  jury  to  find  the  issues  for  the  defend- 
ant. Appellant  waived  the  former  motion  by  introducing 
evidence  on  the  merits.  In  reference  to  the  latter  motion, 
appellant's  counsel  contend  that  the  commission  of  suicide 
by  the  insured  is  established  by  a  preponderance  of  the 
evidence.  The  court  properly  instructed  the  jury  that 
appellee  was  required  by  law  to  establish  her  case  by  a 
preponderance  of  the  evidence,  before  she  could  recover. 
This,  of  course,  applied  to  appellee's  case  as  stated  in 
her  declaration.  Appellee  made  a  priina  facie  case  as 
stated  in  her  declaration.  Whether  appellant  overcame 
such  prima  facie  case  and  the  evidence  introduced  by  appel- 
lee in  rebuttal  of  the  evidence  in  support  of  appellant's 
afiSrmative  defenses,  was  a  question  for  the  jury,  and  one  in 
regard  to  which  we  are  of  opinion  reasonable  minds  might 
reasonably  difl^er.  Therefore  the  motion  to  take  the  case 
from  the  jury  at  the  close  of  all  the  evidence,  was  properly 
overruled. 

The  trial  in  which  the  judgment  appealed  from  was 
rendered,  was  the  second  trial  of  the  cause;  the  first  was  in 
the  March  term,  1894:,  in  which  the  jury  found  for  appel- 
lee and  assessed  her  damages  at  the  sum  of  $5,S95.1S.  We 
see  no  reason  to  suppose  that  the  result  of  a  third  trial 
would  be  different,  except,  perhaps,  as  to  the  amount  of  the 
verdict. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment will  be  affirmed. 
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Clara  Overtoom^  Adm'x^  t.  Chicago  &  E.  L  B.  B.  Co. 

1.  Railboad  Companies — Operation  of  Trains  Over  Street  Crossings 
in  Cities. — The  degree  of  diligence  required  of  a  railroad  company  in  the 
operation  and  running  of  its  trains  over  street  crossings,  especially  in 
and  about  busy  cities,  depends  upon  the  circumstances  of  eacl\  case, 
and  whenever  it  is  alleged  that  a  crossing  is  in  a  populous  neighbor- 
hood and  much  used,  evidence  tending  to  support  such  allegation  is 
proper  and  competent  And  this  is  true  at  common  law,  independently 
of  statutes  or  ordinances  regulating  the  rate  of  speed  of  trains. 
,  2.  Judicial  Notick. —Ifartera  to  be  P^Ywed.— Courts  and  juries  are 
not  presumed  to  know  judicially  the  varying  characteristics  and  condi- 
tions of  the  numerous  intersections  of  streets  and  railway  tracks  in  and 
around  a  large  city,  and  evidence  of  such  condition  is  proper  and  com- 
petent as  tending  to  shed  light  upon  the  care  and  caution  to  be  exercised 
by  a  railroad  company  in  running  its  trains. 

3.  EviDESOJtSpeed  of  Trains.— The  fact  that  a  witness  is  not  able 
to  testify  how  fast  or  how  slow  a  train  was  running  should  not  pre- 
clude him  from  testifying  whether  the  train  was  running  fast  or  slow. 
While  such  evidence  is  competent,  its  weight  is  for  the  jury. 

4.  Saxe— Competency  of  Shorthand  Notes. — The  notes  of  a  stenog- 
rapher taken  at  a  coroner's  inquest  are  not  admissible  as  the  best  evi- 
dence of  what  occurred  at  such  inquest. 

5.  SilUK— Testimony  Taken  before  a  Coroner.— The  deposition  of  the 
witness  taken  by  a  coroner  and  reduced  to  writing  by  him,  and  filed  as 
provided  by  statute,  is  .the  best  evidence  of  what  a  witness  testified  to 
upon  an  inquest  held  under  the  statute  by  such  dbroner. 

Trespass  on  the  Case.— Death  from  negligent  act  Trial  in  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge, 
presiding.  Verdict  and  judgment  for  defendant;  appeal  by  plaintiff. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1808.  Af- 
firmed.   Opinion  filed  March  14, 1899. 

Chester  Fikebaugh,  attorney  for  appellant. 

Will  H.  Lyford,  J.  B.  Mank  and  Albebt  M.  Cboss, 
attorneys  for  appellee. 

Mr.  Justice  Shepabd  delivered  the  opinion  of  the  court. 

Appellant  sued  as  administratrix  of  the  estate  of  Adrian 
Overtoom,  deceased,  to  recover  damages  for  the  alleged 
wrongful  killing  of  the  said  deceased. 
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The  accident  happened  about  dusk,  in  the  evening  of 
April  20,  1895,  at  the  intersection  of  Michigan  avenue  with 
appellee's  tracks,  between  116th  street  and  116th  street, 
near  Kensington  station,  in  the  city  of  Chicago. 

At  that  point  there  were  three  tracks  running  in  a  south- 
easterly and  northwesterly  direction,  and  Michigan  avenue, 
being  a  north  and  south  street,  was  crossed  by  the  tracks 
diaoronallv. 

The  easternmost  (or  northernmost)  track  was  a  side  track, 
the  middle  track  was  the  main  south-bound  track,  and  the 
westernmost  (or  southernmost)  track  was  the  main  track  for 
north-bound  trains.  The  business  center  of  Chicago  being 
far  to  the  north  of  the  place  in  question,  most  of  the  wit- 
nesses speak  of  the  tracks  as  running  north  and  south, 
although  in  fact  it  is  Michigan  avenue,  and  not  the  tracks, 
that  pursues  that  course. 

The  home  of  the  deceased  was  north  of  the  tracks,  on 
115th  street  near  Michigan  avenue.  After  supper  he  left 
his  house  and  went  south  on  Michigan  avenue.  When  he 
reached  the  crossing,  a  long  and  heavily  loaded  freight,  or 
coal  train,  moving  slowly,  was  either  passing  upon  the 
crossing,  or  about  to  pass  from  the  southeast,  upon  the 
north-bound  track.  He  entered  upon  the  crossing,  passed 
over  the  side  track  and  got  upon  the  middle  or  south-bound 
track,  when  another  train,  consisting  of  a  locomotive  and 
caboose,  came  down  from  the  north,  upon  the  south-bound 
track,  and  struck  and  killed  him. 

From  the  testimony  of  the  only  witnesses  who  saw  the 
deceased  at  about  the  instant  he  was  hit,  it  is  not  clear 
whether  the  freight  train  was  upon  the  crossing  when  he 
entered  upon  it,  and  prevented  him  from  going  across,  and 
that  he  stopped  and  was  standing  still  upon  the  south-bound 
track  waiting  for  the  freight  train  to  pass  upon  the  north- 
bound track,  or  was  walking  diagonally  across  the  south- 
bound traek,  upon  which  he  was  hit,  looking  backwards  at 
the  freight  train  approaching  from  the  other  direction  upon 
the  north-bound  track. 

Bisping,  a  witness  for  the  plaintiff,  testified  he  saw  the 


First  District — October  Term,  1898.      517 

Overtooin  v.  C.  &  E.  I.  R.  R.  Co. 

train  strike  him;  that**  he  stood  right  on  the  track;  *  *  * 
he  was  standing  on  the  track  waiting  for  the  freight  train 
to  pass." 

Fairman,  for  the  defendant,  testified  that  he  was  the  loco- 
motive engineer  running  the  engine  that  struck  the  de- 
ceased; that  he  was  about  seventy-five  feet  from  Overtoom 
when  he  first  saw  hira;  that  he  was  "  coming  from  the  east 
sidewalk,  walking  in  a  diagonal  course  across  the  street.  He 
was  looking  eastward  when  we  approached  the  crossing,  at 
a  train  coming  up  the  grade  from  the  south." 

Brown,  a  telegraph  operator  in  appellee's  employ,  testified 
for  appellee :  "  The  engines  met  at  the  crossing.  *  *  * 
Saw  him  a  few  seconds  before  he  was  struck;  *  *  « 
he  passed  under  the  arm  of  the  gate  across  the  sidewalk. 
He  was  struck  by  the  train  from  the  north.  I  saw  him 
struck.  The  north-bound  train  was  then  about  the  cross- 
ing." The  evidence  as  to  whether  the  gates  were  up  or 
down,  when  deceased  passed  upon  the  tracks,  was  conflict- 
ing. There  was  evidence  enough  for  the  jury  to  find  either 
way  upon. 

The  pleas  were,  simply,  the  general  issu6  of  not  guilty. 
The  killing  of  the  deceased  was  admitted  by  the  appellee 
at  the  trial,  so  that  the  issues  submitted  to  the  jury  were 
confined  to  the  questions  of  negligence  by  appellee  and  con- 
tributory negligence  bj-  the  deceased. 

Both  of  these  questions  were  settled  by  the  verdict  of  not 
guilty  in  favor  of  appellee,  upon  conflicting  evidence,  and  if 
appellant  had  a  fair  trial,  and  there  are  no  errors  of  law  of 
sufficient  magnitude  to  require  a  reversal  of  the  judgment, 
it  must  stand. 

It  is  ufged  that  the  court  erred  in  excluding  certain  evi- 
dence offered  by  the  appellant. 

The  first  count  of  the  declaration  charged  the  negligence 
of  the  appellee  to  consist  in  running  its  engine  and  train  of 
cars  over  the  crossing  in  question  at  an  unusual  and  un- 
reasonably fast  and  unsafe  rate  of  speed,  said  crossing  being 
then  and  there  in  a  very  thickly  settled  and  populous  part 
of  the  city,  and  being  then  and  there  very  much  traveled. 

The  appellant  testified  that  she  had  resided  with  the  de- 


618  Appellate  Courts  of  Illinois. 


Vol.  80.]  Overtoom  t.  C.  &  E.  L  R.  K  Co. 

ceased,  her  husband,  in  the  same  honse,  about  a  block  and 
a  half  from  the  crossing,  for  about  thirteen  years,  and  was 
acquainted  with  the  region  and  the  crossing.  Upon  her 
direct  examination  she  was  asked  to  state  whether  or  not 
Michigan  avenue  was  a  much  traveled  highway  at  that 
time,  and  a  general  objection  to  the  question  was  sustained. 

After  some  colloquy  between  the  court  and  counsel  for 
appellant,  wherein  the  latter  contended  that  it  was  compe- 
tent to  show,  and  that  he  wished  to  show,  that  the  neigh- 
borhood was  populous,  and  many  people  were  going  along 
the  avenue  all  the  time,  the  court  ruled  it  was  "  wholly 
immaterial  whether  there  were  forty  or  one.  It  was  a 
public  highway,  and  everybody  had  a  right  to  be  on  it  that 
wanted  to,"  and  refused  to  allow  the  evidence  to  be  given. 

Later,  upon  her  re-direct  examination,  a  like  attempt  by 
a  similar  question  was  made,  and  an  objection  to  the  ques- 
tion, upon  the  ground  of  immateriality,  was  sustained — the 
judge  saying  in  a  continuous  remark,  shown  in  the  bill  of 
exceptions  as  follows,  '^  I  think  it  is  wholly  immaterial, 
but  if  counsel  think  it  important,  I  will  let  him  prove  it. 
Objection  sustained." 

From  the  context  it  is  plain,  we  think,  that  although  the 
court  did  say  that  appellant  might  prove  what  he  was  at- 
tempting, the  court  immediately  changed  back  to  its  earlier 
holding,  and  denied  opportunity  to  appellant  to  make  the 
proof.  This  is  made  more  apparent  by  subsequent  rulings 
by  the  court  in  sustaining  general  objections .  to  three  like 
questions  put  to  tbree  other  witnesses,  one  upon  direct 
examination  and  two  upon  re-direct  examination. 

As  to  the  rulings  upon  the  questions  put  to  the  two  wit- 
nesses upon  their  re-direct  examination,  it  is  said  by  appel- 
lee that  the  rulings  were  proper,  because  of  the  rule  of 
evidence  that  the  re-direct  examination  of  a  witness  must  be 
confined  to  matters  brought  out  on  cross-examination.  But 
that  rule  is  one  that  does  not  execute  itself.  It  is  required 
that  the  objection  should  be  made  upon  that  ground. 
Here,  the  objections  were  mere  general  ones. 

It  is  further  insisted  by  appellee  that  evidence  on  the 
point  was  really  put  into  the  case  because  a  witness  who 
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waa  questioned  concerning  the  popnlousness  of  the  region 
was  allowed  to  state  that  ^' right  by  the  crossing  there  are 
not  many  people  living,  bnt  all  around  there  are.  Within 
a  block  away  it  is  pretty  thickly  settled,  and  was  so  in  the 
month  of  April,  1895." 

Which  answer,  being  made  after  his  testimony  that  **  there 
was  a  good  deal  of  travel  on  Michigan  avenue,"  was,  upon 
motion  by  appellee,  struck  out. 

It  appears  from  the  evidence  that  appellee  maintained 
gates  at  the  crossing,  and  there  was  a  conflict  in  the  evi- 
dence as  to  whether  the  gates  were  ap  or  down  at  the  time 
the  deceased  entered  upon  the  tracks.  There  was  also  a 
conflict  in  the  evidence  as  to  the  rate  of  speed  at  which  the 
train  that  struck  and  killed  the  deceased  was  running  at  the 
time  he  was  hit. 

In  some  of  the  counts  of  the  declaration,  negligence  in 
the  omission  to  properly  operate  the  gates,  and  in  the  rate 
of  speed  at  which  the  train  was  run,  were  alleged,  and  vari- 
ous rulings  of  the  court  concerning  evidence  offered  in  sup- 
port thereof  are  complained  of. 

These  rulings  last  referred  to,  may  be  properly  con- 
sidered in  connection  with  the  ones  previously  mentioned 
concerning  the  offered  proof  of  the  popnlousness  of  the 
neighborhood  and  the  amount  of  travel  over  the  crossing. 

The  degree  of  diligence  required  of  a  railroad  company  in 
the  operation  and  running  of  its  trains  over  street  crossings, 
especially  in  and  about  busy  cities,  depends  upon  the  cir- 
cumstances of  each  case,  and  whenever  it  is  alleged  that 
the  crossing  is  in  a  populous  neighborhood  and  much  used, 
evidence  tending  to  support  such  allegations  is  proper  and 
competent.  And  this  is  true  at  common  law,  independently 
of  statutes  or  ordinances  regulating  the  rate  of  speed  of  trains. 
Such  regulations  are  usually  prohibitory  of  a  rate  of  speed 
greater  than  that  which  is  prescribed,  but  are  not  permissive 
of  such  a  rate  under  all  circumstances.  The  safetv  of  the 
public  may  frequently  require  trains  to  run  at  less  speed 
than  the  statute  or  ordinances  prohibits  the  excess  of. 
Neither  courts  nor  juries  are  presumed  to  know  judicially 
of   the  varying  characteristics  in  such   respects   of   the 
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numerous  intersections  of  streets  and  railway  tracks  in  and 
around  a  large  city.  Proof  thereof  is  therefore  necessary, 
and,  because  necessary,  is  proper  and  competent  under  ap- 
propriate allegations.  The  tendency  of  such  proof  is  to 
shed  light  upon  the  question  of  the  care  and  caution  exer- 
cised by  the  railroad  company  in  running  the  train  that 
caused  the  injury. 

These  views  are  supported  by  numerous  decisions,  among 
which  are  Wabash  R.  R.  Co.  v.  Hanks,  91  III.  406;  C.  & 
N.  W.  Ry.  Co.  V.  Dunleavy,  129  111.  132;  C.  &  I.  R.  Co.  v. 
I^ne,  130  111.  116;  E.  J.  &E.  Ry.  Co.  v.  Raymond,  148  111. 
241;  St.  L.,  A.  &  T.  H.  R.  R.  Co.  v.  Odum,  52  III.  App.  519; 
C.  &  E.  I.  R.  R.  Co.  V.  Johnson,  61  111.  App.  464. 

Two  of  appellant's  witnesses  were  asked  whether  the 
train  was  going  fast  or  slow,  and  the  answers  that  '*  it  was 
going  very  fast,"  by  one,  and,  "running  pretty  fast,"  by 
the  other,  were,  upon  motion,  struck  out. 

We  infer  from  the  briefs  that  this  ruling  was  made 
upon  the  mistaken  notion  that  because  the  witnesses  were 
inexi^erienced  in  observing  the  speed  of  trains,  and  could 
not  state,  in  miles  per  hour,  the  rate  at  which  the  train  was 
going,  they  were  incompetent  to  testify  whether  the  train 
in  question  was  going  slow  or  fast. 

It  was  held,  in  I.  C.  R.  R.  Co.  v.  Ashline,  171  111.  313,  as 
follows : 

"  The  fact  that  a  witness  might  not  be  able  to  testify  how 
fast  or  how  slow  a  train  was  running  should  not  preclude 
him  from  testifying  whether  the  train  was  running  fast  or 
slow.  While  such  evidence  would  be  competent,  what 
weight  should  be  attached  to  it  would  be  for  the  jury." 

But  we  can  not  regard  the  error  in  striking  out  the 
answers  as  harmful.  The  witness  whose  answer,  upon  di- 
rect examination,  that  the  train  was  "  running  pretty  fast," 
was  struck  out,  testified,  upon  cross-examination,  that  the 
train  "  was  coming  just  a-flying  through  there,"  and  another 
witness  testified,  without  objection,  that  the  train  *'was 
going  very  fast,"  and  several  testified  to  a  high  rate  of 
speed,  in  specified  miles  per  hour. 

Nor  do  we  regard  it  as  serious  error  that  the  court  refused 
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to  allow  another  witness  to  testify  as  to  the  height  of  a 
trolley  wire  from  the  ground,  it  having  been  testilied  that 
the  deceased  was  thrown  into  the  air  as  high  as  a  trolley 
wire  on  the  street  car  line  at  that  point. 

While  such  evidence  might  have  tended  to  show  that  the 
train  was  moving  at  a  high  rate  of  sp^ed,  it  would  have 
been  merely  cumulative  on  the  point  of  speed,  and  prob- 
ably the  jury  were  not  ignorant  of  the  usual  bei^jht  of  trol- 
ley wires. 

For  the  purpose  of  impeaching  one  of  appellant's  witnesses 
upon  the  subject  of  the  position  and  operation  of  the 
gates,  appellee  produced  as  a  witness  a  stenographer  in  appel- 
lee's service,  who  took  down  shorthand  notes  of  the  testi- 
mony given  at  the  coroner's  inquest,  over  the  body  of  the 
deceased,  and  read  to  the  jury  from  such  notes,  over  the 
objection  of  appellant  that  such  was  incompetent  and  not 
the  best  evidence,  certain  questions  put  to  the  witness  at 
the  inquest,  and  his  answers  thereto.  The  only  foundation 
for  this  evidence,  and  the  only  method  of  qualifying  this 
witness,  or  of  showing  the  authenticity  of  the  notes  he  read 
from,  was,  as  shown  by  the  abstract,  as  follows : 

"Am  in  the  law  department  of  the  Chicago  &  Eastern 
Illinois  Railroad.  Have  been  there  for  two  and  one-half 
years.  Have  worked  at  phonography,  taking  shorthand 
notes  about  five  vears.  Was  present  at  the  coroner's  in- 
quest which  was  field  over  the  body  of  Overtoom  at  Ken- 
sington, April  23,  1S95,  and  took  down  shorthand  notes  of 
the  testimony  given  there.  I  have  the  notes  of  the  tes- 
timony hero  with  me. 

Q.  *  Will  you  proiluce  them? 

(Witness  produces  note  book.)" 

Upon  cross-examination  this  witness  testified  : 

"  I  can  not  say  that  I  have  an  independent  recollection 
of  what  occurred  at  the  inquest,  that  is,  independent  of  my 
notes." 

The  witness  nowhere  says  that  the  notes  are  correct,  nor 
even  that  they  are  in  the  same  condition  as  they  were  left 
in  by  him  at  the  close  of  the  inquest. 

We  are  unable  to  conceive  of  any  ground  upon  which  the 
admissibility  of  the  notes  can  rest.     The  trial  judge  justified 
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his  ruling  by  the  following  remark :  "  My  impression  is 
that  this  is  much  better  than  testifying  from  memory." 

Counsel  for  appellee  gives  a  more  specious  reason  for 
upholding  the  ruling,  in  that  it  is  proper  to  show  a  witness 
has  made  statements  out  of  court  different  from  those  made 
in  court,  and  that  this  may  he  shown  by  the  evidence  of 
an  j'^  person  who  heard  the  statements  made  elsewhere.  But 
this  reason  has  no  applicability,  because  the  witness  did  not 
protend  to  testify  from  recollection.  He  merely  read  from 
notes  made  by  him  in  a  book  produced  by  him,  without  any 
recollection  independent  of  the  notes,  and  with  nothing  to 
show  that  the  notes  correctly  and  truly  expressed  what 
occurred  at  the  inquest.  It  was  not  the  testimony  of  a 
witness  that  he  had  heard  the  other  at  another  time  make 
a  different  statement,  that  was  admitted,  but  it  was  merely 
some  unauthenticated  notes  of  what  the  earlier  statement 
was  that  was  admitted. 

There  is  still  a  broader  ground  why  the  contents  of  the 
notes  were  inadmissible,  and  that  is  because  the  deposition  of 
the  witness  taken  by  the  coroner  and  reduced  to  writing  by 
him,  and  filed  as  provided  by  the  statute,  was  the  best  evi- 
dence. For  a  discussion  of  this  subject,  see  United  States 
Life  Ins.  Co.  v.  Vocke,  129  111.  567,  and  People  v.  Devine, 
44  Cal.  452,  quoted  from  on  page  566. 

Some  flippant  remarks  by  the  trial  judge,  in  the  presence 
of  the  jury,  are  complained  of  as  prejudicial,  but  we  do 
not  think  they  were  effective  upon  the  result. 

In  the  matter  of  instructions  we  lind  no  substantial  error. 

Although  there  was  error  in  the  rulings  in  the  respects 
indicated,  the  majority  of  the  court  are  of  opinion  that  such 
errors  are  applicable  to  and  affect  only  the  question  of  the 
negligence  of  the  appellee,  and  in  no  substantial  manner 
touch  the  question  of  contributory  negligence  by  the 
deceased;  that  under  the  rule  that  everv  intendment  must 
be  given  in  favor  of  the  verdict  of  a  jury  upon  conflicting 
evidence,  we  must  presume  that  the  jury  found  the  deceased 
was  guilty  of  contributory  negligence,  and  especially  so 
where,  as  here,  there  was  so  much  evidence  which,  with  the 
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legitimate  inferences  to  be  drawn  therefrom,  tended  to  show- 
that  had  the  deceased  been  in  the  exercise  of  ordinary  care 
for  his  own  safety,  he  would  not  have  come  to  his  death. 
The  jddgment  of  the  Superior  Court  will  be  affirmed* 
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Bnilding  and  Loan  AsMoeiation. 

1.  Practice — Waiving  of  a  Ruling  on  Demurrer, — Taking  leave  to 
file  an  additional  plea,  without  electing  to  stand  by  the  plea  to  which 
the  demurrer  was  sustained,  is  a  waiver  of  all  right  of  exception  to  the 
ruling  of  the  court  on  the  demurrer. 

8.  Statute  of  Frauds— IftM^  be  SpeciaUy  Pleaded.— The  question  ae 
^  to  whether  a  promise  is  within  the  statute  of  frauds  can  be  raised  only 
by  special  plea. 

8.  SAME—Didcharge  of  the  Original  Debtor  Unnecessary,— It  is  not 
necessary  to  the  validity  of  a  promise  made  for  the  benefit  of  a  third 
person  that  the  original  debtor  should  be  discharged. 

4.  Consideration— ^grefw«n*  for  Forbearance,— An  agreement  of 
forbearance  to  sue  is  a  sufficient  consideration  to  support  a  promise. 

5.  Parties — WJio  May  Sue.— The  party  for  whose  benefit  a  promise 
is  made,  may  sue  for  its  breach. 

Assnmpslt,  on  promises.  Tried  in  the  Circuit  Court  of  Cook  County; 
the  Hon.  John  Gibbons,  Judge,  presiding.  Finding  and  judgment  for 
plaintiff;  appeal  by  defendants.  Heard  in  this  court  at  the  October 
tenn,  1898.  Affirmed.  Opinion  filed  January  26,  1899.  Rehearing 
denied  March  14,  1899. 

Frank  A.  Moore,  attorney  for  appellants. 

Church,  McMurdt  &  Sherman,  attorneys  for  appellee. 

There  is  no  doubt  that  promises  by  a  third  party  to  pay 
a  debt  for  which  another  is  liable,  whether  such  promise  be 
in  writing  or  not,  must,  like  all  other  promises,  be  sup- 
ported by  a  sufficient  consideration.  That  mere  forbear- 
ance to  sue  is  a  sufficient  consideration  to  support  a  con- 
tract, inclnding  contracts  to  pay  another's  debt,  is  a  familiar 
proposition,  recognized  and  applied  by  numerous  authori- 
ties. Morgan  v.  Park  Nat.  Bank,  44  111.  App.  582 ;  Belf ord 
V.  Beatty,  46  III.  App.  539 ;  Webbe  v.  Komona  Stone  Co., 
58  lil.  App.  222 ;  Worcester  Nat.  Bank  v.  Cheney,  87  111.  608. 
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Where  one  enters  into  a  simple  contract  with  another  for 
the  benefit  of  a  third,  such  third  person  maj^  maintain  an 
action  for  breach,  and  such  contract  is  not  within  the 
statute,  citing  authorities.     Wilson  v.  Bevans,  58  111.  232. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  for  $216.67,  rendered 
in  favor  of  ap|:)ellee  in  an  action  of  assumpsit  by  it  against 
appellants.  The  declaration  contained,  originally,  two 
special  counts  and  the  common  counts,  but  on  motion  of 
appellee  the  common  counts  were  stricken  out. 

Appellants  filed  the  general  issue  and  a  special  plea  of  the 
statute  of  frauds,  to  which  latter  plea  a  demurrer  was  sus- 
tained, and  leave  was  given  to  appellants  to  file  an  addi- 
tional plea,  which  leave  they  did  not  avail  of,  and  the  case 
was  tried  on  the  general  issue  only.  The  cause  was  tried  by 
the  court,  without  a  jury,  by  agreement  of  the  parties. 

Appellants'  counsel,  in  their  argument,  say,  "Defendants 
stood  by  their  demurrer,"  but  the  record  does  not  so  show. 
On  the  contrar}',  the  record  only  shows  that,  on  the  sustain- 
ing of  the  demurrer,  leave  was  given  to  defendants  to  file 
an  additional  plea  within  five  days. 

We  are  of  opinion  that  the  taking  leave  to  file  an  addi- 
tional plea,  without  electing  to  stand  by  the  plea  to  which 
the  demurrer  was  sustained,  was  a  waiver  of  all  right  of 
exception  to  the  ruling  of  the  court  on  the  demurrer. 
Dickhut  V.  Durrell,  11  111.  72,  83. 

This,  if  we  are  correct  in  our  opinion,  eliminates  from 
consideration  the  question  whether  the  promise  is  within 
the  statute,  because  the  common  counts  being  stricken 
from  the  declaration,  that  question  could  only  be  raised  by 
special  plea.  Deniston  v.  Hoagland,  67  111.  265;  Gordon  v. 
Eevnolds,  114  Id.  118. 

But  inasmuch  as  counsel  for  both  parties  have  devoted 
much  of  their  argument  to  the  question  whether  the  prom- 
ise sued  on  is  within  the  statute  of  frauds,  we  have  fullv 
considered  the  question,  and  are  clearly  of  the  opinion 
that  it  is  not,  so  that  the  sustaining  the  demurrer,  even 
though  erroneously,  did  not  operate   to  the  prejudice  of 
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appellants.  The  material  facts  of  the  case  are  as  follows: 
George  D.  Turner  and  Paul  Dickinson  were  partners  in  the 
foundry  business  and  owned  two  plants  and  the  land  on 
which  they  were  situated.  The  land  where  one  of  the  plants 
was  situated  w^as  known  as  the  Hoyne  avenue  property, 
and  that  on  which  the  other  was  situated,  as  the  Hanson 
Park  property.  About  October,  1895,  they  agreed  to  sever 
their  relation,  and  divide  the  property.  Turner  taking  the 
Hanson  Park  property,  and  Dickinson  the  Hoyne  avenue 
property.  The  latter  property  was  incumbered,  but  the 
former  not.  Turner  and  Dickinson  appear  to  have  been  the 
owners  of  shares  of  stock  of  appellee,  the  monthly  dues  on 
which,  payable  to  appellee,  amounted  to  8216.67.  To  secure 
paN'ment  of  their  monthly  dues,  George  D.  Turner,  Paul 
Dickinson  and  Edward  Dickinson,  executed  to  appellee 
three  bonds,  in  penalties,  respectively,  of  $9,200,  $800, 
and  $10,000,  and,  as  collateral  security,  Paul  Dickinson 
and  George  D.  Turner  each  transferred  to  appellee  100 
shares  of  appellee's  stock,  or  200  shares  in  all,  the  bonds 
being  conditioned  for  the  payment  of  the  monthly  install- 
ments which  should  become  due  on  the  stock,  fines,  etc.  To 
further  secure  payment  of  the  monthly  dues  or  installments 
pa^^able  in  respect  of  the  stock,  Paul  Dickinson  executed  to 
appellee  two  mortgages  on  part  of  the  Hoyne  avenue  prop- 
erty, and  George  D.  Turner  one  mortgage  on  part  of  the 
same  property. 

Upon  the  division  of  the  property  between  Turner  and 
Dickinson,  the  former  agreed  with  Dickinson  that  he.  Tur- 
ner, in  consideration  of  the  relinquishment  by  Dickinson  of 
all  interest  in  the  Hanson  Park  property,  would  pay  the 
amounts  secured  by  the  mortgages,  in  pursuance  of  which 
asrreement  Turner,  October  4,  1895,  executed  to  Dickinson 
a  note  for  $11,000,  due  six  years  afterdate.  It  is  stated  in 
the  note  tlfsat  it  is  given  as  collateral  security,  is  not  nego- 
tiable, and  is  subject  to  the  terms  of  a  trust  deed  of  even 
date  therewith.  Turner  and  his  wife,  October  4,  1895,  exe- 
cuted to  Robert  McMurdy,  as  trustee,  a  trust  deed  of  the 
Hanson  Park  property,  to  secure  payment  of  the  note 
above  mentioned,  reciting  that  the  note  was  given  ascoUat- 
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eral  security  for  the  payment  of  the  money  secured  to  be 
paid  by  the  three  mortgages  heretofore  mentioned,  and  pro- 
viding that  if  the  appellee  should  file  a  bill  to  foreclose  the 
mortgages,  the  note  should  thereupon  become  due  and  pay- 
able, but  that  no  proceedings  should  be  instituted  for  the 
foreclosure  of  the  trust  deed  within  four  months  from  its 
date,  etc.  ^ 

After  the  execution  of  the  trust  deed  Turner  conveyed  the 
premises  therein  described  to  the  Garden  City  Foundry 
Company,  a  corporation,  which  company  became  insolvent 
and  made  a  voluntary  assignment  in  the  County  Court,  and 
such  proceedings  were  had  in  the  matter  of  the  assignment 
that  the  property  was  advertised  for  sale  by  the  assignee. 
In  the  meantime  monthly  installments  to  the  amount  of 
$3,965.10,  payment  of  which  to  appellee  was  secured  by  the 
three  mortgages,  had  fallen  due  and  were  unpaid,  and  ap- 
pellee had  tiled  a  bill  to  foreclose  the  mortgages.  More 
than  four  months  from  the  date  of  the  trust  deed  bad 
elapsed  and  Paul  Dickinson  had,  by  the  terms  of  the  trust 
deed,  the  right  to  file  a  bill  for  its  foreclosure.  While  mat- 
ters stood  thus  John  Chapman,  of  the  partnership  firm  of 
Wickham  &  Chapman,  engaged  in  the  foundry  business  in 
Springfield,  Ohio,  came  to  Chicago  for  the  purpose  of 
establishing  in  Chicago  a  branch  of  his  firm's  business.  He 
saw  the  Garden  City  Foundry  plant,  situated  on  the  prop- 
erty described  in  the  trust  deed,  and  was  desirous  of  bidding 
for  and  purchasing!:  the  property  at  the  assignee's  sale. 
Prior  to  the  bidding,  however,  he  called  on  Dickinson  and 
one  of  his  solicitors  for  information  in  respect  to  the  mort- 
gages and  the  trust  deed,  and  what  w^as  due  on  the  mort- 
gages, etc.  Appellee  claims  that  the  result  of  these  inter- 
views was  that  Chapman  agreed  with  Dickinson  that  if  he, 
Dickinson,  would  not  bid  for  the  property  at  the  assignee's 
sale  he.  Chapman,  in  case  he  should  purchase  the  property, 
would  pay  to  appellee  the  amount  of  installments  then  in 
arrear,  namely,  $3,965.10,  and  $150  as  attorney's  fees,  and 
would  also  pay  all  future  installments  as  the}'  should  be- 
come due  until  the  stock  matured,  not,  however,  to  exceed 
$11,000,  inclusive  of  all  past  payments;  Dickinson  to  have 
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the  bill  to  foreclose  the  mortgages  dismissed,  and  not  to 
foreclose  the  trust  deed.  Dickinson  refrained  from  bidding 
at  this  sale;  Chapman  bid  in  the  name  of  Wickham  & 
Chapman,  and  the  property  was  sold  to  him  on  his  bid,  and 
the  assignee  executed  a  deed  to  Wickham  &  Chapman. 
The  property  was  sold  subject  to  the  Turner  trust  deed. 
Chapman  {mid  $3,965.10,  the  amount  of  unpaid  dues  on  the 
shares  of  stock,  and  $150  attorney's  fees.  Dickinson,  on 
such  payment  being  made,  procured  the  dismissal  of  the 
bill  to  foreclose  the  mortgages,  and  did  not  file  a  bill  to 
foreclose  the  trust  deed  or  declare  the  amount  secured  by 
it  due,  as  by  its  terms  he  had  the  legal  right  to  do. 

Assuming,  for  the  present,  that  appellant  Chapman 
agreed  as  claimed  by  appellee,  we  can  not  concur  in  the 
contention  of  appellants'  counsel  that  the  undertaking  of 
appellants  was  without  consideration.  We  are  of  opinion 
that  there  was  ample  consideration  for  their  undertaking. 
They  purchased  the  property  subject  to  the  terms  of  the 
trust  deed,  which  required  the  owner  of  the  property  to 
pay  all  money,  the  payment  of  which  was  secured  by  the 
mortgages.  By  the  terms  of  the  mortgages  all  the  money 
secured  to  be  paid  became,  on  default  in  the  payment  of  any 
installment,  due  and  payable  at  the  option  of  appellee,  the 
mortgagee.  The  filing  of  the  bill  to  foreclose  the  mort- 
gages was  an  exercise  of  that  right  of  option,  and  on  its 
being  filed  all  installments,  or  monthly  dues  in  respect  to 
the  stock,  became  at  once  due  and  payable.  In  addition  to 
this,  four  months  having  elapsed  since  the  date  of  the 
Turner  trust  deed  and  a  bill  having  been  filed  to  foreclose 
the  mortgages,  Dickinson,  by  the  express  terms  of  the 
trust  deed,  had  the  right  to  foreclose  it,  in  which  case  he 
was  in  a  position  to  obtain  a  decree  for  the  amount  of  all 
installments  due  or  to  fall  due  in  respect  of  the  shares  of 
stock  not  in  excess  of  $11,000,  including  all  payments  there- 
tofore made.  The  benefit  then  to  accrue  to  Wickham  & 
Chapman  from  Dickinson's  agreement  was  that  they  would 
thereby  be  able  to  pay  the  then  future  monthly  dues  or  in- 
sUdlments  on  the  shares  of  stock  as  they  should  fall  due 
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monthly,  instead  of  being  compelled  to  pay  them  all  at 
once,  and  also  would  save  the  expense  attending  a  fore- 
closure of  the  trust  deed. 

An  agreement  of  forbearance  to  sue  is  a  sufficiefnt  con- 
sideration to  support  a  promise.  Browne  on  Stat,  of 
Frauds,  4th  Ed.,  Sec.  190;  Schwarze  v.  Greenbaum,  58  111. 
App.  221;  Cornell  v.  Gen.  Electric  Co.,  61  lb.  325;  Under- 
wood V.  Hossack,  38  111.  208 ;  Austin  v.  Bainter,  50  Id.  30S. 

And  the  party  for  whose  benefit  the  promise  is  made 
may  sue  for  its  breach.  Eddy  v.  Roberts,  17  111.  505;  Wil- 
son V.  Bevans,  58  lb.  232;  Dean  v.  Walker,  107  lb.  540. 

The  promise  in  question  was  for  the  benefit  of  appellee. 
It  obtained  payment  of  the  installments  then  due,  and 
further  personal  security  for  the  payment  of  future  install- 
ments without  further  litigation.  It  is  not,  as  appellants' 
counsel  contend,  necessary  to  the  validity  of  the  promise 
that  the  original  debtor  shall  be  discharged.  Browne  on 
Stat,  of  Frauds,  4th  Ed.,  Sec.  194;  Borschenius  v.  Canutson, 
100  111.  82. 

The  evidence  shows  that  Wickham  &  Chapman,  after 
payment  of  the  installments  in  arrear,  took  possession  of 
the  property  and  operated  the  plant,  made  two  monthly 
payments  of  $210.67  each,  and  March  20,  1807,  closed  the 
plant  and  moved  away  the  machinery  and  fixtures. 

Counsel  for  appellants  contend  that,  even  though  it  be 
held  that  the  promise  was  made  by  Chapman,  Wickham  is 
not  bound.  This  is  hardly  consistent  with  the  statement 
in  the  argument  of  appellants'  counsel  that  "  Mr.  Chapman 
on  the  part  of  himself  and  partner,  came  here  from  Ohio  to 
purchase  this  property,"  nor  with  the  facts  that  the  prop- 
erty was  purchased  for  the  partnership  business  of  Wick- 
ham and  Chapman,  and  in  their  names,  and  that  the  deed 
ran  to  them  as  grantees,  and  the  property  was  actually 
used  in  and  for  the  partnership  business. 

There  is  some  conflict  in  the  evidence  as  to  whether 
Chapman  promised  to  pay  future  installments,  but,  after 
considering  all  the  evidence,  our  conclusion  is  that  the  court 
was  fully  warranted  by  it  in  finding  for  appellee.    It  cer- 
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tainly  6an  not  reasonably  be  said  that  the  finding  is  mani- 
festly against  the  weight  of  'the  evidence,  which  would 
have  to  be  the  case  to  justify  a  reversal. 
The  judgment  will  be  affirmed. 


West  and  South  Towns  St.  E,  R.  Co.  v.  Edward  B, 

MeKey^  Receiver,  etc. 

1.  Appellate  Coubt,  FRAcmcK^Duty  to  Cwisider  Eonceptions.-^ 
Under  Section  60  of  the  Practice  Act  it  is  the  duty  of  the  Appellate 
Court  to  consider  exceptions  which  relate  to  the  receiving  of  improper 
or  rejecting  proper  evidence,  or  to  the  final  judgment  of  the  court,  the 
trial  being  before  the  court  without  a  jury. 

2.  Parties— fTAo  Are  Not  Necessary  in  Insurance  Cases, — ^In  a  pro- 
ceeding under  the  insurance  act  for  the  purpose  of  declaring  the  charter 
of  a  mutual  insurance  company  forfeited,  for  its  dissolution,  the  ap- 
pointment of  a  receiver,  winding  up  its  business,  etc.,  a  policy  holder  in 
the  company  is  not  a  necessary  party. 

8.  Practice — }Vinding  up  the  Affairs  of  a  Mutual  Insurance  Com' 
pany—Parties.—ln  a- proceeding  under  Chap.  78  R.  S.  entitled  "In- 
surance^ to  wind  up  the  affairs  of  a  mutual  insurance  company, 
members  of  such  company  are  not  necessary  parties. 

Proceedings  to  Wind  up  the  Affairs  of  a  Mntaal  Insnranee  Com- 
pany.— ^Trial  in  the  Circuit  Court  of  Cook  County;  the  Hon.  John  Gib- 
bons, Judge,  presiding.  Decree  for  complainant;  appeal  by  defendant. 
Heard  in  this  court  at  the  October  term,  1898.  Affirmed.  Opinion 
filed  February  9,  1899.    Rehearing  denied  March  2,  1899. 

Ltman  N.  Paine,  attorney  for  appellant. 

Nbwman,  Northbup  &  Lbvinson,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Windes  delivered  the  additional 
opinion  of  the  court  upon  petition  for  rehearing. 

By  petition  for  rehearing  in  this  case,  counsel  for  appel- 
lant has  called  our  attention  to  an  inadvertence  in  its 
decision.  Because  there  was  no  exception  taken  to  the  judg- 
ment and  no  error  in  the  common  law  record,  we  held  there 
was  nothing  for  us  to  consider.  On  further  consideration 
and  examination  of  the  record,  we  think  this  was  not  strictly 
accurate,  though  perhaps  justijQed  by  some  of  the  cases  cited. 

Section  60  of  the  Practice  Act  makes  it  our  duty  to 
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consider  exceptions  which  relate  to  the  receiving  of  im- 
proper or  rejecting  proper  evidence,  or  to  the  final  judg- 
ment of  the  coart,  the  trial  being  before  the  coart  without 
a  jury.  It  appears  that  the  trial  court  admitted  in  evi- 
dence over  the  objection  of  appellant  the  transcript  of  a 
record  of  the  Circuit  Court  of  Cook  County,  showing  the 
filing  of  a  bill  by  numerous  complainants,  members  and 
owners  of  the  assets  of  the  Illinois  Mutual  Fire  Insurance 
Company,  a  corporation  organized  to  do  an  insurance  busi- 
ness under  the  laws  of  the  State  of  Illinois  upon  what  is 
commonly  known  as  the  mutual  plan,  for  the  purpose  of 
declaring  its  charter  forfeited,  for  the  dissolution  of  the 
corporation,  appointment  of  a  receiver,  and  winding  up  its 
business;  also  orders  appointing  appellee  as  receiver  for 
the  assets  of  the  corporation,  finding  its  insolvency,  the 
amount  of  its  assets  and  liabilities,  an4  directing  the  re- 
ceiver to  assess  each  member  of  the  company,  including 
appellant,  certain  amounts,  specifying  same,  and  to  collect 
such  assessments.  The  objection  to  this  evidence  is  that 
the  order  for  assessments  was  in  no  way  binding  on  appel- 
lant (who  was  a  policy  holder  in  the  company),  because  it 
was  not  a  party  to  the  proceeding.  The  same  question  is 
presented  by  three  propositions  of  law  submitted  by  appel- 
lant, and  which  were  refused  by  the  court.  An  examina- 
tion of  the  bill  offered,  shows  that  the  proceeding  was  one 
under  the  insurance  act.  Hurd's  Stat.,  Ch.  73,  See.  3  ei 
eeq-j  and  not  under  Section  25  of  the  General  Corporation 
Act.  This  being  so,  the  contention  of  appellant  can  not  be 
sustained.  Under  the  insurance  act,  appellant  is  not  a 
necessary  party.  The  evidence  was  properly  admitted. 
Great  Wes.  Tel.  Co.  v.  Gray,  122  111.  630;  Ward  v.  Farwell, 
97  111.  593;  Mallen  v.  Langworthy,  70  111.  App.  376. 

The  case  of  Farwell  v.  Great  Wes.  Tel.  Co.,  161  111.  566, 
relates  to  a  proceeding  under  Section  25  of  the  General 
Corporation  Act,  which  was  enacted  prior  to  the  Insurance 
Act,  and  does  not  control  in  the  case  at  bar. 

This  disposes  of  all  the  questions  which  we  should  con- 
sider on  this  record,  and  the  petition  fur  a  rehearing  is 
denied. 
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City  of  Marshall  y.  Cleyeland^  G.^  C.  &  St  L.  By.  Co. 

1.  Demurrer— 7b  Pleas  Can  Not  be  Carried  Back  over  the  General 
Issue  and  Similiter, — The  court  can  not  carry  a  demurrer  to  a  plea  back 
over  the  general  issue  and  similiter  thereto. 

2.  £xcEFTiONS~Q/'  Plaintiff,  When  Not  Necessary.-^lt  is  not  neces- 
sary for  the  plaintiff  to  except  in  order  to  preserve  his  right  to  call  in 
question,  in  the  Appellate  Court,  the  act  of  the  trial  court  in  overruling 
a  demurrer  and  entering  judgment  for  the  defendant  because  of  pleas 
unanswered. 

8.  Justice  of  the  Peace — Weight  of  Decision. — A  decision  of  a  jus- 
tice of  the  peace  adverse  to  the  validity  of  a  city  ordinance  for  the  viola- 
tion of  which  a  suit  was  pending  before  him  has  no  force  except  ad  to 
that  particular  suit. 

4.  Pleas — When  Bad  on  Demurrer, — A  plea  which  professes  to 
answer  the  whole  declaration,  but  answers  only  a  part,.is  bad  on  de- 
murrer. 

5.  City  Council — Agreement  to  Release  from  the  Penalty  for  Violate 
ing  an  Ordinance,  When  Void. — While  a  city  council  can,  by  agreement, 
release  a  defendant  from  the  penalty  for  violations  already  committed, 
an  agreement  allowing  a  party  to  violate  a  city  ordinance  ad  libitum 
and  tying  the  hands  of  a  future  council  against  prosecution,  is  void. 

Debt,  to  recover  penalty  for  violation  of  an  ordinance.  Trial  in  the 
Circuit  Court  of  Clark  County;  the  Hon.  Hbnrt  Van  Sellar,  Judge, 
presiding.  Verdict  and  judgment  for  defendant.  Appeal  by  plaintiff. 
Heard  in  this  court  at  the  November  term.  1898.  Reversed  and  re- 
mandedi    Opini<m  filed  February  7, 1899. 

E.  D.  JoNKS,  Thos.  Obndobfp,  and  F.  W.  Ddndas,  attor- 
neys for  plaintiff  in  error. 

(631) 
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The  decision  of  a  justice  of  the  peace  as  to  the  validity  of 
a  city  ordinance,  is  of  no  force  except  in  so  far  as  it  relates 
to  the  particular  suit  iurwhich  snob  decision  was  rendered. 

A  plea  must  be  true  and  certain;  it  must  answer  the 
whole  declaration;  where  the  court  can  judicially  determine 
from  its  face  that  it  is  false,  it  will  be  bad  upon  demurrer. 

1  Chitty's  Pleadings,  13th  Am.  Ed.,  621, 523. 

A  plea  must  answer  the  whole  declaration;  all  that  it  as- 
sumes to  answer.     1  Chitty's  Pleadings,  13th  Am.  Ed.,  523. 

A  plea  which  professes  to  answer  the  whole  declaration, 
but  answers  only  a  part,  is  bad.*  Id.  524. 

Robert  E.  Hamill,  attorney  for  defendant  in  error,  con- 
tended that  whore  a  plaintiff  demurs  to  several  pleas  and 
.the  demurrer  is  overruled  and  plaintiff  declines  to  reply,  the 
judgment  will  not  be  reversed  if  any  one  of  the  pleas  be 
good.  Puckett  v.  Pope,  3  Ala.  552;  Firemen's  Ins.  Co.  v. 
Cochran,  27  Ala.  228;  Jesse  v.  Cater,  28  Ala.  475. 

Where  several  pleas  are  filed,  if  any  one  of  them  is  good, 
a  demurrer  directed  indiscriminately  against  all  should  be 
overruled.    6  Encyl.  Pleading  and  Practice,  305.    (See  note 

2  and  cases  collected.) 

Where  there  is  a  general  demurrer,  if  any  one  of  the  pleas 
be  good,  the  demurrer  must  be  overruled.  Stacy,  Adm.,  v. 
Baker,  1  Scam.  417. 

The  same  rule  of  law  applies  to  declarations.  Where  a 
general  demurrer  is  tiled  to  a  declaration,  consisting  of  sev- 
eral counts,  if  either  of  the  counts  be  good,  the  demurrer 
must  be  overruled.    Cowles  v.  Litchfield,  2  Scam.  357. 

The  pleas  set  up  that  the  several  judgments  were  rendered 
in  contested  cases  shortly  after  the  alleged  ordinance  went 
into  operation  and  effect  and  that  the  plaintiff  failed  to 
prosecute  an  appeal  from  such  judgments.  He  therefore 
was  estopped,  as  a  matter  of  law,  by  the  record  and  the 
former  adjudication  against  the  validity,  force  and  effect  of 
the  ordinance.  It  is  wholly  immaterial  that  this  court  was 
a  justice  of  the  peace.  The  point  has  been  expressly 
decided  in  this  State.    T.  II.  &  I.  R.  R.  v.  The  People,  for 
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use,  41  111.  App.  513;  Herman  on  Estoppel,  Yol.  1,  Par. 
245;  Markley  v.  People,  171  111.  262;  Crosb)^  v.  Gipps,  16 
III.  352;  21  Am,  &  Eng.  Encyl.  of  Law,  229,  230. 

A  judgment  on  the  construction  of  a  by-law  is  conclusive. 
Cauhape  v.  Parke,  46  Hun  (N.  Y.),  306. 

Where  action  for  failure  to  provide  a  crossing  had  resulted 
for  defendant,  another  action  could  not  be  maintained  to 
compel  it  to  provide  a  crossing.  Bettys  v.  C,  M.  &  St.  P. 
Ry.  Co.,  43  Iowa,  602. 

Mb.  Jcstiob  Harker  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt  brought  by  the  city  of  Mar- 
shall against  the  C,  C,  C.  &  St.  L.  Ey.  Co.  to  recover  the 
aggregate  amount  of  the  peni^lties  for  two  hundred  and 
seventy  days'  consecutive  violation  of  an  ordinance  of  the 
city  requiring  a  flagman  to  be  kept  at  certain  street  cross- 
ings within  the  city. 

The  declaration  recites  the  passage  of  an  ordinance  by 
the  city  council,  in  June,  1893,  requiring  all  railway  compa- 
nies with  tracks  passing  through  the  city  to  place  and  keep  a 
flagman  at  all  such  street  crossings  where  the  city  council 
should  deem  it  necessary  to  the  safety  of  the  traveling  pub- 
lic, under  penalty  of  ten  dollars  p^r  day  for  each  day's  failure 
therein  after  sixty  days'  notice  of  a  resolution  of  the  council 
designating  the  particular  street  crossings  where  such  flag- 
man is  needed. 

The  declaration  further  recited  that  on  the  3d  of  Febru- 
ary, 1896,  the  city  council  passed  a  resolution  designating 
the  crossing  of  defendant's  railroad  over  Cumberland  and 
Washington  streets  at  places  at  which  the  defendant  should 
station  and  maintain  a  flagman,  and  on  the  next  day  caused 
a  copy  of  the  resolution  to  be  served  on  the  defendant;  that 
upon  the  16th  day  of  August,  1896,  and  for  every  day  there- 
after until  the  17th  day  of  May  (in  all  270  days),  the  defeadr 
ant  refused  and  neglected  to  keep  a  flagman  at  said  cross- 
ing, and  that  owing  to  such  refusal  an  action  had  accrued  to 
the  city  for  which  it  bnj)Ught  suit  to  recover  $2,700. 
.    Defendant  first  filed  a  plea  of  the  general  iss.ue^  upon 
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which  issue  was  joined  by  the  plaintiff.  It  then  filed  six 
special  pleas,  to  which  the  plaintiff  demurred. '  The  court 
overruled  the  demurrer  and  replications  were  filed.  Va- 
rious orders  relating  to  the  pleadings  were  entered  and  the 
cause'  continued.  At  the  next  term  of  court,  after  a  jury 
had  been  impaneled,  by  agreement  of  parties,  all  previous 
orders  were  set  aside,  the  replications  were  withdrawn  and 
the  plaintiff  elected  to  stand  by  its  demurrer  to  the  pleas; 
whereupon  the  court  gave  judgment  against  the  plaintiff.. 
This  writ  of  error  is  prosecuted  to  reverse  that  judgment 
The  only  question  for  our  consideration  is  the  sufficiency 
of  the  special  pleas.  It  is  urged  in  behalf  of  the  defendant 
in  error  that  the  judgment  of  the  court  is  right,  even* 
though  it  be  held  that  all  of  the  special  pleas  are  bad,  for 
the  reason  that  the  plea  of  the  general  issue  is  good  and 
that  the  demurrer  applied  to  it  as  well  as  the  other  pleas. 
The  demurrer  did  not  specify  the  particular  pleas  against 
which  it  was  interposed,  but  when  it  was  filed  the  similiter 
had  been  added  to  the  general  issue.  It  applied,  therefore, 
to  the  special  pleas  only,  and  an  inspection  of  the  entire 
record  shows  that  it  was  so  considered  by  the  conrt  and 
counsel  when  the  order  was  eiitered  aiUowing  the  with- 
drawal of  replications  and  the  election  .of  the  plaintiff  to 
stand  bv  its  demurrer. 

It  is  also  urged  that  the  declaration  is  bad  and  that  the 
demurrer  to  the  pleas  should  be  carried  back  to  the  decla- 
ration. The  court  did  nothing  of  the  kind  and  could  not 
carry  it  over  the  general  issue  and  similiter  thereto.  Neither 
was  it  necessary  for  the  plaintiff  to  except  to  preserve  the 
plaintiff's  right  to  call  in  question,  in  this  court,  the  action 
of  the  court  in  overruling  its  demurrer  and  entering 
judgment  against  it  because  the  pleas  are  unanswered. 
Wiggins  Ferry  Co.  v.  Th^  People  ex  rel,  101  111.  446;  Mo- 
Chesney  et  al.  v.  City  of  Chicago,  151  111.  807. 

The  contention  of  the  defendant  in  error  that  the  judg- 
ment was  entered  by  consent  is  not  borne  out  by  the  record. 

The  first,  second,  third  and  fifth  of  the  special  pleas  set 
up  that  some  time  before  the  earliest  of  the  offenses  charged 
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in  the  declaration  was  committed,  a  suit  was  brought  by  the 
plaintiff  against  the  defendant  for  a  like  breach  of  the  ordi- 
nance in  question;  that  the  justice  of  the  peace  who  tried 
the  case  held  the  ordinance  invalid  and  rendered  judgment 
against  the  plaintiff  for  that  reason,  that  such  judgment  has 
never  been  appealed  from,  and  that  by  reason  thereof  the 
plaintiff  is  barred  from  prosecuting  the'  defendant  for  any 
future  violation  of  the  ordinance. 

It  is  plain  to  our  minds  that  the  decision. of  a  justice  of 
the  peace  adverse  to  the  validity  of  a  city  ordinance  for  the 
violation  of  which  a  suit  was  pending  before  him  could  have 
no  force  or  effect  except  as  to  that  particular  suit,  and  the 
pleas  were,  therefore,  bad. 

The  fourth  plea  sets  up  the  recovery  of  a  judgment  before 
a  justice  of  the  peace  for  the  same  violations  declared  upon 
in  the  declaration.  That  plea  is  bad  because  it  attempts  to 
answer  the  whole  declaration,  when  it  is  apparent  that  it 
does  not. 

The  limit  of  the  jurisdiction  of  a  justice  of  the  peace  is 
$200,  while  the  declaration  charges  270  distinct  violations, 
having  that  many  dates,  the  penalties  for  which  aggregate 
$2,700.  To  render  such  a  plea  good  it  would  have  to  aver 
that  the  different  violations  charged  '  in  the  declaration  are 
all  one  and  the  same  violation,  and  for  that  a  judgment  had 
been  recovered.  A  plea  which  professes  to  answer  the 
whole  declaration,  but  answers  only  a  part,  is  bad  on 
demurrer.  1  Chitty  on  Pleadings,  624;  Buckmaster  v. 
Beames,  4  Gil., 443;  Gilbert  v.  Bone,  64  111.  618;  George  v. 
Bischoff,  68  111!  236. 

The  sixth  special  plea  sets  up  the  prosecution  of  four 
suits  against  the  defendant  before  a  justice  of  the  peace  for 
a  violation  of  the  ordinance,  a  decision  in  each  case  against 
the  validity  of  the  ordinance,  the  prosecution  of  an  appeal, 
and  an  agreement,  pending  the  appeal,  made  by  the  city 
attorney,  that  in  consideration  that  the  defendant  would 
grade  certain  streets  and  refrain  from  contesting  certain 
alleged  excessive  taxes,  the  defendant  should  be  released 
from  the  payment  of  the  penalties  provided  by  the  ordi- 
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nance  and  from  further  prosecution  for  violations  of  it. 
The  plea  further  sets  up  the  performance  of  the  agreement 
by  the  defendant.  It  is  clear  the  city  attorney  would  have 
no  power  to  enter  into  such  a  compromise,  as  that  alleged, 
without  authority  from  the  city  council;  and  such  author- 
ity is  a  necessary  averment.  But  it  does  not  appear  in  the 
plea. 

While  the  city  council  could,  by  agreement,  release  the 
defendant  from  penalty  for  violations  already  committed, 
an  agreement  not  to  prosecute  for  future  violations  would 
not  be  binding  upon  a  future  council.  An  agreement  allow- 
ing a  party  to  violate  a  city  ordinance  ad  libitum  and  tying 
the  hands  of  a  future  council  against  prosecution,  is  void. 

The  six  special  pleas  were  bad  and  the  judgment  will  be 
reversed  and  the  cause  remanded  with  directions  to  the 
Circuit  Court  to  sustain  the  demurrer  to  them.  Beversed 
and  remanded. 
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1.  Priorities— 3for/gagK  Lien— Taking  a  New  Mortgage  to  Secure 
Payment  of  a  Debt  Secured  by  a  Prior  One. — Where  'a  party  takes  a 
new  mortgage  to  secure  the  payment  of  the  same  debt  secured  by  a  prior 
one,  and  this  fact  is  stated  in  the  latter  mortgage,  no  new  note  being 
taken,  and  gives  a  release  of  the  old  mortgage,  there  being  no  subetan* 
tial  difference  in  the  two  mortgages,  it  will  not  give  a  pifiority  to  amort- 
gage  to  a  third  person  made  and  recorded  after  the  first,  but  before  the 
last  of  the  said  mortgages. 

I  2.    Incumbrances— CoMrf«  of  Equity ,  Governed  by  Interest  and  In- 

tention of  Parties  cls  to  Priorities,  — A  court  of  equity  will  keep  an  incum- 

j  brance  alive  or  consider  it  extinguished,  as  will  subserve  the  purpose  of 

justice  and  the  actual  and  just  intention  of  the  parties.  It  will  some- 
times hold  a   charge  extinguished  where  it  would  subsist  at  law;  and 

^  sometimes  preserve  it  when,  at  law,  it  would  be  merged.    The  question 

I  is  always  one  of  interest  and  intention  and  the  interest  of  the  parties  and 

i  intention  are  the  two  controlling  considerations. 

I  8.    Same —  Where  No  Intention  Has  Been  Manifested, — If  np  intention 

has  been  manifested  by  the  parties,  equity  will  consider  the  incumbrance 
as  subsisting  or  extinguished  as  may  be  most  conducive  to  the  interests  of 
the  party. 
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Bill  to  Foreelose  Mortgi|gre.--Trial  in  the  Circuit  Court  of  Morgan 
County;  the  Hon.  Owen  F.  Thompson,  Judge,  presiding.  Finding  and 
decree  for  defendant;  appeal  by  complainant.  Heard  in  this  court  at  the 
November  term,  1808.    Affirmed.    Opinion  filed  February  7,  1899. 

Henry  T.  Eainey,  attorney  for  appellant,  contended 
there  was  a  complete  novation  where  the  owner  of  a  mort- 
gage debt  enters  satisfaction  of  the  mortgage  on  the  record, 
under  an  agj'eement  with  the  mortgagor,  to  enable  the  lat- 
ter to  obtain  monev  with  which  to  make  an  investment  on 
joint  account,  and  the  mortgagor  fails  to  procure  the  money 
to  make  the  investment  as  agreed,  the  entry  of  satisfaction 
will  be  good  in  favor  of  a  party  holding  a  subsequent  mort- 
gage, who  took  no  part  in  procuring  the  entry  of  satisfac- 
tion, and  the  entry  will  not  be  set  aside  as  to  him.  Seymour 
et  al.  V.  Mackay  et  al.,  126  111.  342;  Dingman  v.  Randall, 
13  Cal.  515;  Steams  v.  Godfrey,  16  Me.  158;  Childs  v.  Stod- 
dard,  130  Mass.  Ill  (1881). 

The  making  of  a  new  contract  and  the  substitution 
thereof  in  the  place  and  stead  of  the  o-iginal  contract  before 
the  breach  of  the  latter,  may  operate  as  a  discharge  and 
extinguishment  of  the  original  contract,  and  so  a  novation 
of  it.    Am.  and  Eng.  Ency.  of  Law,  Vol.  16,  p.  870. 

"  Prior  contracts  are  merged  in  and  superseded  by  a  sub- 
sequent contract  on  the  same  subject,  which,  as  the  last  act 
of  the  parties,  must  be  held  to  contain  and  express  their  true 
meaning  and  intention."    Stow  v.  Russell,  36  111.  18. 

'^  A  novation  takes  place  when  a  note  of  a  debtor  is  taken 
in  payment  of  a  pre-existing  debt;  here  the  original  obliga- 
tion is  extinguished,  and  a  new  liabilitv  on  the  note  substi- 
tuted."   Am.  &  Eng.  Ency.  of  Law,  Vol.  16,  p.  873. 

If  money  is  borrowed  on  a  mortgage  for  the  purpose  of 
paying  off  a  former  mortgage  on  the  same  lands,  the  fact 
that  an  intervening  judgment  lien  was  overlooked  in  exam- 
ining the  title  will  not  enable  the  mortgagee  to  set  up  in 
equity  the  former  mortgage  after  it  has  been  duly  dis- 
charged.   Jones  on  Mortgages,  Vol.  1,  Sec.  971. 

i 

Charles  A.  Barnes  and  John  A.  Bellatti,  attorneys  for 
appellees. 
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Ifotwithstanding  a  release  of  record,  a  court  of  equity  will 
keep  an  incumbrance  alive  or  consider  it  extinguished,  as 
will  best  serve  the  purposes  of  justice,  and  the  actual  and 
just  intention  of  the  parties.  The  intention  is  the  control- 
ling consideration,  and  to  arrive  at  this  the  court  will  look 
into  all  the  circumstances  of  the  case.  Bichardson  v.  Hock- 
enhuU  et  al,  85  111.  124;  1  Hilliard  on  Real  Property,  444; 
Flower  et  al.  v.  EUwood  et  al.,  66  111.  438;  Meacham  v. 
Steele,  93  111.  135;  Lowman  v.  Lowman  et  al.,  118  111.  582; 
Blatchford  &  Co.  v.  Blanchard  et  al.,  160  111.  115. 

Mb.  Justice  Wbight  delivered  the  opinion  of  the  court 
In  April,  1882,  William  Riggall  executed  his  note  to 
Laura  A.  Doan  for  $1,700,  for  money  borrowed,  and  gave 
to  the  latter  a  mortgage  upon  land  described  therein  to 
secure  such  note.  February  24, 1890,  Eiggall  sold  the  mort- 
gaged premisea  to  John  A.  MclS'eal,  and  by  an  arrangement 
between  Riggall,  Doan  and  McNeal,  the  latter  executed  to 
Doan  a  mortgage  for  $1,700,  due  in  five  years  from  date, 
upon  the  same  premises,  in  lieu  of  the  mortgage  given  by 
Riggall,  and  at  the  same  l^ime  MclSTeal  executed  a  mortgage 
for  $700  to  Riggall,  due  one  day  after  date,  these  respect- 
ive sums  being  of  the  purchase  price  of  the  land  sold  by 
Riggall  to  McNeal.  The  mortgage  from  McNeal  to  Rig- 
gall for  $700  contained  this  stipulation :  ''  It  is  hereby 
agreed  that  this  is  a  second  mortgage  and  is  subject  and 
subordinate  to  a  mortgage  of  same  date  for  $1,700,  executed 
by  said  John  A.  McNeal  to  Laura  A.  Doan,  and  the  said  Will- 
iam Riggall  agrees  that  the  said  mortgage  to  Laura  A.  Doan 
is  and  shall  be  prior  lien  in  every  sense."  £ot^  mortgages 
were  duly  recorded.  At  thjd  maturity  of  the  Doan  mort- 
gage McNeal  desired  an  extension  at  a  lowef  rate  of  inter- 
est, which  was  granted,  and  a  new  mortgage  for  $1,700,  at 
six  per  cent  interest,  was  executed  by  McNeal  to  Doan  upon 
the  same  premises,  dated  March  23, 1895,  and  recorded  on 
March  26,  1895,  and  the  mortgage  of  February  24, 1896, 
was  released  upon  the  margin  of  the  record.  Riggall  hav- 
ing died,  appellant  was  appointed  his  administrator.   Laura 


Third  District — ^November  Term,  1898.    539 

Roberts  ▼.  McNeaL  . 

A.  Doan  also  died,  appellees,  the  Doaos,  being  her  executors. 
Appellant  filed  his  bill  in  equity  to  foreclose  the  $700  mort- 
gage, in  which  he  made  appellees  parties  defendant.  The 
executors  of  Laura  A.  Doan  answered  the  bill,  and  also  filed 
cross-bill  to  foreclose  the  $1,700  mortgage,  claiming  a  prior 
lien  over  the  $700  mortgage  given  to  Eiggall.  Answer 
was  filed  to  thecross-bill, and,  upon  the  hearing,  the  forego- 
ing facts  appearing,  the  court  gave  its  decree  foreclosing 
both  mortgages,  but  awarding  to  the  Doan  executors  a  pri- 
ority against  the  Biggall  mortgage  from  which  appellant 
prosecutes  this  appeal,  insisting  that  it  was  error  to  give 
the  Doan  mortgage  a  priority. 

The  principal  point  made  in  the  argument  of  counsel  for 
appellant,  as  we  understand  him,  is,  that  the  mortgage  of 
February  24, 1890,  having  been  released  upon  the  margin 
of  the  record,  as  provided  by  the  statute,  it  from  thenceforth 
ceased  to  be  a  lien,  and  thereafter  had  n:o  force  or  effect 
whatever. 

In  view  of  the  undisputed  facts  in  this  case  it  is  not  per- 
ceived that  it  is  material  to  the  rights  and  equities  of  the 
parties  that  the  mortgage  of  February  24, 1890,  to  Doan  for 
$1,700,  was  recorded  and  released  upon  the  record  thereof. 
It  is  a  familiar  principle  that  the  debt  is  the  principal  thing. 
There  can  be  no  just  claim  that  the  debt  represented  by  the 
Doan  mortgage  was  ever  paid,  but  merely  renewed  at  a 
lower  rate  of  interest.  Riggall  knew  of  the  existence  of  this 
debt,  and  had  by  his  own  agreement  made  his  mortgage 
second,  and  subordinated  himself  to  it.  This  was  done  con- 
temporaneously with  the  purchase  from  him  of  the  land  by 
McNeal,  and  as  a  part  thereof,  and  by  which  Riggall  was 
released  from  a  similar  obligation,  this  one  of  McNeal  being 
substituted  for  it.  When  Riggall  took  the  $700  mortgage  it 
was,  by  his  own  agreement,  incumbered  by  the  Doan  mort- 
gage. Had  the  latter  remained  upon  the  land,  he  would 
continue  to  have  a  lien  by  his  mortgage  upon  the  equity  of 
redemption  only.  He  suffers  no  prejudice  by  the  change  in 
the  security.  Whittemore  v.  Shiell,  14  111.  Appi  418.  We  see 
no  difference  in  principle  between  the  case  presented,  than 
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that  involved  in  the  cases  to  which  reference  is  made  in  the 
case  just  cited,  which  are  Curtis  v.  Root,  20  111.  53;  Christie 
V.  Hale,  46  111.  121;  I.  C.  R.  R.  Co.  v.  McCullough,  59  111. 
166;  Shaver  v.  Williams,  87  111.  469.  The  principle  is  the 
same.  In  the  latter  case  it  was  held  that  where  a  party 
takes  a  new  mortgage  to  secure  the  payment  of  the  same 
debt  secured  by  a  prior  one,  and  this  fact  is  stated  in  the 
latter  mortgage,  no  new  note  being  taken,  and  gives  a 
release  of  the  old  mortgage,  and  there  is  no  substantial  dif- 
ference in  the  two  mortgages,  this  will  not  give  priority  to 
a  mortgage  to  another  and  recorded  after  the  first  and  before 
the  last  of  said  mortgages.  In  the  case  presented  it  is  diffi- 
cult to  see  how  it  could  be  material  that  it  was  omitted  to 
recite  in  the  new  mortgage  the  fact  it  was  a  renewal  of  the 
old,  for  the  reason  that  it  can  not  be  disputed  such  was  the 
fact,  and  the  representatives  of  Riggall  as  well  as  himself, 
knew  it,  and  it  is  likewise  conclusive  the  new  note  was  the 
same  debt  representc J  by  the  old  one,  with  this  difference — 
which  can  npt  be  said  to  be  substantial — that  the  interest  in 
the  new  was  six  per  cent  instead  of  seven,  contained  in  the 
old  note.  Over  and  beyond  this^  we  think  it  is  a  sufiicient 
answer  to  the  objections  ta  this  position  to  say  that  Riggall 
had,  in  legal  effect,  agreed  to  subordinate  himself,  as  regarded 
his  mortgage,  to  the  Doan  debt  of  $1,700,  now  represented 
by  the  mortgage  sought  to  be  foreclosed  by  the  cross-bill. 
It  was  the  incumbrance  of  this  particular  debt,  being  a  part 
of  the  purchase  money  of  the  land  sold  by  him,  that  he  had 
voluntarily  consented  might  be  paramount  to  his  claim  now 
sought  to  be  made  superior  thereto. 

In  Richardson  v.  Hockenhull,  85  III.  124,  citing  Hilliard 
on  Real  Property,  Vol.  1,  page  444,  it  was  said : 

"  A  court  of  equity  will  keep  an  incumbrance  alive  or 
consider  it  extinguished,  as  will  subserve  the  purpose  of 
justice  and  the  actual  and  just  intention  of  the  jxirties.  It 
will  sometimes  hold  a  charge  extinguished  where  it  would 
subsist  at  law;  and  sometimes  preserve  it,  when  at  law  it 
would  be  merged.  The  question  is  always  one  of  intention. 
The  interest  of  the  parties  and  intention  are  to  be  control- 
ling considerations."    .  >  . 
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Again,  citing  Campbell  v.  Carter,  14  111.  286 : 

"  The  intention  is  the  controlling  consideration  where  it 
has  been  made  known,  or  can  be  inferred  from  the  acts  and 
conduct  of  the  party;  and  the  court  will  look  into  all  the 
circumstances  of  the  case  to  ascertain  his  real  intention. 
«  *  *  If  no  intention  has  been  manifested  equity  will 
'  consider  the  incumbrance  as  subsisting  or  extinc^uisbed  as 
may  be  most  conducive  to  the  interests  of  the  part3\" 

In  the  case  presented,  the  Eiggall  mortgage  was  due  one 
day,  and  the  Doan  mortgage  five  years  after  the  dates 
thereof.  The  evidence  tends  to  show  that  the  agent  of 
Doan  assumed,  without  sufficient  examination,  the  Eiggall 
mortgage  no  longer  existed,  and  consented  to,  and  did 
renew  the  Doan  mortgage.  This  fact  is  only  important  as 
affecting  the  question  of  intention,  and  it  seems  to  us  con- 
clusive from  this  circumstance,  the  interest  of  the  parties, 
and  all  other  evidence  in  the  case,  that  at  no  time  was  it  con- 
templated, nor  was  it  the  intention  of  the  parties,  to  relieve 
Eiggall  from  the  effect  of  the  stipulation  contained  in  his 
.mortgage,  or  to  give  him  priority  over  the  Doan  mortgage. 
It  follows,  if  we  are  right  in  the  views  herein  expressed,  the 
decree  of  the  Circuit  Court  should  be  affirmed. 


William  P.  Carlin  y.  Walter  A.  Brown. 

1.  Question  op  FACT-»-TF7i6n  the  Province  of  Court  to  Decide,^ 
"Where  a  cause  is  tried  witliout  a  jury,  it  is  the  peculiar  province  of  the 
judge  trying  the  case  to  decide  where  the  truth  is  upon  the  disputed 
question  of  fact. 

2.  Interest— Oil  Jvdgment  When  Proper  for  Vexatious  Delay. — 
Three  dollars  and  eighteen  cents  interest  allowed  on  a  judgment  in  this 
case  hy  the  trial  court  for  the  unreasonable  and  vexatious  delay  of 
payment,  is  proper. 

Attachment.— Trial  in  the  Circuit  Court  of  Greene  County;  the  Hon. 
Owen  P.  Thompson,  Judge,  presiding.  Verdict  and  judgment  for 
plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at  the  November 
term,  1898.    Affirmed.    Opinion  filed  February  7,  1899. 
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Qenky  T.  Rainet,  attorney  for  appellant,  contended  that 
interest  is  not  chargeable  on  an  open  account  where  it  has 
not  been  liquidated  and  the  balance  agreed  on.  Flake  v. 
Carson,  33  111.  518. 

Mere  delay  in  payment  is  no  ground  for  allowing  interest. 
To  appear  and  defend  a  suit  is  not  an  act  to  be  constmed 
into  unreasonable  and  vexatious*  delay  in  the  payment  of 
money.    Aldrich  v.  Dunham,  16  111.  403. 

DooLrrrLE  &  Soanland,  attorneys  for  appellee. 

A  party  is  liable  for  materials  obtained  for  his  nse  by 
another  if  he  voluntarily  ayailed  himself  of  the  use  of  the 
materials,  or  in  any  manner  ratified  the  act  of  obtaining 
them.    Fisher  v.  Stevens,  16  III.  397. 

It  was  the  province  of  the  court,  sitting  as  a  jury,  to 
determine  whether  or  not  there  had  been  unreasonable  and 
vexatious  delay  in  the  payment. 

Mr.  Justice  Harkeb  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  judgment  of  $67.90,  recovered 
by  appellee  in  a  suit  brought  by  him  to  recover  for  lumber 
material  procured  by  one  John  Dawson  and  used  by  him  in 
repairing  some  buildings  owned  by  appellant. 

There  is  no  question  made  over  the  fact  that  the  material 
was  used  in  appellant's  building,  or  that  the  charges  for  it 
are  reasonable;  but  liability  is  denied  upon  the  ground 
that  appellant  did  not  authorize  Dawson  to  procure  the 
lumber. 

It  appears  from  the  evidence  that,  in  1890,  appellant 
employed  Dawson  to  remove  and  repair  certain  outbuild- 
ings situated  on  a  lot  in  Carrollton,  Illinois,  owned  by  appel- 
lant, at  a  stipulated  sum  of  $40,  appellant  to  furnish  all 
necessary  material.  When  Dawson  was  ready  to  do  the 
work,  appellant  had  moved  to  Washington,  D.  C,  leaving 
a  sister  residing  on  his  property  and  an  agent  at  Carrollton 
who  looked  after  his  rents,  taxes,  etc.,  but  without  making 
any  provision  for  the  repairing  material  needed.  Dawson 
called  on  Mrs.  Harden,  the  sister  of  appellant,  residing  upon 
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the  property,  to  learn  where  he  should  procure  material^ 
and  testifies  that  she  told  him  to  get  it,  of  appellee.  She 
denies  giving  him  any  such  instructions,  but  it  was  the 
peculiar  province  of  the  judge  trying  the  case  to  decide 
where  the  truth  was  on  that  disputed  question  of  fact. 
While  Dawson,  under  the  terms  of  his  employment,  had  not 
authority,  perhaps,  in  the  first  instance,  to  order  the  lumber, 
the  fact  that  he  acted  under  the  direction  of  appellant's  sis- 
ter, then  in  the  possession  of  the  premises,  in  procuring  the 
lumber  from  appellee,  coupled  with  the  fact  that  appellant 
has  received  the  benefit  of  it  and  is  now  enjoying  its  use, 
and  that  the  action  of  Dawson  in  doing  the  work  in  the 
absence  of  appellant,  has  been  ratified  by  the  payment  to 
Dawson  of  the  contract  price  agreed  upon,  ought  not  to 
leave  much  doubt  as  to  the  liability  of  appellant. 

There  is  no  merit  in  the  contention  that  the  judgment 
should  be  reversed  because  the  trial  court  allowed  interest 
on  appellee's  claim.  Three  dollars  and  eighteen  cents  inter- 
est was  allowed,  and  properly  so,  for  the  unreasonable  and 
vexatious  delay  of  payment. 

The  judgment  is  right  and  will  be  affirmed. 


80    MS 
^  180«  143 

Henry  Crawford  v.  John  NImmons. 

1.  Usury— W^ere  Orantee  of  Mortgagor  May  Not  Interpose  DefeuBt 
oft  in  Foreclosure  ProceedingSi — Where  a  party  accepts  a  deed  convey- 
ing mortgaged  premises  for  the  express  consideration  of  |d»500  and 
*'  subject  to  a  certain  mortgage  indebtedness  of  $2,000,  and  interest 
thereon,  dated,"  etc.,  he  affirms  snch  indebtedness  and  is  estopped  from 
making  the  defense  of  usury  in  a  proceeding  for  the  foreclosure  of  the 
mortgage. 

Foreelosnre  Proceedings.— Trial  in  the  Circuit  Oourt  of  Montgomery 
County;  the  Hon.  Samuel  L.  Dwiqht,  Judge,  presiding.  Hearing  and 
decree  for  complainant.    Appeal  by  defendant.    Heard  in  this  oourt  at 

the  November  term,  1898.    Affirmed.    Opinion  ffied  February  7,  1899. 

« 

Lanb  &  Cooper  and  H.  H.  Willouohby,  attorneys  for 
appellant^  contended  that  the  mere  fact  that  a  conveyance 
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is  made  subject  to  a  usurious  mortgage  does  not  purge  the 
mortgage  of  the  taint  of  usury  or  prevent  the  grantee 
from  defending  on  the  ground  of  usury. 

Cbeighton  &  Gabdneb,  attorneys  for  appellee,  con- 
tended that  the  appellant  having  purchased  the  property 
expressly  subject  to  the  mortgage  indebtedness  and  interest 
thereon,  can  not  evade  any  portion  of  the  debt.  Essley  v. 
Sloan,  116  111.  391. 

The  vendor  in  selling  the  land  expressly  subject  to  the 
mortgage  indebtedness  and  interest  thereon,  affirmed  the 
contract.  Henderson  v.  fiellew,  45  111.  322;  Essley  v.  Sloan, 
116  111.  391;  Valentine  v.  Fish,  45  111.  462. 

The  purchaser  of  land  subject  to  a  prior  mortgage,  can 
not  set  up  usury  in  the  same.  Green  v.Kerap,  7  Am.  Dec. 
169;  Engel  v.  Harris,  43  Id.  624;  Jones  on  Mortgages  (2d 
Ed.),  Sees.  744-745. 

When  the  grantee  contracts  with  a  view  to  the  incum* 
brance,  or  is  informed  of  its  existence  and  fails  to  obtain 
permission  to  urge  the  defense,  the  presumption  is  that  the 
incumbrance,  as  it  appears  on  its  face,  formed  a  part  of  the 
consideration  he  was  to  pay  for  the  property,  and  it  would 
be  inequitable  to  permit  him  to  escape  its  burden.  Maher 
V.  Lanfrom,  86  111.  522. 

The  acceptance  of  a  deed  expressly  subject  to  an  out- 
standing mortgage  finally  precludes  the  grantee  from  plead- 
ing usury.    Barthet  v.  Elias,  2  Abb.  N.  Gas.  (N.  Y.)  364.. 

Mb.  Justicb  Wbight  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  equity  filed  by  appellee  against  appel- 
lant to  foreclose  a  mortgage  upon  real  estate,  given  January 
2,1894,  by  Jesse  A.  Neal,  who  at  that  time  owned  the  prem- 
ises, to  secure  a  note  of  same  date  executed  by  Neal  to 
appellee  for  $2,000,  due  in  three  years  after  date,  with  eight 
per  cent  interest.  On  the  28th  day  of  February,  1898, 
Neal  and  wife  conveyed  the  mortgaged  premises  by  war- 
ranty deed  to  appellant  for  the  expressed  consideration  of 
$3,500,  which  deed  contained  this  clause:  "Subject  to 
a  certain  mortgage  indebtedness  of    $2,000^  and  interest 


Third  Distbictt — November  Term,  1898.  545 

Crawford  v.  Nimmons. 

■ 

thereon,  dated  January  2,  1894."  This  deed  was  delivered 
to  and  aocepted  by  appellant  Appellant  answered  the  bill 
denying  his  liability  for  the  mortgage  indebtedness,  and  set 
up  the  defense  of  usury  to  the  note,  claiming  that  at  the 
time  of  the  purchase  of  the  premises  from  Neal,  it  was 
expressly  agreed  he  should  be  subrogated  to  all  the  rights 
of  the  mortgagor  with  reference  to  the  mortgage,  and  should 
have  the  right  to  interpose  the  defense  of  usury  to  the 
mortgage  and  note,  and  that  there  had  been  no  deduction 
from  the  price  of  the  land  on  account  of  the  incumbrance, 
and  that  appellant  should  succeed  to  all  the  rights  of  the 
mortgagor  in  the  premises.  Replicatioir  was  tiled  to  the 
answer,  and  upon  the  hearing  the  court  found  the  equities 
with  the  complainant  and  gave  decree  "for  $2,483.75,  that 
being  the  amount  due  upon  the  note  to  date  of  decree,  by 
computing  interest  at  the  rate  of  seven  per  cent,  after  allow- 
ing a  credit  for  $160,  the  interest  for  the  first  year,  which 
had  been  paid  by  Neal.  The  bill  contained  an  averment 
that  on  Februar\^  26,  1898,  an  agreement  had  been  made 
that  interest  should  be  paid  at  the  rate  of  seven  per  cent, 
although  no  proof  of  that  averment  was  offered.  From  this 
decree  appellant  prosecutes  this  appeal,  and  the  principal 
error  insisted  upon  for  a  reversal  is  the  disallowance  by  the 
court  of  the  alleged  defense  of  usury. 

It  appeared  at  the  hearing  that  on  March  30,  1898, 
appellant  tendered  $1,840  upon  the  hote-and  mortgage,  and 
$7.15,  the  costs  accrued  to  that  date,  which  being  refused,  the 
tender  was  kept  good  until  the  hearing.  The  only  evidence 
introduced  upon  the  hearing  was  the  note,  mortgage  and 
warranty  deed,  and  the  oral  evidence  of  Neal  that  he 
delivered  the  deed  to  appellant,  and  that  it  was  accepted  by 
him. 

It  is  first  insisted  by  appellant  that  the  decree  is  personal 
against  him,  but  in  this  counsel  are  mistaken,  for  it  expressly ' 
provides  that  no  decree  for  deficiency  shall  be  taken,  and 
the  decree  is  otherwise  to  the  effect  that  unless  the  amount 
found  due  is  paid  within  twenty  days  the  premises  shall  be 
sold, 

ToL.LXXX» 
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The  only  question,  therefore,  for  decision,  is  whether,  under 
the  facts  stated,  the  appellant  could  set  up  the  defense  of 
usury  against  the  note  of  his  grantor,  Neal.  Appellant 
claimed  by  his  answer  that  at  the  time  he  purchased  the 
land  of  Neal  it  was  express! y*agreed  he  should  have  the 
right  to  interpose  this  defense,  and  unless  the  evidence 
sustains  the  answer  in  this  respect  it  can  not  be  well  main- 
tained he  was  in  a  position  to  make  a  defense  which  was 
personal  to  Keal  alone.  If  by  the  transaction  between  appel- 
lant and  Neal,  the  latter  affirmed  the  usurious  rate  of  inter- 
est specified  in  the  note,  and  appellant  accepted  it,  the  latter 
ought  not  afterward  be  heard  to  say  that  he  was  substituted 
to  the  rights  of  the  former  in  respect  to  the  defense  of  usury. 
It  seems  too  plain  to  us  for  argument,  that  when  Neal 
inserted  the  clause  in  the  deed  that  it  was  subject  to  the 
$2,000,  and  interest  thereon,  that  he  thereby  affirmed  it,  and 
that  by  the  acceptance  of  the  deed  with  such  clause,  appel- 
lant not  only  did  not  receive  authority  from  Neal  to  make 
the  defense  of  usury,  but  thereby,  in  effect,  was  prohibited 
from  so  doing.  It  is  as  evident  to  us  in  this  case,  as  it  was  to 
the  court  in  Essley  v.  Sloan,  116  111.  398,  that  the  parties  to 
the  deed  did  not  understand  that  any  right  was  transferred 
to  defeat  any  portion  of  the  mortgaged  indebtedness.  The 
conclusion  that  it  was  understood  at  the  time  the  deed  was 
made  that  the  incumbrance  formed  part  of  the  consideration 
of  the  purchase,  seems  irresistible.  Whether  it  was  so 
agreed  in  express  terms  is  not  material.  The  legal  effect  is 
the  same.  The  incumbrance  then  on  the  land  was  excepted 
out  of  the  warranty  and  was  made  with  a  view  to  and  sub- 
ject to  it,  with,  it  can  not  be  doubted,  full  knowledge  of  its 
amount  and  the  priority  of  the  lien  created  thereby,  and  no 
authority  was  given  to  or  permission  obtained  by  appellant 
to  set  up  usury  against  the  note,  and  the  presumption  is  that 
the  incumbrance  formed  part  of  the  consideration.  Neal 
had  the  right,  if  he  chose,  to  affirm  the  validitj^  of  his 
usurious  contract,  and  having  conveyed  only  the  equity  of 
redemption,  will  be  held  to  have  done  so. 

Finding  no  error  in  the  decree  of  the  Circuit  Court  it  will 
be  affirmed. 
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Charles  A.  Allen,  Wm.  B.  Redden,  Oliver  P.  Stufflebeam 

and  Phillip  Gadle,  Copartners^  etc.,  y. 

Yf.  J.  Qnann  &  Co. 

1.  CJoNSTHUCTioN  OF  CONTRACTS— Jlfcomnflf  to  he  Oathered  from  the 
Latiffuage. — The  meaning  of  a  contract  is  to  be  gathered  from  its  lan- 
guage, and  the  presumption  is  that  the  contract  ^eans  what  the 
language  used  indicates. 

2.  Same— TVie  Rule  Illustrated. — Where  the  proprietors  of  a  canning 
factory  entered  into  a  contract  for  the  sale  of  a  quantity  of  their  goods 
conditioned  that  in  case  of  the  destruction  of  the  cannery  by  the  ele- 
ments, the  seller  is  not  to  be  held  liable  for  non-delivery,  and  the  cannery 
was  afterward  destroyed  by  fire,  it  was  held  that  they  were  absolved 
from  such  delivery. 

Assampsit,  for  non-delivery  of  goods  sold.  Trial  in  the  Circuit 
Court  of  Vermilion  County;  the  Hon.  Ferdinand  Bookw alter,  Judge, 
presiding.  Verdict  and  judgn^ent  for  plaintiff;  appeal  by  defendant. 
Heard  in  this  court  at  the  November  term,  1898.  Opinion  filed  Feb- 
ruary 7,  1899. 

Salmans  &  Draper,  attorneys  for  appellants. 
Psnwell  &  LiNDLBY,  attomevs  for  appellees. 

Mb.  Justice  Harker  delivered  the  opinion  of  the  court. 

Appellants  were  engaged  in  the  business  of  canning  corn 
at  Rossville,  Illinois.  On  the  24th  day  of  May,  1897,  they 
entered  into  a  written  contract  with  appellee  for  the  sale 
of  2,000  cases  (two  dozen  each)  of  canned  corn  at  fifty  cents 
per  dozen,  to  be  of  pack  of  1897,  and  shipped  during  pack- 
ing season  as  follows :  One  caf  of  700  cases  as  soon  as  pos- 
sible, one  car  of  700  cases  thirty  days  thereafter,  and  the  last 
car  thirty  days  after  the  second.  On  the  24th  day  of  July, 
1897,  they  entered  into  writteit  contract  with  appellee  for 
sale  of  1,200  cases  of  pack  of  1897,  at  fifty-five  cents  per 
dozen,  to  be  shipped  during  the  packing  season  as  follows : 
600  cases  first  and  600  cases  fifteen  days  later.  Each  con- 
tract contained  this  condition :    ^^  In  case  of  destruction  of 
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cannery  by  the  elements,  the  seller  is  not  to  be  held  liable 
for  non-delivery." 

On  Augfust  30th,  appellants  commenced  cannin/^,  but 
before  there  had  been  any  shipment  to  appellee  the  cannery 
was,  on  the  9th  of  September,  destroyed  by  fire.  Appel- 
lants afterward  refused  to  ship  the  goods  when  called  upon 
by  appellee,  insisting  that  they  were  absolved  from  doing 
so  by  the  burning  of  the  cannery  and  the  above  mentioned 
condition.  This  suit  followed,  resulting  in  a  verdict  and 
judgment  in  favor  of  appellee  for  $600. 

Appellants,  by  special  plea,  set  np  the  destruction  of  the 
cannery  by  fire,  and  the  condition  that  they  were  not  to  be 
held  liable  for  non-delivery  in  the  event  of  its  destruction 
by  the  elements.  In  the  view  we  take  of  the  controversy, 
and  the  construction  we  place  npon  the  condition,  it  is  un- 
necessary to  set  out  in  this  opinion  the  various  replications 
interposed  to  the  plea  and  the  rejoinders  thereto.  The  case 
was  tried  upon  a  false  theory,  and  a  construction  was  placed 
upon  the  contract  by  the  court  below  that  we  can  not  ap- 
prove. The  court  held  that  if  at  the  time  of  the  fire  appel- 
lants had  enough  corn  on  hand  to  fulfill  their  contracts  with 
appellee  that  was  not  destroyed,,  they  would  not  be  absolved 
from  delivering  on  account  of  the  fire  and  the  condition. 
They  had  on  hand  7,035  cases— rmore  than  enough  to  fulfill 
their  contracts  with  appellee. 

Such  construction  would  leave  appellants  in  a  very 
embarrassing  situation  in  the  event  of  like  outstanding 
contracts  with  other  parties;  and  that  condition  of  affairs 
appellant  offered  to  prove,  but  it  was  denied  them  by  the 
court. 

In  our  opinion,  appellants  were,  under  the  condition 
named,  excused  from  the  performance  of  any  part  of  the 
contract  not  due  at  the  time  of  the  fire.  The  evidence 
shows  that  the  canning  season  in  1897  began  about  the 
middle  of  August.  The  contract  of  May  24th,  provided  that 
the  first  shipment  (one  car,  70<)  cases)  should  be  made  as  soon 
as  possible,  which  of  course,  means  within  a  reasonable  time. 
At  the  time  of  the  fire,  700  cases  were  due  to  be  shipped,  and 
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no  more.    Not  until  thirty  days  after  a  reasonable  time 
from  the  middle  of  Augast  was  the  second  shipment  due. 

The  judgment  will  be  reversed  and  the  cause  remanded 
so  that  the  issues  may  be  reformed  and  another  trial  had  iii 
conformity  with  the  construction  we  place  upon  the  con- 
tract.   Beversed  and  remanded. 


80    5491 

181s  m\ 


Milwaukee  Mechanics  Ins.  Co.  y.  B.  J.  Graham^  use  of 

First  National  Bank^  etc. 

1.  Insub/lnce  —  Delivery  of  Policy  Unnecessary — Promise  to  Pay 
the  Premium  Necessary.— It  is  not  necessary,  in  order  to  liold  ab 
insurance  company  to  liability  for  a  loss,  that  the  policy  shall  have  been 
delivered  or  the  premium  paid;  but  in  a  case  where  the  policy  has  not 
been  delivered  nor  the  premium  paid  or  tendered,  a  promise  to  pay  the 
premium  is  necessary.  Without  a  promise  to  pay  for  the  insurance  the 
undertaking  of  the  company  would  be  nudum  pactum, 

2.  (Contracts — A  Fundamental  Rule, — It  is  fundamental  that  unless 
the  parties  have  come  to  an  agreement  as  to  the  terms  of  their  contract, 
so  that  nothing  remains  to  be  done  but  to  execute  what  has  been  agreed 
upon,  the  contract  is  still  incomplete  and  of  no  binding  force  upon 
either  party. 

Assumpsit,  on  a  contract  of  insurance.  Trial  in  the  Circuit  Court 
of  Pike  County;  the  Hon.  Thomas  N.  Mkhan,  Judge,  presiding.  Ver- 
dict and  judgment  for  plaintiff;  appeal  by  defendant  Heard  in  this 
court  at  the  November  term,  1808.  Affirmed.  Opinion  filed  February 
7,  18»9. 

E.  A.  Perey,  attorney  for  appellant. 

An  oral  contract  to  issue  a  policy  of  insurance  is  binding 
and  may  be  specifically  enforced  in  equity.  1  Joyce  on  Ins., 
95,  citing  Dunning  v.  Phenix  Ins.  Co.,  68  111.  414;  Wooddy 
V.  Old  Dominion  Ins.  Co.,  31  Grat.  (Va.)  362. 

One  in  possession  of  blank  policies,  signed  by  the  presi- 
dent and  secretary,  is  a  general  agent  (May  on  Ins.  (2d  Ed.), 
139;  1  Joyce  on  Ins.,  475,  citing  Phenix  Ins.  Co.  v.  Hunger, 
49  Kas.  178),  and  may  .bind  the  company  by  parol.  May 
on  Ins.  (2d    Ed.),  141;  Farmers  &  Merchants  Ins.  Co.   v. 
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Chestnut,  50  111.  Ill;  Phenix  Ins.  Co.  v.  Stocks,  149  111. 
319;  Home  Ins.  Co.  v.  Field,  53  111.  App.  119. 

While  parol  contract  of  insurance  must  contain  all  the 
essentials  of  a  contract,  they  need  not  be  expressly  nego- 
tiated upon,  since  they  may  be  understood,  as  where  the 
usual  rate  of  premium  is  presumed  to  have  been  meant. 
1  Joyce  on  Ins.*  106,  citing  Winne  v.  Niagara  F.  Ins.  Co., 
91  N.  Y.  185. 

The  terms  of  the  contract  being  specified,  the  minds  of 
the  parties  meet  when  the  insurer  signifies  his  acceptance  of 
the  application  by  some  overt  act.  1  Joyce  on  Ins.,  103, 
citing  Schwartz  v.  Germania  Ins.  Co.,  18  Minn.  448;  Shat- 
tuck  v.  Mut.  Life  Ins.  Co.,  4  CliflF.  598. 

A  contract  arises  when  an  overt  act  is  done,  intended  to 
signify  an  acceptance  of  a  proposition,  whether  such  overt 
act  comes  to  the  knowledge  of  the  proposer  or  not.  The 
acceptance  of  a  proposal  to  insure  for  the  premium  offered 
is  the  completion^  of  the  negotiation.  Hallock  v.  Commer- 
cial Ins.  Co.,  2  Dutch.  (N.  J.)  268. 

Where  an  application  was  made  for  insurance,  the  rate  of 
premium  and  duration '  of  risk  not  specified,  the  policy 
written  and  entered  upon  the  register  of  completed  con- 
tracts and  the  property  burned  before  delivery  of  the 
policy,  held,  valid  contract.  1  Joyce  on  Ins.,  107,  citing 
Winne  v.  Niagara  F.  Ins.  Co.,  91  N.  Y.  185. 

In  an  action  on  a  policy  of  insurance  which  had  been 
filled  up  and  signed,  but  not  delivered,  and  on  which  no 
premium  had  been  paid,  it  is  for  the  jury  to  say  within 
what  time  the  insured  should  pay  the  premium  and  accept 
policy.  1  Joyce  on  Ins.,  114,  citing  Baxter  v.  Massasoit  Ins. 
Co.,  13  Allen  (Mass.),  320. 

A  contract  to  issue  an  insurance  policy  is  equivalent  to 
the  actual  issuance  of  the  policy  so  far  as  the  binding  force 
of  the  contract  is  concerned.  1  Joyce  on  Ins.,  143,  citing 
Springer  v.  Anglo-Nevada  Ins.  Co.,  33  N.  Y.  543.  ' 

An  agent  authorized  to  insure  may  give  credit.     lb. 

Where  an  application  was  made  to  an  agent  for  insur- 
ance and  the  agent  agreed  to  issue  and  send   the  appU- 
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cant  a  policy  on  a  certain  day  and  the  policy  was  in  fact 
issued  on,  and  bore  date  on,  that  day,  but  was  not  deliv- 
ered, nor  the  premium  paid  for  several  .days  thereafter,  it 
was  held  ^  that  the  policy  became  binding  from  its  date. 
1  Joyce  on  Ins,  156,  citing  Hubbard  v.  Hartford  Fire  Ins.  Co.^ 
33  Iowa,  325. 

When  the  premium  is  to  be  paid  on  the  delivery  of  the 
policy  and  a  loss  by  fire  occurs  before  the  delivery,  the  com- 
pany is  liable.  1  Joyce  on  Ins.,  162,  citing  Angell  v.  Hart- 
ford F.  Ins.  Co.,  59  N.  Y.  171. 

A  contract  of  insurance  may  be  complete  and  binding 
upon  the  parties  without  either  the  payment  of  the  pre- 
mium or  delivery  of  the  policy.  Joyce  on  Ins.,  106,  161; 
1  Biddle  on  Ins.,  138,  193,  citing  New  England  F.  &  M.  Ins. 
Co.  V.  Kobinson,  25  Ind.  536;  American  Horse  Ins.  Co.  v. 
Patterson,  28  Ind.  17. 

An  application  was  made  to  an  agent  for  insurance,  but 
nothing  was  said  as  to  what  company  the  risk  was  to  be 
placed  in.  Agent  wrote  a  policy  in  one  of  the  companies 
represented  by  him,  the  policy  providing  that  there  should 
be  no  liability  until  the  premium  was  paid.  Held,  that  the 
question  of  agency  was  not  affected  because  the  principal 
was  undisclosed  and  the  agent  had  authority  to  bind  the 
company  by  a  parol  agreement  extending  the  time  for  mak- 
ing payment.  Toung  v.  Hartford  F.  Ins.  Co.,  45  Iowa,  377, 
citing  Miss.  Valley  Ins.  Co.  v.  Neyland,  9  Bush  (Ky.),  430; 
Sheldon  v.  Conn.  Mut.  Ins.  Co.,  25  Conn.  207. 

It  is  sufficient  to  constitute  a  parol  contract  of  insurance 
if  one  party  proposes  to  be  insured  and  the  other  party 
agrees  to  insure  and  the  elements  are  agreed  upon  or  under- 
stood and  the  premium  paid  if  demanded.  Fames  v.  Home 
Ins.  Co.,  4  Otto  (U.  S.),  621. 

The  rule  that  an  act  done  at  one  time  may  take  effect  as 
of  a  prior  time  by  relation  back  to  the  principal  contract  is 
applicable  to  the  contract  of  insurance;  the  agreement  to 
insure  being  the  principal  act,  the  payment  of  the  premium 
and  the  formal  execution  of  the  policy  may  be  concurrent 
therewith  or  subsequent  thereto.  City  of  Davenport  v.  M. 
&  F.  Ins.  Co.,  17  Iowa,  276. 
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A  valid  contract  of  insarance  may  be  .made  without  a 
delivery  of  a  policy.  Fire  Association  v.  Smith,  59  111.  App. 
655;  Kobinson  v.  Peterson,  40  III.  App.  132;  1  Joyce  on  Ins. 
156  and  1513,  citing  Loring  v.  Proctor,  26  Me.  18;  Ins.  Co. 
V.  Colt,  20  Wall.  560;  Blanchanl  v.  Waite,  28  Me.  51. 

A  valid  contract  of  insarance  may  be  made  without  a 
payment  of  premium.  Eobinson  v.  Peterson,  40  111.  App. 
132;  Home  Ins.  Co.  v.  Field,  53  111.  App.  119;  Huggins 
Cracker  &  C.  Co.  v.  People's  Ins.  Co.,  41  Mo.  App.  530; 
1  Joyce  on  Ins.,  139. 

An^  agent  authorized  to  take  and  approve  risks  and  issue 
policies  is,  by  general  usage,  empowered  to  allow  credit  for 
prepiiura.  '  1  Joyce  on  Ins.,  686,  citing  Tennant  v.  Travel- 
ers' Ins.  Co.,  31  Fed.  Rep.  322. 

In  the  case  of  an  oral  contract  for  insurance,  the  prepay- 
ment of  the  premium  is  not  necessary  until  the  policy  issues; 
but  when  the  policy  is  tendered  the  insured  must  pay  the 
premium  unless  a  credit  is  given.  1  Joyce  on  Ins.,  135,  cit- 
ing Davenport  v.  Peoria,  etc.,  Ins.  Co.,  17  Iowa,  276. 

An  application  for  insurance  was  made  and  the  company 
executed  the  policy  to  take  effect  that  day  at  noon,  both 
application  and  policy  remaining  in  the  hands  of  the  com- 
pany. The  building  having  burned,  the  insured  went  to 
the  insurers,  who  were  ignorant  of  the  loss,  paid  the  pre- 
mium and  receivedthe  policy.  Held,  on  tfio  acceptance  of 
the  terms  the  minds  of  the  parties  had  met  and  the  con- 
tract became  binding  on.  them.  Keim  v.  HomeMut.  Ins. 
Co.  of  St.  Louis,  42  Mo.  38. 

Countersigning  by  the  agent  is  evidence  of  the  comple- 
tion and  delivery  of  the  contract.  May  on  Ins.  (2d  Ed.),  70; 
1  Joyce  on  Ins.  666,  citing  Myers  v.  Keystone,  etc.,  Ins.  Co., 
27  Pa.  St.  268;  Peoria,  etc.,  Ins.  Co.  v.  Walser,  22  Ind.  73. 

To  constitute  a  delivery  of  a  policy  it  is  not  necessary 
'  that  there  should  be  an  actual  manual  transfer  from  one 
party  to  the  other.  The  agreement  upon  all  the  terms  and 
the  doing  of  any  act  that  signifies  the  intention  that  it 
shall  become  operative  constitute  a  delivery.  May  on  Ins. 
(2d  Ed.),  63,  64. 
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An  agent  may  bind  the  company  by  an  oral  agreement 
and  a  memorandum  in  his  '^binding  book;"  and  this, 
though  insurance  be  placed  at  the  discretion  of  the  agent, 
insured  not  knowing  where.  May  on  Ins.  (2d  Ed.),  44,  63; 
1  Joyce  on  Ins.,  75, 127;  citing  Croft  v.  Hanover  F.  Ins.  Co., 
21  S.  E.  Eep.  854;  Putnam  v.  Home  Ins.  Co.,  123  Mass.  324. 

It  is  held  in  Louisiana  that  when  an  application  for  insur- 
ance is  accepted,  the  policy  written,  and  the  name  of  the 
assured  as  such  is  entered  on  the  company's  books,  the  con- 
tract is  completCi  1  Joyce  on  Ins.,  139;  citing  Pino  v.  Mer- 
chants Mut.  Ins.  Co.,  19  La.  214. 

When  a  person  does  an  act  or  makes  a  declaration  which 
he  can  not  contjradict  Without  operating  a  fraud — without 
an  injury  to  another  whose  conduct  has  been  thereby  influ- 
enced, he  is  estopped  to  contradict  it.  Smith  v.  Newton, 
38  111.  230;  Hefner  v.  Vandolah,  57  111.  520;  International 
Bank  v.  Bowen,  80  111.  541.     » 

Where,  under  the  policy,  the  company  may  elect  to 
terminate  the  risk  in  a  certain  contingency,  upon  notice  of 
its  intention  to  do  so,  liability  of  the  company  ends  upon 
notice,  on  the  happening  of  the  contingency.  Albany  City 
R  Ins.  Co.  V.  Keating,  46  HI.  394. 

The  distinction  between  a  contract  to  insure  or  to  issue  a 
policy  of  insurance,  and  the  policy  itself,  is  obvious  and 
constantly  recognized  by  the  courts.  The  former  may  be 
by  parol  or  in  any  form.     May  on  Ins.  (2d  Ed.),  22. 

In  insurance  the  writing  is  only  required  for  proof  of  the 
contract.  The  writing  is  extrinsic  to  the  substance  of  the 
agreement.  1  Joyce  on  Ins.,  78,  79;  Hartford  Ins.  Co.  v. 
Farrish,  73  111.  166. 

A  parol  contract  of  insurance  is,  in  effect,  the  contract  of 
the  company  as  expressed  in  the  policies  usually  issued  by 
them.  1  Joyce  on  Ins.,  94,  citing  Hubbard  v.  Hartford  F. 
Ins*  Co.,  33  Iowa,  325. 

A  contract  for  insurance  otherwise  sufficient  is  valid, 
though  in  parol ;  there  is  nothing  in  the  rules  of  the  com- 
mon law  or  in  existing  statute,  which  forbids.  Hartford  F. 
Ins.  Co.  V.  Wilcox,  57  111.  180;  People's  Ins.  Co.  v.  Paddon, 
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8  III.  App.  447;  May  on  Ins.  (2d  Ed.),  15,  20;  I  Joyce  on 
Ins.  75;  Stoehle  v.  Hahn,  55  III.  App.  497. 

A  contract  of  insurance  is  complete  when  it  contains  all 
the  elements  essential  to  such  contracts,  with  a  meeting  of 
minds  upon  all  the  circumstances  peculiar  to  contracts  of 
such  a  nature,  so  nothing  remains  to  be  done  but  to  fill  up 
and  deliver  the  policy  and  pay  the  premium.  People's  Ins. 
Co.  V.  Paddon,  8  111.  App.  447;  1  Joyce  on  Ins.,  103 ;  May 
on  Ins.  (2d  Ed.),  p.  42. 

A  parol  agreement  for  insurance  made  with  an  agent 
takes  etfect  immediately,  although  entered  into  contem- 
poraneously with  an  agreement  by  the  insurers  to  deliver, 
and  the  insured  to  accept  and  pay  for,  as  a  substitute  there- 
for, a  policy  in  the  usual  form,  and  remains  in  force  till  the 
delivery  or  tender  of  such  policy.  May  on  Ins.  (2d  Ed.), 
21,69/ 

Matthews  &  Grtgsby,  attorneys  for  appellee. 

The  right  to  cancel  policy  strictly  is  to  be  construed,  and 
can  only  be  exercised  b}'  a  strict  compliance  with  the  terms 
and  conditions  upon  which  it  is  admissible.  May  on  Insur- 
ance, Sees.  67,  68  and  574;  Chase  v.  Phoenix  Ins.  Co.,  67 
Me.  85;  Beach  on  Insurance,  Vol.  2,  Sec.  823;  Wood  on 
Insurance,  Sec.  113;  Peoria  M.  &  F.  Insurance  Co.  v.  Botto, 
47  111.  516;  ^tna  Ins.  Co.  v.  Maguire  et  al.,  51  III.  342; 
Hartford  Fire  Ins.  Co.  v.  McKenzie,  70  111.  App.  615. 

Fire  insurance  policies  contain  a  provision  whereby  either 
party  may  terminate  the  risk  and  it  is  only  by  virtue  of  this 
that  the  insurers  may  exercise  such  right.  Am.  &  Eng. 
Ency.  of  Law,  Vol.  7,  page  1009,  and  authorities  there 
cited. 

But  to  terminate  the  policy  the  insurer  must  give  notice 
of  such  intention  to  the  assured,  and  if  the  loss  be  payable 
to  a  third  party,  as  a  mortgage,  it  must  be  given  to  hiia 
also.    Lattan  v.  Royal  Ins.  Co.,  45  N.  J.  L.  453. 

An  objection  that  the  damages  assessed  against  a  defend- 
ant are  excessive,  can  not  be  made  for  the  first  time  on 
appeal;  the  reason  being  that  whatever  could  have  been 
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corrected  in  the  court  below,  either  by  a  change  in  the  ver- 
dict or  judgment  by  the  trial  court,  or  by  remittitur,  must 
there  be  presented  in  order  that  an  opportunity  may  be 
there  had  to  correct  the  error.  Stern  v.  Tuch,  55  111.  App. 
445;  Brewer  &  Hoffman  Co.  v.  Boddie,  1C2  111.  346;  Hintz 
V.  Graupner,  138  111.  158. 

Mr.  Justioe  Habkkr  delivered  the  opinion  of  the  court. 

Appellee  is  the  owner  of  a  fruit  evaporating  plant  at 
Pittsfield,  111.  On  the  27th  of  October,  1897,  C.  K.  Gra- 
ham, his  oi^erating  manager^  procured  from  F.  W.  Niebur, 
agent  of  the  Milwaukee  Mechanics  Insurance  Company,  a 
lire  insurance  policy  on  the  machinery  and  fruit  on  hand. 
The  policy  was  delivered,  but  the  premium  was  not  paid, 
the  agent  declining  to  receive  it  until  he  should  learn  from 
the  company  whether  it  would  carry  the  risk.  It  was  pro- 
vided in  the  policy  that  the  contract  should  become  void  if 
other  insurance  on  the  property  should  be  procured  without 
consent  of  the  company,  and  that  the  policy  might  be  can- 
celed at  any  time  by  giving  five  days'  notice.  On  the  30th 
of  October  Niebur  received  notice  from  the  company  that 
it  would  not  carry  the  risk,  and  directing  him  to  cancel  the 
policy.  He  at  once  sent  a  note  to  C.  K.  Graham  informing 
him  that  his  company  declined  the  risk  and  requesting  him 
to  procure  other  insurance.  Graham,  at  noon  of  the  same 
day,  called  at  the  office  of  E.  A.  Burk,  another  insurance 
agent,  showed  the  note  to  him,  ^^  gave  him  the  particulars," 
and  asked  him  if  he  could  write  the  risk  in  some  company 
represented  by  him.  Burk  replied  that  he  thought  he  could, 
whereupon  Graham  left  the  office,  promising  to  call  again. 
Burk  at  once  wrote  a  policy  in  the  Hanover  Insurance  Com- 
pany of  New  York  on  one  of  the  blanks  furnished  him, 
with  the  signatures  of  the  president  and  secretary,  covering 
the  property  from  October  30  to  November  30,  1897, 
countersigned  it  himself  and  entered  it  in  his  register  of 
policies.  The  policy  was  not  delivered  to  Graham,  the 
premium  was  not  paid  by  him,  nor  did  he  promise  to  pay 
it     That  night  the  property  was  destroyed  by  fire. 
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This  suit  was  commenced  against  appellant  on  the  first 
named  policy  and  was  defended  upon  the  ground  that  Gra- 
ham had  waived  his  right  to  have  the  policj^  continue  in 
force  five  days  after  notice  of  cancellation,  and  that  the 
policy  became  void  by  reason  of  a  contract  of  insurance 
effected  with  the  agent  of  the  Hanover  Insurance  Com- 
pany. A  trial  by  jury  resulted  in  a  verdict  and  judgment 
against  appellant  for  the  full  amount  named  in  the  policy. 

It  is  clear  that  the  right  of  appellee  to  recover  depends 
entirely  upon  whether  he  consummated  a  contract  of  insur- 
ance with  the  Hanover  Insurance  Company.  By  its  own 
terms  the  policy  sued  on  was  to  continue  in  force  for  five 
days  after  cancellation  unless  other  insurance  was  effected. 
The  risk  was  with  appellant,  within  the  five  days,  up  to  the 
instant  that  it  should  be  assumed  by  another  company  and 
agreed  to  by  the  insured. 

While  it  is  not  necessary  in  order  to  hold  an  insurance 
company  to  liability  for  a  loss  that  the  policy  shall  have 
been  delivered  or  the  premium  paid,  in  a  case  where  the 
policy  has  not  been  delivered  nor  the  premium  paid  op 
tendered,  a  promise  to  pay  the  premium  is  necessary.  With- 
out  a  promise  to  pay  for  the  insurance  the  undertaking  of 
the  company  would  be  nudum  pactum. 

It  is  fundamental  that  unleiis  the  parties  have  come  to  an 
agreement  as  to  the  terms  of  their  contract,  so  that  nothing 
remains  to  be  done  but  to  execute  what  has  been  agreed 
upon,  the  contract  is  still  incomplete  and  of  no  binding 
force  upon  either  party.  We  can  see  no  reason  for  depart- 
ing from  that  familiar  rule  in  the  law  of  contracts  in  a  case 
where  the  parties  were  negotiating  over  a  contract  of 
insurance. 

In  the  case  at  bar  there  was  neither  a  delivery  of  the 
policy,  a  payment  of  the  premium,  a  tender  of  the  premium, 
nor  a  promise  to  pay.  The  matter  was  in  an  incomplete 
condition  at  the  time  of  the  fire,  and  there  was  no  such 
contract  effected  as  could  render  the  Hanover  company 
liable. 

The  trial  court  entertained  the  view  that  in  order  to  render 
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a  contract  of  insurance  valid  and  binding  a  delivery  of  a 
policy,  a  payment  of  the  premium  or  a  tender  of  it  is  neces- 
sary, and  so  told  the  jury  in  modified  instructions.  That, 
of  coarse,  was  erroneous. 

The  right  to  make  parol  contracts  of  insurance  is  recog- 
nized by  our  courts,  and  the  contract  may  be  completed 
by  the  mere  promise  of  the  insured  to  pay  the  premium. 
But  as  there  was  not  even  a  promise  made  to  the  agent  of 
the  Hanover  company  to  pay  the  premium,  and  we  are 
clearly  of  the  opinion  that  the  policy  of  appellant  was  in 
force  at  the  time  of  the  fiire,  no  harm  resulted  from  the 
modification  of  those  instructions.  The  judgment  is  right 
and  no  such  error  intervened  as  would  justify  a  reversal. 
Judgment  affirmed. 


Mabel  H.  Morgan  v.  Charles  W.  Lowman. 

1 .  AUMONY—  Where  Divorced  Btuband  i8  Absolved  from  Burdens  of 
— VeMed  Rights.-^Vlhere  a  divorced  wife  remarries,  the  divorced  hiu- 
band  is  absolved  from  the  burdens  of  a  decree  requiring  him  to  pay 
alimony.  She  has  a  vested  right  only  in  that  which  has  accrued  up  to 
the  date  of  the  second  marriage.  It  is  her  privilege  to  aband(»i  the  pro- 
vision of  the  decree  for  her  support  by  entering  into  marriage  with 
another  man,  but  when  she  does  so  the  law  will  require  her  to  abide  by 
her  election. 

8eire  Faeias,  to  revive  a  decree  for  alimony.  Heard  in  the  Circuit 
Court  of  Logan  County;  the  Hon.  George  W.  Patton,  Judge,  presiding. 
Judgment  for  plaintiff;  iq>peal  by  plaintiff.  Heard  in  this  court  at  the 
November  term,  1898.    Affirmed.    Opinion  filed  February  7,  1899. 

OsoAs  Allrn,  attorney  for  appellant. 

There  are  various  methods  to  enforce  the  payment  of 
alimony  in  arrears  (Bishop's  Marriage  and  Divorce,  Sec.  498, 
Vol.  2),  and  in  Illinois  scire  facias  is  a  proper  proceeding. 
Chestnut  v.  Chestnut,  77  111.  346;  Wren  v.  Moss,  1  Gil.  560; 
Morton  v.  Morton,  4  Cush.  (Mass.),  518. 

liemarriage  is  ground  for  application  to  reduce  alimony 
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after  application,  bat  does  not  stop  it  without  such  applica* 
tion.  King  v.  King,  38  Ohio  St.  370;  Olney  v.  Watts,  43 
Ohio  St.  499;  Sammis  v.  Medbury,  14  R.  I.  214;  Stillman  v. 
Stillman,  99  111.  197. 

In  England  decree  for  alimony  is  only  while  wife  is  single, 
but  it  is  not  so  in  this  country,  nor  would  such  remarriage 
generally  be  available  even  in  an  application  for  reduction. 
Bishop's  Marriage  and  Divorce,  Vol.  2,  Sec.  479. 

Beach  &  Hodnett,  attorneys  for  appellee. 

Where  the  divorced  wife  again  remarries  and  her  second 
husband  supports  her  from  the  time  of  said  remarriage,  she 
has  no  claim  on  her  former  husband  for  support.  Stillman 
V.  Stillman,  99  111.  190;  Storey  v.  Storey  et  al.,  125  111.  608; 
Bowman  v.  Worth ington,  24  Ark.  522;  Fisher  v.  Fisher,  2 
Swabey  &  Tristain,  411;  Albee  v.  Wyman,  10  Gray  (Mass.), 
222;  South  worth  v.  South  worth,  47  N.  E.  Rep.  (Mass.)  93. 

A  decree  for  alimony  is  not  res  adjicdiccUa,  If  facts  occur 
after  its  rendition  which  make  it  proper,  the  decree  should 
be  altered  or  revised.  Craig  v.  Craig  et  al.,  64  111.  App.  48; 
Stillman  v.  Stillman,  99  111.  196;  Southworth  v.  Southworth, 
47  N.  E.  Rep.  93. 

Mr.  Jqstice  Harker  delivered  the  opinion  of  the  court. 

On  the  16th  of  June,  1891,  the  Circuit  Court  of  Logan 
County  granted  appellant  a  divorce  from  appellee,  and  by 
the  terms  of  thf  decree  required  him  to  pay  to  her  alimony  at 
the  rate  of  $120  per  year,  payable  quarterly.  On  the  29 th 
of  September,  1892,  she  remarried  one  James  Morgan,  who 
has  since  then  supported  her.  Ko  part  of  the  alimony  having 
been  paid,  appellant  commenced  proceedings  by  scire  facias 
to  revive  the  decree  and  compel  appellee  to  pay  $850,  then 
claimed  to  be  due  under  it.  Appellee  filed  a  plea  setting 
up  that  he  was  released  from  the  terms  of  the  decree  by 
the  remarriage  of  appellant.  Upon  a  hearing  the  court 
held  she  was  entitled  to  alimony  to  the  date  of  her  remar- 
riage and  revived  the  decree  to  that  extent,  but  held  that 
she  was  barred  from  alimony  thereafter. 
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Where  a  divorced  wife  remarries,  the  divorced  husband 
is  absolved  from  the  burdens  of  a  decree  requiring  him  to 
pay  alimony.  She  has  a  vested  right  only  in  that  which 
has  accrued  up  to  the  date  of  the  second  marriage.  It  is 
her  privilege  to  abandon  the  provision  which  the  decree  of 
the  court  makes  for  her  support  by  entering  into  marriage 
with  another  man,  thereby  seeking  her  support  from 
another  direction,  but  when  she  does  so  the  law  will  require 
her  to  abide  her  election.  Stiliman  v.  Stillman,  99  111.  19G; 
Storey  v.  Storey  et  al.,  125  111.  608;  Albee  v.  Wyman,  10 
Gray,  222;  Bowman  v.  Worthington,  24  Ark.  522. 

We  think  the  court  had  full  power  to  revise  the  decree 
in  the  proceeding  to  revive  by  scire  facias,  and  it  was  not 
indispensable  that  the  party  against  whom  the  decree  was 
rendered  should  have  himself  instituted  proceedings  for  that 
purpose.    Decree  affirmed. 


Jobn  H.  Toung  v.  A.  D.  Jordan. 

1.  Specific  Pkrformance— Tender,  When  Unnecesmry. — It  is  not 
necessary  to  make  a  tender  of  performance  on  a  day  fixed  where  the 
opposite  party  abandons  the  contract  or  refuses  to  perform  it  on  his  part 
before  such  date. 

Bill  to  Enjoin  a  Suit  at  Law,  and  for  Specific  Performance.— Trial 

in  the  Circuit  Court  of  McLean  County;  the  Hon,  Colostin  D.  Myers, 
Judge,  presiding.  Decree  for  complainants.  Error  by  defendant. 
Heard  in  this  court  at  the  November  term,  1898.  Affirmed.  Opinion 
filed  February  7,  18W. 

R.  R.  Wallace  and  S.  P.  Robinson,  attorneys  for  plaintiff 
in  error. 

An  agreement  to  convey  by  a  good  and  sufficient  war- 
ranty deed  calls  for  a  title  free  from  incumbrances.  Mc- 
Cord  V.  Massey,  J  55  111.  125;  Thompson  v.  Shoemaker,  68 
111.  256;  Morgan  v.  Smith,  11  111.  194;  Brown  v.  Cannon,  6 
Gilm.  174. 
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All  that  appellant  was  required  to  do,  was  to  be  ready 
and  willing  to  perform  on  his  part  if  appellee  was  on  his. 
Clark  V.  Weis,  87  111.  438;  Mathison  v.  Wilson,  87  111.  51; 
Hough  V.  Eawson,  17  111.  591;  Smith  v.  Lamb,  20  111.  398. 

John  E.  Pollock,  attorney  for  defendant  in  error. 

It  was  not  necessary  for  Jordan  to  make  a  tender  of  per- 
formance on  the  1st  of  March,  because  Young  had  wholly 
abandoned  the  contract  and  refused  to  perform  before  that 
date.  Dulin  et  al.  v.  Prince,  1 24  111.  80;  Towner  v.  Tickner, 
112  111.  217;  Mathison  v.  Wilson,  87  111.  51;  Lyman  v.  Ged- 
ney,  114  111.  390. 

A  contract  which  may  be  specifically  enforced,  if  by 
reason  of  events  occurring  subsequent  to  the  filing  of  the 
bill  a  specific  performance  can  not  be  decreed,  equity,  having 
jurisdiction,  will  proceed  and  award  such  damages  for  non- 
performance as  might,  under  other  circumstances,  be  recov- 
erable at  law.  Qreer  v.  Sellers,  64  111.  App.  505,  and  cases 
cited. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

Defendant  in  error  filed  his  bill  in  equity  against  plaintiff 
in  error  to  enjoin  a  suit  at  law  and  to  reform  a  contract  of 
sale  to  plaintiff  in  error  of  certain  real  estate  and  to  enforce 
its  specific  performance.  Plaintiff  in  error  answered  the 
bill  and  filed  cross-bill  to  cancel  the  contract,  and  for  decree 
for  $1,000  paid  to  defendant  in  error  under  such  contract, 
and  $1,000  damages  for  breach  thereof.  The  cause  was 
referred  to  the  master  who  took  the  evidence  and  reported 
his  conclusions  of  law  and  fact,  and  the  court  having  over- 
ruled exceptions,  approved  the  report  of  the  master  and 
entei'ed  a  decree  in  accordance  with  the  findings,  by  which 
the  suit  at  law  was  perpetually  enjoined,  specific  perform- 
ance of  the  contract  denied  and  the  cross-bill  dismissed  7or 
want  of  equity,  to  reverse  which  appellant  prosecutes  this 
writ  of  error. 

It  appears  from  the  evidence  that  defendant  in  error,  by 
written  contract,  sold  to  the  plaintiff  in  error,  June  18, 1S95, 
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100  aci*e8  of  land  in  Livingston  county  for  $11,000,  to  be 
paid  $1,000  in  cash,  $4,600  March  1, 1896,  and  $5,500  in  five 
jears  from  March  1, 1896,  with  six  per  cent  interest,  payable 
annually.  Appellee  was  to  convey  by  warranty  deed,  and 
show  perfect  title  by  abstract  on  or  before  March  1,  1896, 
and  give  possession  on  the  latter  date.  The  $1,000  was  paid 
at  the  time  the  contract  was  made.  There  was  nothing 
said  in  the  contract  concerning  the  manner  in  which  the 
payment  of  the  $5,500,  due  March  1, 1891,  was  to  be  secured, 
and  it  is  contended  by  the  original  bill,  and  denied  by  the 
answer,  that  it  was  the  agreement  of  the  parties  at  the  time 
of  the  contract  that  a  mortgage  was  to  be  given  for  the 
$5,500,  this  stipulation  having  been  by  inadvertence  omitted 
from  the  written  contract.  Soon  after  the  contract  was 
made  plaintiff  in  error  became  dissatisfied  with  his  purchase, 
informed  the  defendant  in  error  he  would  not  take  the  land 
and  purchased  land  elsewhere,  and  the  latter,  acting  upon 
such  information,  leased  the  land  to  a  tenant  for  a  year. 

'  •'7 

beginning  March  1,  1896,  and  also  February  29,  1896,  mort- 
gaged it  for  $5,500,  after  which,  and  on  the  same  day, 
plaintiff  in  erior  tendered  defendant  in  error  the  cash  pay- 
ment due  March  1,  1896,  and  demanded  deed  of  the  prem- 
ises according  to  the  contract,  which  latter  was  offered, 
subject  to  the  mortgage  which  had  been  made,  and  for  which 
reason  plaintiff  in  error  declined  to  accept  it,  and  also 
declined  to  make  such  mortgage  himself,  although  that 
alternative  was  offered  to  him,  with  the  proposition  that 
such  previous  mortgage,  given  by  defendant  in  error,  would 
be  released.  From  the  whole  evidence  we  think  it  fairly 
appears  it  was  the  understanding  at  the  time  of  the  contract 
th»t  plaintiff  in  error  was  to  give  a  mortgage  upon  the 
premises  to  secure  deferred  paynients.  His  refusal  to  accept 
deed  was  upon  the  sole  ground  no  mortgage  was  tabe  given, 
and  that  his  note  alone  was  to  be  accepted.  No  special 
objection  was  made  that  defendant  in  error  had  already 
made  such  mortgage,  but  the  objection  was  general  to  any 
mortgage.  After  this  plaintiff  in  error  brought  a  suit  at 
law  against  defendant  in  error  upon  the  written  contract  to 
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recover  the  $1,000  paid  thereon,  and  also  for  $1,000,  the 
penalty  provided  in  such  contract  for  a  failure  by  either 
party  to  comply  with  its  terms.  A  preliminary  injunction 
was  granted  against  such  suit,  and  the  decree  herein  made 
the  same  perpetual. 

We  think  the  findings  of  the  master  and  the  decree  of  the 
court  are  sustained  by  the  evidence.  The  letters  written  by 
plaintiff  in  error  to  defendant  in  error  were  suflScient  to 
induce  in  the  mind  of  a  reasonable  man  the  conclusion  that 
it  was  not  the  purpose  of  the  former  to  complete  his  pur- 
chase of  the  premises,  and  it  was  but  natural  the  latter,  act- 
ing upon  such  conclusion,  so  reasonably  induced,  would  wish 
to  protect  himself,  as  far  as  possible,  against  consequent  loss, 
and  therefore  leased  the  land  for  the  following  year,  and  to 
provide  for  the  $5,500  he  owed  to  Amsler,  of  whom  he  bad 
purchased,  executed  the  mortgage.  It  is  the  fair  conclusion 
from  the  evidence  that  soon  after  the  contract,  plaintiff  in 
error  concluded  not  to  complete  the  purchase  of  the  prem- 
ises, and  it  is  also  apparent  from  his  acts  and  the  circum- 
stances attending  the  tender  of  the  $4,500  to  defendant  in 
error,  and  the  demand  for  the  deed,  and  its  refusal  whe^ 
offered,  that  by  such  means  the  consummation  of  the  con- 
tract was  neither  desired  nor  expected.  When,  at  this  time, 
the  proposition  was  made  to  let  him  in  possession,  notwith* 
standing  the  tenancy  of  another  person,  and  to  release  the 
mortgage  already  put  upon  the  land  by  defendant  in  error, 
it  was  declined  for  the  assigned  reason  he  was  not  then  pre- 
pared to  comply,  it  was  manifest  he  was  not  actuated  by  a 
real  desire  to  comply.  If  the  plaintiff  in  error  was  in  earn- 
est he  should  at  all  times  have  been  ready  and  wiUing  to 
comply  with  the  terms  of  his  contract;  but  we  are  impelled 
to  the  conclusion  it  was  not  his  purpose  or  intention  to 
do  so. 

Finding  no  error  in  the  decree  of  the  Circuit  Court^  it  is 
affirmed. 
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1.  Admissions— Of  Third  Parsons,  When  Admissible.— In  some  cases 
the  admissions  of  third  persons,  strangers  to  the  suit,  are  admissible,  but 
this  is  so  when  the  issue  is  substantially  upon  the  mutual  rights  of  such 
I)er8ons  at  a  particular  time;  in  which  case  the  practice  is,  to  let  in  such 
evidence  in  general  as  would  be  legally  admissible  in  an  action  between 
the  parties  themselves. 

2.  AodDBNTS — Death  by— Questions  of  Fad. — The  question  as  to 
whether  a  person  died  from  accidental  causes  is  one  of  fact,  to  be  de- 
termined the  same  as  other  questions  of  fact. 

8.  IKSORANCB— Contract*  of— Construction.— AM  contracts  of  insur- 
ance are  to  be  liberally  construed  in  favor  of  the  insured  so  as  not  to 
defeat,  without  a  plain  necessity,  hiB  claim  to  the  indemnity  which,  in 
making  the  insurance,  it  was  his  object  to  secure;  and  when  the  words 
used  are  without  violence,  susceptible  of  two  interpretations,  that  which 
will  sustain  his  claim  and  cover  the  loss  must  in  preference  be  adopted. 

Assumpsit.— Trial  in  the  Circuit  Ck>urt  of  Champaign  County;  the 
Hon.  FEA.NCia  W.  WRiaHT,  Judge,  presiding.  Verdict  and  judgment 
for  plaintiff.  Appeal  by  defendant  Heard  in  this  court  at  the  Novem- 
ber term,  1898.    Affirmed.    Opinion  filed  February  7,  1899. 

Gere  &  Philbbiok,  attorneys  for  appellant. 

Where  the  evidence  tends  to  prove  a  certain  state  of  facts 
the  party  in  whose  favor  it  is  given  has  the  right  to  have  the 
jury  instructed  on  the  hypothesis  of  such  state  of  facts,  and 
leave  it  to  the  jury  to  find  whether  the  evidence  is  sufficient 
to  establish  the  facts  supposed  in  the  instruction.  Kendall  v. 
Brown,  74  111.  232;  T.  U.  &  Co.  v.  W.  XJ.  Tel.  Co.,  60  111.  421. 

One  of  the  exceptions  to  hearsay  evidence  is  the  case  of 
declarations  of  a  deceased  person  having  peculiar  means  of 
knowing  a  fact,  made  against  his  pecuniary  interest,  the  law 
being  that  such  declarations  are  admissible,  even  in  suits  in 
which  such  deceased  person  or  those  claiming  under  him, 
was  or  is  a  party,  provided  such  deceased  party  could  have 
been  examined  in  regard  to  the  matter  in  his  lifetime.  Fri- 
berg  V.  Donovan,  23  111.  App.  58-62;  Drabek  v.  G.  L.  B.  S. 
Society,  24  111.  App.  82;  1  Greenleaf  on  Ev.,  Sec.  147,  et  seq.; 
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Higham  v.  Ridgway,  10  East,  109;  Taylor  v.  Gould,  57  Penn. 
St.  152. 

Where  the  accident  is  occasioned  by  disease  there  can 
be  no  recovery,  though  the  immediate  cause  of  the  death 
may  not  have  been  the  disease.  Sharpe,  Adm'x,  v.  Com- 
mercial Travelers'  Ass'n,  139  Ind.  92;  Commercial  Travelers' 
Ins.  Co.  v.  Fulton  et  al.,  79  Fed.  Hep.  423;  24  C.  C.  A.  654; 
Travelers  Ins.  Co.  v.  Selden,  78  Fed.  Eep.  285;  24  C.  C.  A. 
92;  National  Masonic  Ace.  Ass'n  v.  Shryock,  73  Fed.  Kep. 
774;  20  C.  C.  A.  3. 

Wolfe  &  Savagb,  attorneys  for  appellee. 

The  policy  must  be  construed  liberally  so  as.  not  to  defeat, 
without  plain  necessity,  the  insured's  claim  to  indemnity, 
which  in  making  the  insurance  it  was  his  object  to  secure. 
Heale}'  v.  Mutual  Accident  Association,  133  111.  556. 

The  language  of  an  insurance  policy  being  that  of  the 
insurer,  the  provisions  of  the  policy  are  usually  construed 
most  favorably  for  the  insured  in  case  of  doubt  or  uncer- 
tainty. The  policy  must  be  liberally  construed  in  favor  of 
the  insured,  so  as  not  to  defeat,  without  plain  necessity,  his 
claim  to  the  indemnity,  which,  in  making  the  insurance,  it 
was  his  object  to  obtain.  A  policy  of  accident  insurance  is 
issued  and  accepted  for  the  purpose  of  affording  indemnity 
against  accidents  and  death  caused  by  accidental  means, 
and  its  language  must  be  construed  with  reference  to  the 
subject  to  which  it  is  applied.  Healey  v.  Mutual  Accident 
Association,  133  111.  556;  Travelers'  Insurance  Co.  v.  Dun- 
lap,  160  111.  642. 

Mr.  Presiding  Justice  Burroughs  delivered  the  opinion 
of  the  court. 

This  was  an  action  of  assumpsit  by  Kate  E.  Coady,  the 
plaintiff,  against  the  Railway  Officials  and  Employees' Acci- 
dent Association,  the  defendant,  in  which  she  recovered  in 
the  Circuit  Court  of  Champaign  County,  a  verdict  and 
judgment  for  $1,026.52.  The  appellant  prosecutes  an 
appeal  to  this  court  and  urges  us  to  reverse  that  judgment 
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on  the  groands  that  the  verdict  is  against  the  evidence,  the 
court  refused  to  admit  proper  evidence  offered  by  the  de- 
fendant, and  gave  improper  and  refused  proper  instructions. 

The  declaration  charged  that  the  defendant,  on  the  26th 
of  November,  1896,  issued  to  John  Coadj,  the  husband  of 
the  plaintiff,  a  certain  certificate  of  membership,  or  policy 
of  insurance,  in  which  it  agreed  to  pay  her  $1,000  in  case  of 
the  death  of  John  Coady,  resulting  solely  from  physical 
bodily  injuries,  caused  by  accidental,  external  and  violent 
means,  not  voluntarily  inflicted;  that  John  Coady  complied 
with  all  the  conditions  therein  contained  up  to  the  time  of 
his  death,  which  occurred  June  18,  1897,  as  the  sole  result 
of  external,  violent  and  accidental  means  not  voluntarily 
inflicted;  and  that  the  plaintiff  was  his  widow  and  had 
given  the  defendant  the  notice  and  proof  of  the  above  facts 
as  required  by  the  terms  of  the  said  certiflcate  or  policy. 
A  copy  of  the  certificate  or  policy  was  attached  to  and 
made  a  part  thereof.  The  defendant  pleaded  the  general 
issue,  upon  which  issue  was  joined  and  a  trial  by  jury  had, 
resulting  in  a  verdict  for  the  plaintiff  as  above  stated. 

The  defendant  admitted  that  a  certificate  or  policy  was 
issued  as  claimed  in  the  declaration;  that  it  was  in  force 
when  John  Coady  died;  that  the  plaintiff  was  his  widow; 
that  proofs  of  loss  were  made  in  due  form,  and  were  sub* 
mitted  to  and  received  by  the  defendant  in  due  time;  and 
that  the  plaintiff  waited  the  necessary  time  before  com- 
mencing this  suit.  The  certificate  or  policy  contained, 
among  other  conditions,  this  provision :  "  This  insurance 
shall  not  cover  disappearances,  nor  injuries  nor  death  for 
which  there  is  no  visible,  external  mark  upon  the  body  of  the 
insured  (the  body  itself  in  case  of  death  not  being  deemed 
such  mark);  nor  death  nor  injury  resulting  from  or  attrib- 
uted partially  or  wholly,  directly  or  indirectly,  by  or  incon- 
sequence of  any  of  the  following  causes :  diseases  or  bodily 
infirmitv;    *    *    ♦ " 

The  evidence  shows  that  John  Coady,  at  the  time  of  his 
death,  on  June  18,  1897,  was  in  the  employ  of  the  "Big 
Four  Kailroad  Company"  at  Urbana,  Illinois,  as  flagman 
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and  freight  handler  in  its  yards  and  freight  house;  that  he 
had  been  so  employed  for  several  years  before  that  time, 
and  that  for  the  last  year  of  his  life  he  was  somewhat 
afflicted  with  a  cough  which  seemed  to  come  from  his  lungs, 
and  at  times,  when  exercising  very  freely,  he  suflPered  some- 
what with  shortness  of  breath,  but  was  able  to  perform  with 
satisfaction  to  his  employer,  all  his  duties  as  such  flagman 
and  freight  handler.  J 

The  evidence  further  shows  that  on  June  18, 1897,  John 
Coady,  after  working  up  to  5  o'clock  p.  m.,  was  sent  by  the 
agent  of  the  "  Big  Four  Railroad  Company  "  to  take  the 
freight  mail  from  the  freight  house,  situated  on  the  north 
side  of  the  tracks  in  Urbana,  to  the  passenger  depot,  about 
two  and  a  half  blocks  distant,  and  south  of  the  tracks.  In 
going,  he  ran,  to  avoid  a  severe  storm  that  seemed  then 
about  to  commence,  taking  his  dinner  pail  in  one  hand  and 
the  package  of  mail  in  the  other,  and  when  he  had  run  a 
considerable  distance  along  the  tracks,  he  was  seen  to  stum- 
ble, throw  up  his  hands,  fall  and  strike  his  side  against 
one  of  the  rails,  and  then  roll  on  the  ground.  His  dead 
body  was  found,  almost  immediately  after  he  fell,  lying 
across  the  rails,  the  blood  oozing  freely  from  his  mouth  and 
nose.  There  is  a  sharp  conflict  in  the  evidence,  however, 
as  to  whether  or  not  anv  marks  of  external  violence  were 
visible  upon  his  body — the  witnesses  for  the  plaintiff  swear^ 
ing  that  there  were  some  bruises  on  his  face  and  one  on  his 
right  side,  a  little  below  the  nipple,  the  latter  being  about 
three  or  four  inches  long  and  two  inches  wide;  while  the 
witnesses  for  the  defendant  swore  there  were  none.  The 
doctors  who  testified  under  the  assumption  that  the  facts 
were  as  above,  stated  that  in  their  opinion  it  was  almost 
impossible  to  tell  what  caused  the  breaking  of  the  blood 
vessel,  from  which  there  was  a  hemorrhage  causing  death; 
that  the  exercise  of  running  might  have  caused  it,  owing  to 
the  diseased  condition  of  the  lungs,  indicated  by  the  cough- 
ing and  shortness  of  breath;  or  it  might  have  been  caused 
by  an  external  blow  received  by  the  fall. 

We  have  carefully  examined  all  the  evidence  and  find 
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that  there  is  ample  testimony  in  this  record  to  support  the 
verdict,  and  as  it  is  the  special  province  of  the  jury  to  set- 
tle questions  of  fact  in  cases  of  conflicting  testimony,  and 
when  all  the  evidence  is  f uUv  considered,  we  do  not  feel 
justified  therefrom,  in  holding  that  the  verdict  is  contrary 
to  the  evidence  to  such  an  extent  that  we  ought  to  reverse 
the  judgment  for  that  reason. 

On  the  trial  the  defendant  offered  in  evidence  a  paper 
marked  ''  Exhibit  A,"  which  was  written  in  pencil  and  is  as 
follows : 

"Champaign  County,  Urban  a,  Illinois,  June  18,  1897. 
"We,  the  jury,  sworn  to  inquire  into  the  death  of  John 
Coady,  do  find  upon  our  oaths  that  deceased  came  to  his 
death  due  to  hemorrhage  of  the  lungs  from  natural  causes. 
£.  C.  Johnson,  foreman;  J.  S.  Prose,  Albert  J.  Eusey,  Chas. 
Duncan,  John  Nepper,  F.  M.  Robbins." 

On  back  of  which  appeared  the  following : 

"  Verdict  of  jury  upon  the  body  of  John  Coady,  filed  June 
25,  1897.    J.  W.  Porter,  Circuit  Clerk." 

To  the  introduction  of  which,  counsel  for  the  plaintiff 
objected,  for  the  reason  that  it  was  not  an  official  verdict. 
The  court  ruled  on  the  objection  by  saying :  "  The  paper  on 
its  face  is  simply  a  pencil  memorandum,  signed  by  certain 
gentlemen  who  say^  they  were  sworn,  but  by  whom  it  does 
not  appear.  There  isn't  anything  on  the  face  of  the  paper 
sufficient  to  identify  it  as  proper  to  be  made  a  record  of  the 
circuit  clerk's  office,  and  the  objection  will  be  sustained." 
To  which  ruling  the  defendant  excepted;  and  now  insists 
that  the  court  committed  error  in  not  permitting  the  paper 
to  go  to  the  jury;  but  it  seems  to  us  that  there  was  no  error 
in  this  ruling,  because,  manifestly,  the  paper  neither  on  its 
face  nor  from  any  proof  then  made  or  then  offered  to  be 
made  thereafter,  showed  it  to  be  the  verdict  of  a  jury  duly 
selected  and  sworn  in  view  of  the  body  of  John  Coady, 
deceased,  as  prescribed  by  law  (Sec.  16,  Chap.  31  R.  S.,  S. 
&  C.  111.  Statutes,  1896),  so  that  the  court  properly  sustained 
the  special  objection  made  thereto. 

It  is  true  the  record  shows  that  afterward  the  appellant 
did  prove  that,  at  the  request  of  the  agent  of  the  "  Big  Four 
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Eailroad  Co.,"  at  Urbana,  Dr.  Sims,  then  police  magistrate 
of  that  place,  held  what  is  called  by  counsel  for  the  appel- 
lant, an  inquest,  in  which  it  appears  that  a  jury  was  called 
and  sworn,  and  that  they  examined  the  dead  body  of  John 
Coady  and  signed  the  paper  called  '*  Exhibit  A,"  which  Dr. 
Sims  took  to  the  circuit  clerk  of  Champaign  county,  and 
which  he  filed  in  his  office,  but  after  this  proof  was  made, 
even  if  "  Exhibit  A  "  was  then  shown  to  be  proper  evidence 
to  go  to  the  jury  in  this  case,  the  record  fails  to  show  that  it 
was  afterward  offered  in  evidence. 

The  appellant  further  complains  that  the  court  refused 
to  permit  the  witness  James  Castrof,  to  tell  that  John 
Coady  had  told  him  within  a  year  of  his  death  his  lungs 
were  weak;  while  we  believe  that  one  of  the  exceptions 
to  the  ordinary  rule,  excluding  hearsay  evidence  is,  "that  a 
declaration  is  deemed  to  be  relevant  if  the  declarant  had 
peculiar  means  of  knowing  the  matter  stated,  if  he  had  no 
interest  to  misrepresent  it,  and  if  it  was  opposed  to  his 
pecuniary  or  proprietary  interest.**  Stephens'  Digest  of 
Law  and  Evidence,  81. 

Or.  as  stated  in  Greenleaf  on  Evidence,  Yol.  1,  Sec.  181, 
to  be  as  follows:  "  In  some  cases,  the  admissions  of  third 
persons,  strangers  to  the  suit,  are  receivable.  This  arises 
when  the  issue  is  substantially  upon  the  mutual  rights  of 
such  persons  at  a  particular  time;  in  which  case  the  practice 
is,  to  let  in  such  evidence  in  general  as  would  be  legally 
admissible  in  an  action  between  the  parties  themselves.'* 
John  Frieberg  et  al.  v.  James  H.  Donovan,  23  111.  App.  68, 
and  cases  therein  cited. 

But  the  declaration  of  John  Coady,  sought  to  be  thus 
shown,  does  not  come,  w^e  think,  within  this  exception  to 
the  ordinary  rule,  for  at  the  time  he  made  the  offered  state- 
ment, there  is  not  shown  to  have  existed  between  him  and 
the  appellant  such  mutual  rights  as  would  make  it  against 
the  pecuniary  interest  of  John  Coady  to  say  he  had  weak 
lungs,  for  if  it  were  true  he  did  then  have  weak  lungs,  that 
fact  would  not  lessen  in  any  way,  the  pecuniary  interest 
that  John  Coady  then  had  in  the  certificate  or  policy  sued 
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on  in  this  case;  since  whether  he  then  had  or  had  not  weak 
lungs,  in  nowise  increased  or  diminished  the  amount  of  the 
premiums  or  assessments  he  had  to  pay  thereon,  nor  pre- 
vented or  enabled  him  to  increase  or  decrease  any  benefits 
which  would  or  could  accrue  to  him  under  thisjcertificate  or 
policy.  ^ 

As  to  the  complaint  of  the  appellant  that  the  court  refused 
to  allow  the  witness,  Dr.  Sims,  to  answer  this  question,  as 
counsel  have  it  in  their  brief, "  What  would  you  say.  Doctor, 
of  a  fall  of  that  character,  and  the  person  falling  over  a  rail 
and  a  healthy  person,  whether  a  fall  of  that  kind  would 
produce  death  I "  we  find  the  record  shows  the  following 
questions  put  to  Dr.  Sims,  his  answers  and  the  rulings  of 
the  court : 

'^  Q.  Doctot,  suppose  that  a  man  running,  and  in  run- 
ning should  tly*ow  up  his  hands  in  this  position  (indicating) 
and  fall  forward  across  a  railroad,  and  then  a  few  minutes 
after  such  a  fall  should  be  found  dead  with  the  blood  ooz- 
ing from  his  nose  and  mouth,  and  having  run  over  his  face 
and  chin,  what,  in  your  opinion,  would  be  the  occasion  of 
that  man  falling  in  that  position  ?  A.  Well,  now,  it  would 
be  only  how  hard  he  fell;  I  would  say  this,  if  the  fall  didn't 
show  any  external  injury — 

Objected  to  by  the  plaintiff, 

Q.  Well,  adding  to  the  question,  and  the  fall  showing 
no  external  injury  whatever  on  the  person — ^rolling  before 
he  fell,  or  at  the  time  he  fell  ?  A«  JNow  read  the  question 
please. 

Question  objected  to  by  the  plaintiflf;  objection  overruled; 
exception  by  the  plaintiff. 

(Question  read  to  witness  by  reporter  under  direction  of 
court.) 

A.  I  don't  know  whether  I  get  the  gist  of  the  question; 
if  it  is  not  too  much  trouble,  read  it  a^ain. 

Court :    Well,  it  has  been  stated  twice  and  read  once. 

A.  Where  there  was  no  external  injury,  I  would  say  the 
fall  did  not  produce  death. 

Q.  What  would  you  say.  Doctor,  of  a  fall  of  that  charac- 
ter, and  the  person  falling  over  a  rail,  in  a  healthy  person, 
whether  a  fall  of  that  kind  would  produce  death  1 

Objected  to  by  the  plaintiflF. 

A.  I  would  j^ave  to  give  the  same  answer  as  I  did  to  the 
other. 
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Objection  sustained;  exception  by  the  defendant. 

So  the  record  shows  that  Dr.  Sims  did,  in  fact,  answer 
the  question,  and  appellant  made  no  motion  to  exclude  his 
answer,  hence  is  in  no  position  to  make  the  complaint  which 
is  urged,  even  if  the  question  was  a  proper  one. 

The  appellant  also  complains  of  the  court  giving  im- 
proper instructions,  but  a  careful  reading  of  those  given, 
of  which  complaint  is  made,  shows  that  none  of  them  are 
reasonably  calculated  to  mislead  or  prejudice  the  jury  in 
any  way  against  the  appellant. 

And  as  to  the  refused  instructions  complained  of,  we  are 
satisfied  they  were  properly  refused,  because  the  court  did, 
in  fact,  give  full  and  clear  instructions  for  the  appellant 
upon  all  phases  of  the  case  that  the  issue  and  evidence  pre- 
sented; and,  besides,  when  all  the  instructions  given  are 
considered  together  as  one  charge,  they  fully,  fairly  and 
clearly  gave  the  law  of  the  case  arising  from  the  issue  and 
evidence. 

Lastly,  the  appellant  insists  that  on  the  whole  record  it 
does  not  satisfactorily  appear  that  the  death  of  John  Coady 
was  solely  caused  by  bodily  injuries  effected  through  exter- 
nal, violent  and  accidental  means,  which  was  manifested  by 
an  external  and  visible  sign,  as  required  by  the  express 
terms  of  the  contract  of  insurance  sued  on;  but  that  from 
all  the  evidence  when  fully  and  fairly  considered,  it  does, 
in  fact,  fairly  appear  that  his  death  was  partially,  if  not 
solely  caused  by  his  excessive  exercise,  which,  owing  to  the 
diseased  condition  of  his  lungs,  broke  a  blood  vessel,  pro- 
ducing hemorrhage,  and  that  the  loss  of  blood  occasioned 
thereby,  caused  his  death.  And  as  the  contract  of  insur- 
ance sued  upon  only  indemnifies  against  accidental  death, 
caused  by  involuntary,  external,  violent  and  accidental 
means,  which  leaves  visible  external  signs;  therefore  the 
verdict  is  against  the  evidence  when  applied  to  the  contract 
sued  upon. 

We  think  the  contract  of  insurance,  sued  on  in  this  case, 
was  issued  and  accepted  for  the  purpose  of  indemnifying 
John  Coady,  for  the  benefit  of  his  wife,  against  accidental 
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death  caused  by  accidental  means,  and  that  in  giving  con- 
struction to  the  contract,  all  the  language  used  therein 
must  be  construed  with  reference  to  fairly  accomplishing 
the  purpose  designed.  Healey  v.  Mutual  Accident  Associa- 
tion, 133  111.  656. 

It  is  also  proper  that  all  the  language  used  in  the  contract 
of  insurance  must  be  liberally  construed  in  favor  of  the 
insured,  so  as  not  to  defeat,  without  a  plain  necessity,  the 
claim  to  the  indemnity  which,  in  making,  the  insurance,  it 
was  his  object  to  secure;  and  when  the  words  used  are, 
without  violence,  susceptible  of  two  interpretations,  that 
which  will  sustain  his  claim  and  cover  the  loss,  must,  in 
preference,  be  adopted.    May  on  Insurance,  2d  Ed.,  Sec.  175. 

Construing  the  contract  of  insurance  in  this  case  by  the 
foregoing  well-established  rules  of  construction,  and  apply- 
ing the  ultimate  facts  fairly  deducible  from  the  evidence  in 
this  record,  we  feel  compelled  to  hold  that  the  death  of 
John  Coady  was  solely  produced  by  an  accidental  fall  on 
the  rail  of  the  railroad  track,  which  was  an  external  and 
violent  force,  that  left  on  his  bodj'^  a  bruise,  which  was  a 
visible  sign  that  force  had  been  used. 

While  it  is  true  that  had  John  Coady  been  a  more  robust 
and  sound  man,  this  fall  may  not  have  produced  his  death, 
yet  as  he  was  shown  to  have  been  strong  and  sound  enough 
to  have  satisfactorily  discharged  the  duties  of  flagman  and 
freight-handler  for  the  "  Big  Four  Railroad  Company  "  for 
more  than  two  years  immediately  preceding  his  death ;  and 
the  fact  that  an  eye  witness  saw  that  he  stumbled  and  fell 
when  running ;  and  the  mark  found  on  one  of  his  shoes 
after  his  death,  together  with  the  position  of  his  body  with, 
reference  to  his  dinner  pail  and  the  papers  he  carried  in  his 
hands,  when  taken  together,  almost  conclusively  show  that 
he  received  a  very  violent  fall  from  having  stumbled  while 
running  from  an  impending  storm ;  and  as  he  died  immedi- 
ately thereafter,  bleeding  profusely  from  his  mouth  and 
nose,  induces  a  reasonable  person  to  conclude  that  his  death 
at  that  time  was  caused  solely  from  the  fall,  and  was  acci- 
dental vvithin  the  meaning  of  the  certificate  or  policy. 
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Believing  as  we  do,  that  on  the  whole  record  the  verdict 
and  judgment  are  right,  we  affirm  it.    Judgment  affirmed. 

(Justice  Wright  heard  this  case  in  the  Circuit  Court,  but 
took  no  part  in  its  decision  in  this  court.) 


Wabash^  St.  L.  &  P.  B.B.  Co.  t.  Adolph  J.  Kastner. 

1 .  Master  and  SJSKVAHT^Apparent  Bxtkn  of  the  Service^Knoieiedge 
of  Defects,— A  servant  entering  into  an  employment  which  is  hazard- 
ous, assumes  the  usual  risks  of  the  service  and  those  which  are  apparent 
to  ordinary  observation;  and  when  he  continues  in  such  employment 
with  knowledge  of  the  character  of  defective  structures  and  of  the 
dangers  which  may  be  apprehended,  he  assumes  the  hazards  incident  to 
the  situation. 

2.  8A.UEr— Continuing  tJie  Useof  Defeotive  Appliances  After  Knotti- 
edge, — If  a  servant  discovers  that  machinery  used  in  his  employment  is 
out  of  order  and  dangerous,  and  does  nod  discontinue  the  use  of  the 
same,  giving  the  proper  notice  thereof,  wait  until  it  is  put  in  proper 
condition,  and  is  injured  by  continuing  to  use  the  same,  or  if  the  injury 
is  occasioned  by  his  careless  use,  or  want  of  reasonable  care,  the  fault 
will  be  his,  and  the  employer,  not  in  fault,  will  not  be  liable  to  him  for 
such  injury. 

8.  Same— iVo  Recovery  After  Knowledge  of  Defects,-- An  employe  can 
not  recover  for  injuries  suffered  in  the  course  of  the  business  about 
which  he  is  employed  from  defective  machinery  used  therein,  if  he  con- 
tinues his  work  after  he  has  knowledge  of  the  defect. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit  Court 
of  Pike  County;  the  Hon.  Thomas  N.  Mehan,  Judge,  presiding.  Vei^ 
diet  and  judgment  for  plaintiff.  Error  by  defendant.  Heard  in  tiiis 
court  at  the  November  term,  1808.  Reversed  and  judgment  in  thia 
court  with  a  statement  of  facts.    Opinion  filed  February  7, 1899. 

Geo.  B.  BuRNErr,  attorney  for  plaintiff  in  error. 
A-  G.  Crawford,  attorney  for  defendant  in  error. 

Mr.  PRESfDiKo  Justice  Bcrroughs,  delivered  the  opinion 
of  the  court. 

This  was  an  action  on  the  case  by  Adolph  K.  Eastner  as 
plaintiff  I  against  the  Wabash,  St.  Louis  &  Pacific  Eailroad 
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Company  as  defendant,  in  which  was  rendered  a  verdict  and 
judgment  of  $5,000  in  favor  of  the  plaintiff,  from  which 
the  defendant  prosecutes  a  writ  of  error  from  this  court  to 
reverse,  claiming  that  the  Circuit  Court  of  Pike  County, 
where  the  case  was  tried,  erred  (1)  in  refusing  to  give 
proper  instructions  asked  by  the  defendant;  (2)  in  giving 
improper  instructions  at  the  instance  of  the  plaintiff;  and 
(3)  in  denying  defendant's  motion  for  a  new  trial. 

The  grounds  of  complaint  stated  in  plaintiff's  declaration 
are:  first,  that  the  engine  had  no  hand-holds  upon  it; 
second,  that  the  track  was  defective  and  caused  the  engine 
to  jolt,  whereby  plaintiff  fell  off,  and  as  there  was  a  space 
between  the  ends  of  two  of  the  rails  of  the  track  where  he 
fell,  his  arm  was  caught  therein  and  so  crushed  by  the 
wheels  of  the  cars  that  it  had  to  be  amputated. 

The  evidence  shows  that  the  plaintiff  was  in  the  employ 
of  the  defendant  as  a  brakeman  upon  a  train  running 
between  Pittsfield  and  Pittsfield  Junction,,  a  distance  of  six 
miles,  and  had  been  so  employed  continuously  for  a  period 
of  eighteen  months.  The  engine  in  use  when  the  accident 
happened,  was  the  same  one  used  on  this  run  during  the 
whole  time  of  plaintiff's  employment,  except  for  a  short 
time  when  it  was  in  the  shops  for  repairs.  The  business  of 
this  train  required  the  employes  operating  it  to  use  the  track 
and  side  track  between  Pittsfield  and  Pittsfield  Junction 
five  times  a  day,  and  the  plaintiff  states  in  his  testimony 
that  he  was  familiar  with  the  condition  of  this  engine  and 
track  before  he  was  injured.  At  the  time  in  question,  this 
engine  was  upon  the  side  track  at  Pittsfield  Junction,  with 
the  front  end  attached  to  two  freight  cars  for  the  purpose 
of  switching  them  onto  the  main  track  and  thence  onto  the 
Pittsfield  branch  track.  Plaintiff  gave  the  engineer  a  signal 
to  move  ahead,  and  as  he  came  on,  the  plaintiff  discovering 
a  link  and  coupling-pin  lying  upon  the  ground  near  him, 
which  weighed  about  fifteen  pounds,  and  knowing  he  needed 
them  for  use  at  Pittsfield,  he  picked  them  up,  and  as  the 
engine  and  cars  were  passing  him,  he  stepped  between  the 
engine  and  the  car  to  which  it  was  attached,  and  attempted 
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to  step  upon  the  lower  slat  of  the  pilot,  so  as  to  put  the 
link  and  ooupling-pin  upon  the  engine  to  be  taken  to  Pitts- 
field.  •  As  plaintiff  attempted  to  step  upon  the  engine,  he 
tried  to  grab  hold  of  a  projection  upon  the  front  of  the 
engine  used  as  a  flag-socket,  but  just  at  that  time  there  was 
a  jolt  of  the  engine,  and  he,  incumbered  with  the  link  and 
the  pin,  missed  his  hold  on  the  flag-socket  and  fell  between 
the  front  end  of  the  engine  and  the  car  attached  to  it,  and 
the  two  cars  passed  over  and  seriously  injured  his  left  arm 
80  that  it  had  to  be  amputated.  As  plaintiff  fell,  his  arm 
caught  in  a  space  between  the  ends  of  the  two  rails  of  the 
track  and  he  was,  on  that  account,  unable  to  extricate  it  in 
time  to  prevent  the  wheels  of  the  cars  from  pacing  over  it 

Plaintiff  testified  that  he  knew  the  condition  of  the  side 
track,  of  the  spaces  between  the  ends  of  the  rails,  and  had 
frequently  observed  the  joking  of  the  engine  when  passing 
over  it  at  other  times,  and  that  he  knew  before  that  one  on 
the  engine  would  get  jolted  all  the  way  down  this  track. 
He  also  testified  that  he  spoke  to  the  engineer  of  this  engine 
about  there  being  no  grab-irons  on  this  engine  when  it  came 
back  from  the  shop  several  weeks  before  this  accident,  and 
the  engineer  told  him  that  he  (the  engineer)  had  one  and 
he  would  take  another  off  the  car  some  other  time  and  put 
them  on;  the  plaintiff  told  the  engineer  that  he  wanted  it 
on  right  away  and  that  he  wanted  the  engineer  to  order 
grab-irons  from  Springfield  and  put  on  the  front  end  ^^  to 
go  plumb  across,"  and  that  the  engineer  told  him  *^  he  did 
not  believe  that  they  would  send  him  any." 

At  the  close  of  all  the  testimony,  the  defendant  requested 
the  court  to  give  an  instruction  which  was  in  writing  and  to 
the  effect  that  the  court  instructs  the  jury  to  find  the  defend* 
ant  not  guilty,  but  the  court  refused  to  give  the  instruction 
and  the  defendant  then  excepted;  and  as  plaintiff  in  error 
now  insists  that  the  court  erred  in  refusing  to  give  this 
instruction,  because  the  plaintiff  can  not  recover,  even 
assuming  that  the  alleged  want  of  proper  hand-holds  on  the 
engine,  and  the  rough  track,  with  spaces  between  the  ends 
of  the  rails  thereof,  as  set  out  in  the  declaration,  were  fully 


Third  District — November  Term',  1898.  '575 

W.,  St.  L.  &  p.  R.  R.  Ck>.  ▼.  Eastner. 

proven  to  exist;  as  the  plaintiff  has  himself  conclusively 
shown,  that  he  knew  all  aboat  such  defects,  before  the 
accident;  and  by  not  quitting,  but  remaining  in  its  employ 
after  such  knowledge,  had  assumed  the  increased  danger 
occasioned  thereby;  since  he  had  not  been  promised  by  the 
defendant,  or  any  of  its  agents  having  authority  to  do  so, 
that  such  defects  would  be  remedied,  and  thereby  induced 
to  remain  in  its  employ.  And  we  are  cited  to  the  follow- 
ing cases  in  support  of  the  contention.  Camp  Point, Mfg. 
Co.  V.  Ballon,  Adm'r,  71  111.  417;  Railroad  Co.  v.  Britz,  72 
111.  256;  Richardson  v.  Cooper,  88  111.  270,  and  Ames  et  al. 
V.  Quigley,  75  111.  A  pp.  446. 

And  plaintiff  in  error  further  insists  that  the  court  erred 
in  not  giving  this  instruction,  because  the  evidence  showed 
conclusively  that  the  defendant,  knowing  the  absence  of  the 
hand-holds  on  the  front  of  the  engine,  and  the  condition  of 
the  track  when  he  attempted  to  get  onto  it  while  in  motion, 
by  stepping  onto  a  slat  of  the  pilot  when  it  was  coupled  to 
two  cars,  was  himself  so  clearly  guilty  of  negligence  which 
directly  contributed  to  the  injury  of  which  he  complains, 
that  as  a  matter  of  law,  he  was  not  entitled  to  recover;  nor 
was  he  using  due  care  for  his  safety  when  injured;  and  in 
support  of  this  contention,  refers  us  to  Railroad  Company 
V.  Docherty,  Adm'r,  66  111.  App.  17;  Railroad  Company  v. 
Louis,  138  111.  9,  and  Chicago  City  Ry.  Co.  v.  Canevin,  72 
111.  App.  81. 

The  defendant  in  error  also,  in  this  connection,  calls  our 
attention  to  the  following  rule  of  the  company  which  was 
in  evidence,  viz.: 

"  Every  employe  is  required  to  exercise  the  utmost  cau- 
tion to  avoid  injury  to  himself  or  to  his  fellows,  and 
especially  in  switching  or  other  movement  of  trains.  Jump* 
ing  on  or  off  trains  or  engines  in  motion,  entering  between 
cars  in  motion  to  uncouple  them,  and  all  similar  impru- 
dences are  forbidden,  lardmasters,  conductors,  station 
agents,  trainmasters,  foremen,  and  all  others  in  authority 
are  instructed  to  enforce  this  rule  and  to  punish  all  viola- 
tions of  it.  No  person  who  is  careless  of  others,  or  of  him- 
self, will  be  contmued  in  the  service  of  the  company." 
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And  insists  that  the  defendant  in  error  violated  it  on  the 
occasion  in  question. 

The  defendant  in  error  contends,  in  justification  of  the 
refusal  of  the  Circuit  Court  to  give  this  instruction,  that  as 
the  evidence  shows  the  plaintiff,  before  the  accident,  did  com. 
plain  to  the  conductor  of  this  train  and  the  eflgineer  of  this 
engine,  because  this  engine  did  not  have  any  hand-holds  on 
it,  and  that  the  engineer  told  him  he  had  one  hand-hold  he 
would  put  on  and  would  take  another  off  a  car  and  put  on; 
and  that  the  engineer  did  put  one  oB  the  back  end,  bat  did 
not  put  one  on  the  front  end,  but  plaintiff  expected  him  to, 
which  was  the  reason  he  remained  in  the  employ  of  the 
company;  and  that  whether  or  not  the  plaintiff  was  or  was 
not  using  due  care  for  his  safety  when  injured,  was  a  ques- 
tion of  fact  for  the  jury,  and  there  was  some  evidence 
tending  to  show  he  was,  at  the  tin^  in  question,  using  due 
care. 

And  the  defendant  in  error  aTso  insists  that  the  plaintiff 
in  error,  by  introdiicing  evidence  on  the  trial,  waived  its  ex- 
ception on  this  instruction  and  cites  us  to  Wenona  Coal  Co. 
V.  Holraquist,  152  IlL  58lf  Kolze  v.  Jones,  64  111.  App.  291; 
Martin  Emrich  Outfitting  Co^  v*  Brown^  6&  111.  App,  38,  and 
eases  eited. 

In  order  to  pass  upon  the  question  raised  by  this  assign- 
ment of  error  correctly,  it  becomes  extremely  important  to 
carefully  consider  all  the  facts  upon  which  the  defendant  in 
error  bases  his  claim  to  a  right  of  recovery  in  this  case,  and 
when  thus  carefully  considered,  it  fully  appears  from  his 
own  testimony  that  he  had  full  knowledge  of  all  the  defects 
of  which  he  complains  long  before  the  accident;  that  the 
only  promise  made  to  hirn  to  remedy  any  of  them  was  one 
made  by  the  engineer  in  charge  of  the  engine  that  he  would 
put  two  hand-holds  on  the  engine;  but  the  engineer  is  not 
shown  to  have  been  charged  with  the  duty  of  furnishing 
them  and  putting  them  on,  or  as  standing  in  the  relation  of 
vice-principal  to  the  plaintiff,  and,  therefore,  representing 
the  defendant  so  as  to  bind  it  by  such  a  promise.  Having 
the  knowledge  of  these  defects  of  which  he  complains,  it 
was  his  plain  duty,  we  think,  to  quit  his  employment,  and 
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as  he  did  not  do  so,  but  chose  to  continue,  he  must  be 
deemed,  in  law,  to  have  assumed  the  risk  of  such  defects 
(Ames  et  al.  v.  Quigiey,  75  111.  App.  446),  since  he  has  not 
shown  that  he  was  induced  by  the  plaintiff  in  error  (or  any 
of  its  agents  having  such  authority)  to  believe  that  such 
defect  would  be  remedied.  Besides,  it  seems  to  us  that  no 
amount  of  argument  could  satisfy  the  mind  of  a  reasonable 
person  that  the  defendant  in  error  was  in  the  exercise  of 
ordinary  care  for  his  own  safety  when  he  was  injured,  for 
when  he  voluntarily  and  against  the  express  rules  of  his 
employer  went  between  the  car  and  the  engine  while  in 
motion,  with  an  iron  pin  and  link  weighing  fifteen  pounds 
in  his  hand,  and  attempted  to  get  up  on  to  the  pilot  of  the 
engine  where  there  were  no  hand-holds,  and  the  engine 
jolting  over  a  rough  and  rugged  track,  all  known  and  seen 
by  him,  it  is  perfectly  apparent  that  he  was  risking,  need- 
lessly, imprudently  and  recklessly,  his  life  and  limbs  under 
circumstances  which  any  person  with  ordinary  prudence 
would  not  do. 

All  this  he  did  when  the  evidence  shows  there  was  no 
pressing  necessity  for  it,  but  it  does  show  that  the  link  and 
pin  could  have  been  put  on  the  engine  or  in  one  of  the  cars, 
when  they  were  not  in  motion;  and  the  rule  of  the  com- 
pany above  quoted,  expressly  forbade  his  getting  on  the 
engine  when  it  is  in  motion;  so  that,  we  think,  under  all  the 
evidence  and  the  facts  and  circumstances  surrounding  the 
defendant  in  error,  that  he  chose  a  very  dangerous  and 
reckless  method  of  putting  the  link  and  pin  on  the  engine 
when  in  motion,  in  the  express  disobedience  of  a  rule  of  his 
employer,  rather  than  the  safe  one  of  waiting  until  the 
engine  and  cars  had  stopped,  from  which  it  is  clearly 
apparent  that  the  court  ought  not,  nor  was  it  justified  in 
letting  a  verdict  stand  finding  the  defendant  guiltj,'^  in  man- 
ner and  form  as  charged  in  the  declaration.  Bartelott  v. 
International  Bank,  119  111.  259;  Offut  v.  Columbian  Expo- 
sition, 175  111.  472,  and  cases  cited;  Eailroad  Company  v. 
Docherty,  9upra, 

This  instruction  being  asked  at  the  close  of  all  the  evi- 

Voi..  LXXX  87 
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dence  and  the  ruling  of  the  court  in  refusing  it  excepted  to 
by  the  plaintiff  in  error,  it  did  not  waive  its  exception  by 
afterward  asking  other  instructions  on  the  merits,  as  con- 
tended for  by  the  defendant  in  error,  and  which  he  insists 
is  so  decided  in  Kolze  v.  3  ones,  siypra;  McCaslon  &  Co.  v. 
O'Brien,  Green  &  Co.,  aupra;  Wenona  Coal  Co.  v.  Holm- 
quist,  152  111.  581,  and  Martin  Emrich  Outfitting  Co.  v. 
Brown,  63  111.  App.  38.  By  a  reference  to  all  those  cases  it 
will  be  found  that  in  none  of  them  was  the  instruction  to 
take  the  case  from  the  jury,  requested  to  be  given  at  the 
close  of  all  the  evidence,  and  refused  and  an  exception 
taken,  but  on  the  contrary,  such  an  instruction  was  asked 
and  refused  at  the  close  of  the  plaintiff's  evidence,  and  after 
being  refused  the  defendant  offered  evidence  and  instrac- 
tions  on  the  merits,  and  it  was  held,  thereby  waived  his 
exceptions  to  its  refusal;  or  (as  in  152  111.  581)  made  a  mo- 
tion to  so  instruct  and  failed  to  offer  a  written  instruction 
to  be  marked  "given"  or  "refused,"  as  required  by  the 
practice  act.  But  the  decision  in  the  case  of  Bartelott  v. 
International  Bank,  119  111.  259,  is  against  the  contention  of 
the  defendant  in  error  on  this  point  and  we  think  is  decisive 
of  this  question. 

As  we  have  come  to  the  conclusion  that  from  the  evidence 
the  court  committed  reversible  error  in  refusing  the  per- 
emptory instruction  to  the  jury  to  find  the  defendant  not 
guilty  (Commercial  Ins.  Co.  v.  Scamni;on,  123  111.  601),  as 
requested  after  the  close  of  all  the  evidence  offered  on  both 
sides,  we  deem  it  unnecessary  to  discuss  the  other  errors 
assigned  except  by  saying  that  they  were  well  assigned, 
and  the  record  shows  the  court  erred  in  each  particular,  as 
claimed  by  the  plaintiff  in  error,  and  its  judgment  is  there- 
fore reversed  and  the  cause  will  not  be  remanded. 

We  therefore  (under  authority  of  123  111.  601,  9upra^) 
enter  a  judgment  in  this  court  in  this  case  for  the  plaintiff 
in  error  against  the  defendant  in  error  in  bar  of  this  action 
and  for  the  costs  in  this  court.    Judgment  reversed. 

Finding  of  Facts  to  bk  Incorporated  in  the  Judomrnt. 
We  find  that  the  plaintiff  in  error  was  not  guilty  of  the 
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negligence  charged  in  either  count  of  the  declaration,  in 
manner  and  form  as  therein  charged,  and  we  further  find 
that  the  defendant  in  error,  Adolph  J.  Kastner,  was  not  in 
the  exercise  of  due  or  ordinary  care  for  his  own  safety  when 
injured,  as  claimed  in  his  declaration  in  this  case,  but  that 
his  own  carelessness  and  want  of  ordinary  care,  at  the  time 
he  received  the  injuries  he  complains  of  -  in  this  action^ 
caused  him  then  and  there  to  receive  them. 


Illinois  Central  Railroad  Company  v.  James  D.  Loathan. 

1.  Carriers  or  PASSBNORRS—i^tg/i^  to  Require  Tickets  from  Bts^en- 
gers  Before  Entering  Cars. — Carriers  of  passengers  may  lawfuHy  require 
those  seeking  to  be  carried^  to  purchase  tickets,  when  conyenient  facili- 
ties to  that  end  are  afforded;  to  exhibit  them  to  persons  designated  for 
that  purpose,  and  to  surrender  them,  after  securing  seats  in  the  vehicle 
used  for  transportation. 

2.  Railroads — Duties  of  (Jonduetors  of  Passenger  Trains.—The  con- 
ductor of  a  passenger  train  must  necessarily  have  the  supervision  and 
control  of  the  train,  otherwise  there  would  be  no  protection  to  the  lives 
or  comfort  of  the  public  travel.  If  he  abuses  his  trust,  or  for  any  gross 
misconduct  on  the  part  of  himself  toward  passengers,  the  company  wiU 
be  responsible. 

8.  Sams— Care  on  the  Part  of  Employes,— Hh^  law  requires  the  high- 
est degree  of  care*on  the  part  of  aU  railroad  employes  on  passenger 
trains,  for  the  comfort  and  safety  of  passengers,  and  it  is  incumbent  on 
them  to  be  civil  and  decorous  in  their  conduct  toward  them. 

4.  Same— Responsibilities  of  Passengers,  —It  is  the  duty  of  passengers 
to  observe  proper  decorum,  and  be  submissive  to  all  reasonable  rules 
established  by  the  carrier.  The  law  will  not  permit  a  passenger  to  inter- 
pose resistance  to  every  trivial  imposition  to  which  he  may  reaUy  feel  or 
imagine  himself  exposed  by  the  employes  of  a  carrier.  It  is  due  to  good 
order  and  comfort  of  the  other  passengers,  that  he  should  submit  for  the 
time  being,  and  redress  his  grievances  by  civil  action  afterward. 

5.  PAfiSENOERS- J^H/^to  o/— 12e«i8tonce.— A  passenger  will  be  entitled 
to  as  much  damage  for  a  wrong  or  injury  quietly  endured  as  violently 
resisted.  Whatever  personal  injuries  may  result  from  his  resistance 
should  be  attributed  to  his  own  want  of  subordination,  for  which  the 
law  affords  him  no  redress.  A  passenger  has  no  more  lawful  right  to 
redress  by  his  own  strong  arm  what  he  may  deem  an  annoyance  com- 
mitted by  a  railroad  employe,  than  he  has  to  resist  in  like  manner  any 
other  supposed  invasion  of  his  convenience  or  rights. 
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6.  Certificate  op  Importance— TV^ien  it  WiU  be  ite/'MJwrf.— When 
from  the  evidence  as  disclosed  by  the  record  the  court  is  unable  to  dis^ 
cover  that  there  are  involved  questions  of  law  of  such  importance,  either 
on  account  of  principal  or  collateral  interests,  that  they  should  be  passed 
upon  l^  the  Supreme  Court,  and  they  have  not  been  settled  by  that 
court,  the  certificate  of  importance  will  be  refused. 

Trespass,  for  assault  and  battexy.  Trial  in  the  Circuit  Court  of  Coles 
County;  the  Hon.  Henry  Van  Seller,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at 
the  November  term,  1898.  Reversed,  and  judgment  for  defendant  in  this 
court  with  a  finding  of  facts.  Opinion  filed  February  7, 1899.  CertifU 
cate  of  importance  denied,  March  8, 1899. 

Olark  &  Scott,  attorneys  for  appellant. 

A  railroad  company  has  a  right  to  make  reasonable  rales 
for  the  conduct  of  its  employes  and  for  the  conduct  of  pas- 
sengers. C,  B.  &  Q.  R.  R.  Co.  V.  McLallen,  84  111.  116. 
And  it  is  the  duty  of  the  passenger  to  inform  himself 
thereof.  Southern  Kansas  R.  Co.  v.  Hinsdale,  38  Kas.  507; 
84  Am.  and  Eng.  R.  Cas.  356  and  391.  And  the  purchaser 
of  a  ticket  is  bound  to  inform  himself.  McRae  v.  Wilming- 
ton R.  Co.,  88  N.  Car.  526;  43  Am.  Rep.  745.  And  ono 
who  neglects  to  inform  himself  has  no  greater  right  under 
his  ticket  than  if  he  had  acquired  actual  knowledge.  Lake 
Shore,  etc.,  R.  Co.  y.  Rosenzweig,  113  Pa.  St.  519;  36  Am. 
and  Eng.  R.  Cas.  489. 

James  W.  &  Edward  0.  Ckaio,  attorneys  for  appellee* 
The  appellee  is  entitled  to  recover  such  damages  as  he 
sustained  on  account  of  the  delay  occasioned  by  the  expul- 
sion, and  additional  expense  necessarily  occasioned  thereby, 
as  well  as  reasonable  damages  for  the  indignity  in  being  ex* , 
pelled  from  the  train.  Pa.  R.  R.  Co.  v.  Council,  127  111.  419. 
The  rule  is  well  stated  in  the  case  of  L.  E.  &  W.  R.  R. 
Co.  v.  Christison,  decided  in  this  court  (39  111.  App.  495). 
It  was  there  said :  "  It  is  objected  that  the  court  advised 
the  jury,  in  substance,  that  if  the  defendant  was  liable  the 
plaintiff  was  entitled  to  recover  not  only  the  actual  damages 
sustained,  but  damages  for  the  indignity  he  suffered,  if  any 
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such  was  shown  by  the  evidence,  and  that  in  this  there  was 
error  because  damages  for  indignity  are  punitive  in  their 
nature,  and  whether  punitive  damages  are  allowable  is  for 
the  jury,  a  plaintiff  never  being  entitled  to  merely  puni- 
tive damages,  as  a  matter  of  right  Punitive  damages  are 
admissible  where  the  injury  is  wantonly  inflicted  and  are 
visited  upon  the  wrong-doer  by  way  of  mere  punishment, 
regardless  of  the  amount  of  damages  actually  sustained. 
The  indignity  suffered  by  reason  of  the  unlawful  act  of 
another,  is  a  proper  subject  of  compensation  whether  the 
act  was  wanton,  malicious  or  willful,  or  whether  it  was 
merely  negligent  or  mistaken.  The  suffering  thereby  occa- 
sioned is  not  to  go  unrequited,  however,  because  there  is  no 
improper  motive  or  purpose,  and  is  a  ground  of  damage 
quite  apart  from  the  matters  which  distinctly  give  rise  to 
punitive  damages."    C.  &  A.  R.  R.  Co.  v.  Flagg,  43  111.  364. 

Mr.  Fbesidino  Jcstiob  Burbouohs  delivered  the  opinion 
of  the  court. 

The  appellee,  as  plaintiff,  sued  the  appellant,  as  defendant, 
in  the  Circuit  Court  of  Coles  County,  where  at  the  first 
trial  the  jury  failed  to  agree  upon  a  verdict,  and  on  the 
second  trial  by  jury,  a  verdict  was  rendered  for  the  plaintiff 
for  $250  and  judgment  given  him  therefor. 

The  appellant  brings  the  case  to  this  court  by  appeal,  and 
urges  us  to  reverse  that  judgment  on  the  grounds  that  the 
Circuit  Court  erred  in  its  rulings  on  the  evidence,  its  instruc- 
tions to  the  jury,  and  in  overruling  the  motion  of  the 
defendant  for  a  new  trial. 

The  declaration  contained  two  counts,  the  first  being  in 
case,  and  charges  that  on  May  31, 18^6,  the  plaintiff,  having 
purchased  a  ticket  from  Areola  to  Champaign  and  return, 
started  to  board  the  train  at  Champaign,  which  the  defend- 
ant, by  its  a^ent  and  servant,  attempted  to  prevent  him 
from  entering,  laid  his  hands  on  him,  although  he  informed 
him  that  he  had  procured  a  ticket  for  passage  on  said  train, 
and  upon  plaintiff's  endeavoring  to  enter  the  train,  the  said 
servant  violently  seized  hold  of  him,  threw  him  down,  and 
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willfully,  wantonly  and  severely  beat,  bruised  and  wounded 
him,  in  the  presence  of  other  passengers. 

The  second  count  is  in  trespass,  and  charges  that  on  May 
31, 1896,  the  defendant,  with  force  and  arms,  in  the  county 
of  Champaign,  by  its  agent  and  servant,  willfully  and 
wantonly  assaulted  the  plaintiff,  and  beat,  bruised  and 
wounded  him,  and  claimed  $1,000  damages  therefor. 

The  defendant  interposed  to  the  declaration  a  plea  of  not 
guilty,  upon  which  issue  was  joined. 

The  evidence  shows  that  James  D.  Louthan,  the  plaintiff, 
purchased  a  ticket  from  Areola,  Illinois,  to  Champaign,  Illi- 
nois, and  return,  over  the  Illinois  Central  Kailroad  Com- 
pany's road,  and  on  May  31,  1897,  he  rode  upon  it  from 
Areola  to  Champaign.  The  "  Wild  West  Show  "  was  at  the 
latter  city  that  day,  and  it  being  also  "  Decoration  Day," 
there  was  a  large  number  of  persons  at  the  depot  of  the 
defendant,  to  take  its  train,  which  left  Champaign  about 
midnight,  that  night;  and  as  it  passed  through  Areola,  the 
plaintiff  sought  to  take  that  train,  to  return  on,  and  to  use 
the  return  part  of  his  ticket,  which  he  seems  to  have  had 
in  his  inside  vest  pocket. 

When  this  train  stopped  at  the  station,  at  Champaign,  a 
colored  porter  in  the  service  of  the  defendant  on  the  train 
was  stationed  on  the  platform,  near  the  steps  leading  into 
the  car,  and  demanded  of  persons  wishing  to  get  on  the 
train  to  show  him  their  tickets  before  getting  on;  and  his 
request  was  being  complied  with  by  the  persons  he  allowed 
to  get  on.  The  plaintiff,  although  requested  by  this  porter 
to  show  his  ticket  the  same  as  others,  refused  to  show  it,  and 
against  the  protest  of  the  porter,  passed  him  and  went  up 
the  steps  onto  the  platform  of  one  of  the  cars;  and  while 
going  through  the  door  of  the  car,  some  one  took  hold  of 
him  and  a  scuffle  ensued,  he  insisting  that  he  had  a  ticket 
and  would  show  it  when  he  got  inside.  He  succeeded  in 
getting  inside,  and  when  there,  did  show  his  ticket,  and  was 
permitted  to  ride  to  Areola  without  further  trouble.  In 
this  scuffle,  it  seems  he  was  requested  to  show  his  ticket  or 
get  off  the  train;  and  while  he  claims  that  by  reason  of  the 
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scuffle  he  was  so  shaken  up  as  to  make  him  feel  the  effects 
thereof  for  some  time  thereafter,  no  bruises  or  wounds  of 
any  kind  were  inflicted  upon  his  person,  nor  was  any  of  his 
clothing  torn  or  injured. 

There  is  a  serious  conflict  in  the  evidence,  as  to  whether 
the  man  on  the  train  that  engaged  the  plaintiff  in  this 
scuffle,  was,  in  fact,  one  of  the  servants  or  employes  of  the 
defendant,  and  the  evidence  tends  to  show  very  strongly 
that  he  was  not. 

When  fully  considered,  we  are  satisfied  that  the  evidence 
fully  established  the  fact  that  the  servants  and  employes 
of  the  defendant  did  nothing  more,  nnder  the  circumstances, 
than  try  to  prevent,  in  a  reasonable  way,  the  plaintiff  from 
getting  on  to  this  train  until  he  showed  he  had  a  ticket  to 
ride  thereon;  and  when  he  was  politely  requested  by  the 
porter  to  show  his  ticket  before  getting  on  the  train,  it  was 
his  duty  to  comply  with  the  request;  but  as  he  refused  to  do 
so,  and  proceeded  to  get  on  the  train,  the  employes  were 
justified  in  using  such  force  in  reason,  as  would  prevent  his 
getting  on;  for  it  is  "  well  recognized  law,  that  carriers  of 
passengers  may  lawfully  require  those  seeking  to  be  carried 
to  purchase  tickets,  when  convenient  facilities  to  that  end 
are  afforded  by  the  carrier,  to  exhibit  them  to  persons  des- 
ignated by  the  carrier  for  that  purpose,  and  surrender  them 
after  securing  their  seats  in  the  car,  or  other  vehicle  used 
for  transportation.  Such  requirements  cause  but  little,  if 
any,  inconvenience  to  the  public,  and  may  be  indispensable 
to  enable  the  carrier  to  protect  himself  against  loss  through 
the  knavery  of  dishonest  employers."  Pullman  Palace  Car 
Co.  V.  Keed,  75  111.  125. 

The  evidence  clearly  shows  that  the  force  used  by  the  serv- 
ants of  the  appellant  in  trying  to  prevent  the  plaintiff  get- 
ting into  the  car,  on  account  of  his  refusal  to  show  his 
ticket  before  getting  on,  as  requested,  was  not  sufficient  to 
prevent  his  going  into  the  car  as  stated  by  himself;  and  the 
scuffle  complained  of  could,  and  doubtless  would,  have  all 
been  avoided  by  his  merely  showing  his  ticket  upon  request, 
as  was  his  plain^uty  under  the  law;  and  whatever  indignity  ' 
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he  suffered  from  being  taken  hold  of  and  pulled  around  was 
done  in  an  honest  effort  to  prevent  his  getting  into  the  car 
of  the  train  without  first  showing  his  ticket,  as  politely 
requested;  and  was  the  result  of  his  own  voluntary  and 
wrongful  act  in  violating  a  reasonable  regulation,  which  the 
defendant  had  a  right  to  make  and  enforce.  Pullman  Pal- 
ace Car  Co.  V.  Reed,  mpra. 

As  the  verdict  and  judgment  in  this  case  are,  in  our  opin- 
ion clearly  against  the  law  and  the  evidence,  it  renders  it 
unnecessary  for  us  to  discuss  the  rulings  of  the  trial  court 
'  Uj)on  the  evidence  or  instructions  that  are  complained  of. 
And  as  the  evidence  in  this  record  shows  that  the  plaintiff  in 
the  court  below  (appellee  here)  failed  to  prove  his  case, 
under  either  count  of  his  declaration,  we  will  reverse  the 
judgment  appealed  from,  and  not  remand  the  case,  and  will 
render  judgment  in  this  court  in  favor  of  the  appellant  in 
bar  of  the  action,  and  for  the  costs  in  this  court,  with  find- 
ings of  facts,  as  indicated  below.    Judgment  reversed. 

Findings  of  Facts  to  be  Incorporated  in  the  Judgment. 

The  court  finds  from  the  evidence  that  the  appellant,  by 
fts  servants  and  agents,  did  not  violently  seize  hold  of  and 
throw  the  appellee  down,  and  willfully,  wantonly  and 
severely  beat,  bruise  and  wound  him.  in  th^  presence  of 
other  passengers,  or  otherwise  wrongfully  beat  and  bruise 
him,  in  manner  and  form  as  he,  in  his  declaration,  complains, 
but  only  attempted,  without  success,  in  a  reasonable  manner 
to  prevent  him  from  entering  its  train  on  account  of  his 
wrongfully  refusing  to  show  his  ticket,  upon  reasonable 
request,  before  attempting  to  enter  its  train. 

(Justice  Wright,  having  presided  at  the  first  trial  of  this 
case  in  the  Circuit  Court,  took  no  part  in  disposing  of  this 
case  in  this  court.) 

Mr.  Presiding  Justice  Burroughs  delivered  the  opinion 
of  the  court,  on  application  for  a  certificate  of  importance. 

The  appellee,  by  his  counsel,  has  applied  to  us  for  a  cer- 
tificate of  importance  in  this  case.    And  it  is^  insisted  there 
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are  involved  in  this  case  questions  of  law  of  such  importance, 
both  on  account  of  principal  and  collateral  interests,  that  it 
should  be  passed  upon  by  the  Supreme  Court;  and  *'  that 
there  is  no  decision  of  the  Supreme  Court  of  the  State  of 
Illinois,  as  far  as  appellee  or  his  counsel  know,  which  decides 
the  question  in  relation  to  the  enforcement  of  the  rule  as  to 
passengers  displaying  tickets  before  they  enter  the  cars  of 
a  railroad  company,  and  that  question  should  be  passed 
upon  by  that  court." 

We  would  not  hesitate  one  moment  to  grant  the  certifi- 
cate of  importance  applied  for,  if  we  believed  that  the  ques- 
tion which  counsel  for  appellee  specially  seeks  to  have 
passed  upon  by  the  Supreme  Court  in  this  case,  h^d  not  in 
effect  already  been  decided  by  that  court,  in  the  cases  we 
will  now  refer  to,  viz. :  In  Pullman  Palace  Car  Co.  v.  Reed, 
75  111.  125,  the  court  says :  ^^  It  is  well  recognized  law  that 
carriers  of  passengers  may  lawfully  require  those  seeking  to 
be  carried,  to  purchase  tickets,  when  convenient  facilities  to 
that  end  are  afforded  by  the  carrier  for  that  purpose,  to 
exhibit  them  to  persons  designated  by  the  carrier  for  that 
purpose  and  surrender  them,  after  securing  their  seats  in 
the  car  or  other  vehicle  used  for  transportation."  (Page 
130  of  the  opinion.)  In  that  case  Reed  had  purchased  a 
ticket  for  a  particular  berth  in  a  sleeping  car  and  had  lost 
it  after  entering  the  car.  He  refused  to  pay  a  second  time 
and  was  forcibly  expelled,  after  producing  proof  that  he  had 
purchased  a  ticket  for  a  berth.  And  the  court  says :  "  Under 
the  circumstances,  we  are  of  opinion  appellee  is  only  entitled 
to  recover  the  price  paid  for  his  ticket,  and  a  reasonable 
compensation  for  the  trouble  and  inconvenience  he  suffered 
by  being  deprived  of  his  berth  in  the  sleeping  car."  (See 
page  132  of  opinion.)  And  it  reversed  a  judgment  rendered 
on  a  verdict  awarding  $3,000  damages  in  that  case.  In  the 
case  of  Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  Griffin, 
68  111.  499,  the  court  says :  "  If  a  passenger  paj*^  his  fare  to 
a  certain  station,  and  the  ticket  agent  inadvertently  gives 
him  a  ticket  to  an  intermediate  station,  the  demand  of  a 
fare  the  second  time  by  the  conductor  will  be  a  breach  of 
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the  implied  contract  on  the  part  of  the  company  to  carry 
him  to  the  proper  station.  By  paying  on  such  demand  his 
action  will  be  as  complete  as*  if  he  resists  the  demand  and 
suffers  himself  to  be  ejected,  and  his  ejection  in  such  case 
will  add  nothing  to  his  cause  of  action.  It  is  his  duty  to 
pay  the  fare  demanded,  and  if  the  company  fails  to  make 
suitable  reparation  for  the  indignity,  he  can  maintain  his 
appropriate  action."  In  that  case  Griffin  was  forcibly 
ejected  from  the  cars  by  the  emploj'e  of  the  railroad  com- 
pany, and  his  action  was  trespass  to  recover  damages  for 
the  indignity  and  injuries  suffered  thereby;  and  the  court 
found  that  the  evidence  showed  that  the  agent  of  the  rail- 
road company  had  by  inadvertence  given  him  a  ticket  to  an 
intermediate  station,  when  he  had  paid  fare  to  the  station 
of  his  destination,  and  supposed  he  had  been  given  a  ticket 
thereto,  and  so  told  the  conductor  when  he  demanded  the 
additional  fare  from  the  station  to  which  the  ticket  read  to 
the  station  of  his  destination;  upon  refusal  to  pay  the  con- 
ductor the  additional  fare,  be  forcibly  put  him  off  the  train, 
using  no  more  force  than  was  necessary  to  overcome  the 
resistance,  but  there  was  considerable  violence  on  the  part 
of  both.  Under  such  state  of  facts  the  court  used  the  lan- 
guage above  quoted,  and  on  page  504  of  the  opinion  further 
saj^s : 

"The  conductor  must  necessarily  have  the  supervision 
and  control  of  the  train,  otherwise  there  would  be  no  pro- 
tection to  the  lives  or  comfort  of  the  public  travel.  It  he 
abuses  his  trust,  or  for  any  gross  misconduct  on  the  part  of 
himself  or  other  employes  toward  passengers,  the  company 
will  be  responsible. 

"  The  law  requires  the  highest  degree  of  care  on  the  part 
of  all  railroad  employes  on  passenger  trains,  for  the  com- 
fort and  safety  of  passengers.  It  is  incumbent  on  them  to 
be  civil  and  decorous  in  their  conduct  toward  them.  But 
like  responsibilities  rest  upon  the  passengers.  They  must 
observe  proper  decorum,  and  be  submissive  to  all  reasonable 
rules  established  by  the  company.  The  law  will  not  permit 
a  passenger  to  interpose  resistance  to  every  trivial  imposi- 
tion to  which  he  may  really  feel  or  imagine  himself 
exposed  by  the  employes,  that  "must  be  overcome  by  coun- 
ter force  in  order  to  preserve  subordination.    It  is  due  to 
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good  order  and  comfort  of  the  other  passengers,  that  he 
should  submit  for  the  time  bein^,  and  redress  his  griev- 
ances, whatever  they  may  be,  by  civil  action.  A  party  will 
be  entitled  to  quite  as  'much  damage  for  any  wrong  or 
injury  quietlv  endured  as  if  violently  resisted ;  indeed  the 
policy  of  thelaw  ought  to  be  to  award  him  a  higher  measure 
of  damages.  Whatever  personal  injuries  may  result  from  his 
violence,  should  be  attriouted  to  his  own  want  of  subordi- 
nation, for  which  the  law  will  afford  him  no  redress.  He 
has  no  more  lawful  right  to  redress  by  his  own  strong  arm 
what  he  may  deem  an  annoyance  committed  by  a  railroad 
employe,  than  he  has  to  resist  in  like  manner  any  other 
supposed  invasion  of  his  convenience  or  rights.  The  courts 
anord  opportunity  to  redress  every  civil  injury,  no  matter 
what  its  character,  and  the  party  must  pursue  the  remedy 
given  by  law." 

And  in  that  case  the  court  reversed  a  judgment  rendered 
on  a  verdict  awarding  $1,500  as  damages,  saying: 

"  The  damages  awarded  are  out  of  all  proportion  to  any 
injury  inflicted  upon  appellee  by  the  employes  of  the  com- 
pany, other  than  what  must  be  attributed  to  his  own  mis- 
conduct in  opposing  with  force  the  demands  made  upon 
him  by  the  conductor,  which  he  must  have  known,  if  tney 
were  wrong,  they  arose  out  of  honest  mistake,  either  on  his 
part  or  that  of  the  ticket  agent." 

In  the  case  of  Chicago  &  Alton  R.  E.  Co.  v.  Flagg,  43 
III.  865,  Flagg  sued  the  company  in  an  action  on  the  case 
for  wrongfully  expelling  him  from  one  of  its  freight  trains 
for  not  having  a  ticket.  He  tendered  his  fare  when  the 
ticket  was  demanded,  but  the  conductor  refused  to  receive  it 
and  put  him  off,  in  pursuance  of  a  rule  of  the  company 
requiring  those  riding  on  freight  cars  to  have  tickets,  and 
prohibiting  conductors  from  receiving  cash  fares.  The 
court  says :     ' 

"  It  is  urged  that  the  companj^  must  have  power  to  make 
reasonable  rules  for  the  government  of  its  trains.  Undoubt- 
edly; and  if  a  company  deem  it  advisable  to  require  tickets 
to  oe  purchased  before  taking  passage  on  certain  classes 
of  trains,  its  authority  to  do  so  must  be  conceded.  If  its 
rules  in  this  respect  ape  knowingly  disregarded,  a  pas- 
senger may  be  required  to  leave  the*  train  at  any  regular 
station." 
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And  in  that  case  the  court  sustained  a  judgment  on  a  ver- 
dict awarding  $100  damages  because  Flagg  offered  to  pay 
fare  and  accounted  for  not  having  a  ticket  by  reason  of 
there  being  no  agent  to  sell  him  one  at  the  station  he  got 
on,  and  further  because  the  conductor  put  him  off  the  train 
at  a  ^^  water  tank  "  instead  of  a  regular  station,  as  required 
by  statute.  And  it  also  appeared  that  Flagg  obeyed  the 
conductor  by  getting  off  when  requested,  and  made  no 
resistance  whatever.  See  also  Illinois  Central  B.  K  Co.  v. 
Johnson,  67  111.  312;  Same  v.  Cunningham,  67  111.  316; 
Terre  Haute,  Alton  &  St.  Louis  K.  R.  Co.  v.  Yanatta,  21 
111.  188;  Chicago  &  Alton  R.  R.  Co.  v.  Roberts,  40  111. 
503. 

In  the  case  of  Pennsylvania  R.  R.  Co.  v.  Council,  1 12  ni. 
295,  Connell  sued  the  company  to  recover  damages  for  a 
forcible  expulsion  from  its  car  when  he  refused  to  pay  his 
fare,  but  tendered  a  ticket  issued  to  him  by  the  Wabash 
railroad  for  a  ride  over  the  Pennsylvania  railroad,  which 
the  conductor  refused  to  receive,  claiming  his  company  had 
not  authorized  the  ticket  to  be  so  issued.  The  trial  court 
instructed  the  jury  on  the  measure  of  damages  that  Connell 
was  entitled  to  recover  compensation  for  loss  of  time,  or 
actual  loss,  as  the  result  of  being  forcibly  ejected  from  the 
train;  also,  such  sum  as  will  compensate  for  injuries  to  the 
person,  resulting  from  being  forcibly  ejected  from  the  train, 
and  for  bodily  pain;  and  the  court,  at  page  305  of  the 
opinion,  says : 

^<  When  the  conductor  demanded  that  appellee  should 
pay  fare  or  leave  the  train,  he  would  have  been  justifieil 
in  refusing  to  pay  fare,  and  in  leaving  the  train  on  the 
command  of  the  conductor,  and  had  he  don&  so  he  would 
have  received  no  personal  injuries,  and  might  then  have 
brought  his  action  and  recovered  as  above  stated  (the 
amount  of  the  cost  of  a  ticket  from  the  place  he  was  ejected 
from  the  car  to  the  place  he  had  purchased  his  ticket,  and 
damages  for  delay);  but  when  he  refused  to  leave  the  traiii 
and  thus  compelled  the  conductor  to  resort  to  force,  he  can 
not  recover  for  an  injury  which  he  voluntarily  brought  upon 
himself.  The  conductor  was  ordered  by  his  superior  not  to 
receive  a  ticket  like  the  one  presented.    This  order  he  was 
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boand  to  obey,  and  so  far  as  appears  he  acted  in  good  faith, 
and  when  appellee  was  notified  by  the  conductor  that  his 
ticket  was  not  good,  and  would  not  be  received,  it  was  his 
duty  to  leave  the  train  in  a  peaceable  manner  and  hold  the 
company  responsible  for  the  consequences,  rather  than  resist 
or  undertake  to  retain  his  place  on  the  train  by  force.  A 
train  crowded  with  passengers,  often  women  and  children, 
is  no  place  for  a  quarrel  or  a  fight  between  a  conductor  and 
passenger,  and  it  would  be  unwise  and  dangerous  to  the 
traveling  public  to  adopt  any  rule  which  might  encourage  a 
resort  to  violence  on  a  train  of  cars.  The  conductor  must 
have  the  supervision  and  control  of  his  train,  and  a  demand 
on  his  part  for  fare  should  be  obeyed,  or  the  passenger 
should,  in  a  peaceable  manner,  leave  the  train  and  seek 
redress  in  the  courts,  where  he  will  find  a  complete  remedy 
for  indignity  offered,  and  for  all  damages  sustained." 

In  that  case  the  court  refers  approvingly  to  the  Griffin 
and  Reed  cases,  supra^  and  reverses  the  judgment  for  $15,000 
damages,  for  the  reason  that  the  instruction  as  to  the  measure 
of  damages  was  erroneous.  And  it  was  also  expressly  held 
that  the  appellee  could  recover  all  damages  he  sustained  by 
reason  of  the  conductor  wrongfully  requiring  him  to  leave  the 
train  when  he  was  entitled  to  ride,  but  he  could  not  recover 
for  the  force  used  by  the  conductor,  and  which  the  appellee 
induced  by  resisting  being  put  off,  unless  the  force  used  was 
more  than  necessary  to  put  him  off,  or  was  wantonly  or 
willfully  inflicted. 

Hence  it  seems  to  us  that  our  Supreme  Court  has  fully 
decided  that  in  this  State  it  is  the  duty  of  a  passenger  seek- 
ing to  be  carried  on  a  train  to  conform  to  such  reasonable 
requests  as  the  conductor  or  servant  in  charge  of  the  train 
makes  upon  him,  when  an  honest  difference  arises  between 
them  as  to  his  right  to  ride  on  such  train;  and  in  case  such 
passenger  forcibly  resists  the  enforcement  of  such  requests, 
he  will  be  precluded  from  recovering  any  damages  for 
injuries  inflicted  upon  him  by  such  forcible  resistance, 
unless  the  conductor  or  servant  uses  excessive  force,  or  acts 
in  a  wanton  or  willful  manner. 

From  the  evidence  in  the  record  in  the  case  at  bar  it 
seemed  to  us  that  we  so  held;  that  the  conductor  in  charge 
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of  appellant's  train  did  not  use  any  excessive  force  nor  did  he 
act  in  a  wanton  or  willful  manner  when  he  attempted  to 
prevent  the  appellee  from  entering  the  car  in  question, 
without  showing  his  ticket;  and  the  appellant  was  in  fact 
permitted  to  ride  on  the  train  to  his  destination,  and  if 
injured  at  all,  as  claimed,  was  so  injured  on  account  of  the 
forcible  manner  he  came  onto  the  train  against  the  reason- 
able resistance  of  the  conductor,  while  in  good  faith  attempt- 
ing to  prevent  him  from  getting  on  the  train,  when  he  failed 
to  show  his  ticket  on  request. 

Believing  the  evidence  in  this  record  discloses  the  facts  to 
be  as  found  by  this  court  and  recited  in  its  judgment,  we 
are  unable  to  discover  that  there  are  involved  in  this  case, 
questions  of  law  of  such  importance,  either  on  account  of 
principal  or  C/ollateral  interests,  as  that  it  should  be  passed 
upon  by  the  Supreme  Court,  and  have  not  yet  been  settled 
by  that  court;  because  we  are  of  the  opinion  that  every 
legal  question  arising  on  the  faets  in  this  case  has  been 
settled  by  that  court  in  the  cases  above  cited  and  quoted 
from,  and  is  in  accord  with  other  high  authority,  notably : 
Frederick  v.  M.  H.  &  O.  R.  R.  Co.,  37  Mich.  342;  Towns- 
end  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  56  N.  Y.  298;  Hibbard  v. 
N.  Y.  &  E.  R.  R.,  15  N.  Y.  470;  Bennett  v.  N.  Y.  C.  &  H. 
R.  R.  Co.,  5  Hun,  600;  Downs  v.  N.  Y.  &  N.  H.  R,  R.,  36 
Conn.  287;  Shelton  v.  Lake  Shore,  etc.,  Ry.  Co.,  29  Ohio 
St.  214,  and  McGowen  v.  M.  L.  &  T.  R.  &  S,  Co.,  41  la. 
Ann,  732.    (See  5  L.  R.  A.  817  and  notes.) 

We  therefore  refuse  to  grant  the  certificate  of  impor- 
tance as  petitioned  for. 

Mr.  Justice  Harkeb  concurs. 

Mr.  Justice  Wsioht  took  no  part.  - 
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The  Sock  Island  Lumber  Co.  et  aL  t.  E.  T.  Lister. 

1.  Equity  Practicis— jPindtngr  of  the  Master. — ^The  finding  of  the 
master  is  entitled  in  this  court  to  the  same  consideration  .and  weight  as 
are  to  be  attributed  to  the  verdict  of  a  jury. 

Bill  of  Interpleader.— Trial  in  the  Circuit  Court  of  Sangamon 
County;  the  Hon.  Robert  B.  Shirley,  Judge,  presiding.  Hearing  and 
decree;  appeal,  etc.  Heard  in  this  court  at  the  November  term,  1898. 
Affirmed.    Opinion  filed  February  7,  1899. 

Moi^NiBY  &  McEniby  and  Tdcothy  McOkath,  attorneys 
for  appellants. 

Wm.  F.  Hebndon,  attorney  for  appellee. 

Mb.  Justice  Wbight  delivered  the  opinion  of  the  court. 

The  Home  Bailding  and  Loan  Association  filed  its  bill  of 
interpleader  against  the  appellants,  the  Eock  Island  Lum- 
ber Co.  and  J.  H.  Feltham,  appellee,  and  others,  to  require 
them  to  settle  and  adjust  their  respective  demands  to  $320 
in  its  hands,  which  it  was  ready  and  willing  to  pay  tp  such 
claimant  as  might  bet  adjudged  entitled  thereto.  Issues 
were  formed  between  the  respective  parties,  and  the  cause 
was  referred  to  the  master  to  take  the  evidence  and  report 
the  same  to  the  court  with  his  conclusions  of  la\v  and  fact. 
The  master  reported  his  findings,  to  the  effect  that  the  appel- 
lant Bock  Island  Lumber  Co.  was  entitled  to  $183.32  of 
such  sum,  and  the  appellee  the  residue,  $136.68,  and  the 
court,  after  overruling  appellants'  exceptions  to  such  report, 
approved  the  same,  gave  its  decree  in  accordance  there- 
with, from  which  appellants  prosecute  this  appeal,  contend- 
ing that  the  finding  of  the  master  and  the  decree  are  not 
supported  by  the  evidence. 

It  appears  from  the  evidence  that  appellee  made  a  written 
contract  with  appellant  Feltham  to  build  a  house  for  $1,600, 
eighty  per  cent  of  the  conrtract  price  to  be  paid  from  time  to 
time  as  the  work  progressed,  the  residue  to  be  paid  on  corn- 
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pletion  of  the  work.  In  case  of  failure  to  complete  the  work 
as  agreed,  the  contractor  to  pay  $1  each  day  as  liquidated 
damages  during  the  delay.  Lister,  as  contractor,  engaged 
the  appellant  Bock  Island  Lumber  Co.  to  furnish  certain 
materials  for  the  construction  of  the  house  within  a  reason- 
able time,  which  it  failed  to  do,  in  consequence  of  which 
appellee  was  compelled  to  and  did  get  the  same  elsewhere, 
and  for  that  reason  was  much  delayed  and  damaged  in  the 
performance  of  his  contract.  The  Home  Building  and 
Loan  Association  loaned  to  appellant  Feltham  $2,000  for 
the  purpose  of  constructing  the  building,  a  balance  thereof 
of  $320  being  still  in  its  hands  at  the  time  of  the  fijiug  of 
the  present  bill,  the  right  to  which  constitutes  the  contro- 
versy involved  in  this  proceeding. 

The  finding  of  the  master  is  entitled  in  this  court  to  like 
consideration  and  weight  as  would  be  attributed  to  the  ver- 
dict of  a  jury;  and  upon  a  review  of  the  evidence  in  the 
case  we  think  such  finding  is  supported  thereby  and  is  in 
accordance  with  substantial  justice  between  the  parties  in 
interest,  and  the  decree  of  the  Circuit  Court  will  therefore 
be  affirmed.    Decree  affirmed. 


Hulman  &  Go.  et  aL  v.  J.  B.   McBryde  &  Co.  et  al. 

1.  FEA.UDULKNT  CONVEYANCES— VoW  (M  Affainst  Creditor8,^'Er€Tf 
conveyance  or  transfer  of  any  real  estate  or  personal  property,  or  any 
rent  or  profit  of  either,  made  with  intent  to  disturb,  delay,  hinder,  or 
defraud  creditors  or  other  persons,  and  every  evidence  of  debt  given, 
suit  commenced,  decree  or  judgment  suffered,  with  like  intent,  is  void 
as  against  such  creditors  or  other  persons. 

Bill  of  DiscoTery  and  Creditor's  Bill.— Trial  in  the  Circuit  Court  of 
Clark  County;  the  Hon.  Henbt  Van  Seller;  Judge,  presiding.  Hear- 
ing and  decree  for  complainants;  appeal  by  defendants.  Heard  in  this 
court  at  the  November  term,  1898.  Reversed  and  remanded.  Opinion 
filed  February  7, 1899. 

Robert  E.  Hamill  and  Golden,  Scaolfield  &  Booth^ 
attorneys  for  appellants. 
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Every  conveyance  is  void  as  to  creditors  if  the  grantor 
reserves  a  beneficial  interest  or  if  a  trtist  be  created,  Beid- 
ler  V.  Crane,  135  111.  92;  Bostwick  v.  Blake,  145  111.  85; 
Mel.  Com.  Works  v.  Belleville  Glass  Co.,  34  111.  App.  404; 
Calef  V.  Parsons,  48  111.  App.  253. 

It  will  make  no  difference  that  the  reserved  benefit  is  for 
a  valuable  consideration  if  the  transfer  places  the  property 
beyond  the  reach  of  creditors  and  gives  the  debtor  what 
belongs  to  them.     Rutt  v.  Shuler,  Adm'r,  49  111.  App.  655. 

And  a  secret  understanding  between  the  grantor  and 
grantee  for  the  accounting  of  the  proceeds  renders  the  con- 
veyance void.     Rigor  et  al.  v.  Simmons,  47  111.  App.  428. 

A  deed  is  not  good  if  given  for  a  pre-existing  debt  which 
is  afterward  treated  by  the  parties  as  jstill  d,ue.  Wait,  Fr. 
Con.,  Sec,  223,  page  397,  citing  Oliver  v^  Moore,  23  Ohio 
St.  479;  Oakford  &  Fahnestock  v.  Dunlap,  63  111.  App. 
498;  Priest  v.  Conklin,  38  111.  App.  180. 

The  grantee  in  such  a  conveyance  is  a  trustee  for  cred- 
itors.   Reiss  V.  Hanchett,  141  111.  419. 

A  creditor  can  not  purchase  the  goods  of  the  debtor  at  a. 
price  in  excess  of  his  debt  when  he  knows  that  the  excess 
so  paid  such  debtor  is  by  the  latter  to  be  placed  beyond  the 
reach  of  his  other  creditors.  Such  purchaser  is  a  partici- 
pant in  the  fraud  of  his  del)tor,  whether  his  purpose  be  to 
aid  him  or  not.  8  Am.  &  Eng.  Ency.  of  Law,  769,  note  4; 
McVeagh  v.  Baxter,  82  Mo.  518;  Olmstead  v.  Mattison,  45 
Mich.  617. 

Every  conveyance  is  fraudulent  and  void  where  the  grantee 
has  knowledge,  or  notice  to  put  him  upon  inquiry,  as  to  the 
fraudulent  intent  of  the  grantor,  although  for  a  valuable 
consideration.  Ch.  59,  Sec.  45,  R.  S.  111.;  Power  v.  Alston 
et  aL,  93  111.  587;  Beidler  v.  Crane,  135  111.  92;  Mathews  v. 
Reinhardt,  149  111.  635. 

Graham  &  Tibbs,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Bcrrocohs  delivered  the  opinion 
of  the  court. 
This  is  an  appeal  prosecuted  by  the  api>ellants,  Hulman 
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&  Co.  and  Carson,  Pirie,  Scott  &  Co.,  to  this  court,  from  a 
decree  rendered  by  the  Circuit  Court  of  Clark  County,  in 
favor  of  the  appellees,  J.  B.  McBryde  &  Co.  et  al.,  after  a 
hearing  in  the  consolidated  cases  of  theap{)ellantsand  others 
against  the  appellees,  being  a  number  of  creditors'  bills, 
with  averments  of  concealment  of  property  and  eflFects  of 
said  J.  E.  McBryde  &  Co.,  by  the  defendants  in  said  bill 
named,  and  praying  for  discovery  of  such  concealed  prop- 
erty and  effects,  so  that  satisfaction  of  the  judgments  held 
b}'  the  appellants  and  the  other  creditors,  respectively, 
against  said  J.  B.  McBryde  &  Co.,  could  be  had. 

The  bill  of  Hulman  &  Co.  was  filed  December  20,  1898, 
and  set  up  that  the  complainants  had,  on  December  10, 
1896,  recovered,  in  said  Circuit  Court,  a  judgment  against 
J.  B.  McBryde  and  W.  E.  McBryde,  a  firm  doing  business 
as  J.  B.  McBryde  &  Co.,  for  $738.10,  on  which  an  execu- 
tion was  issued  to  the  sheriff  of  Clark  county,  Illinois,  and 
return,  December  18,  1896,  '*  no  property  found,  execution 
hot  satisfied;"  that  the  claim  of  complainants,  on  which  said 
judgment  was  rendered,  was  owing  them  by  J.  B.  McBrj'de 
&  Co.,  long  prior  to  November  25,  1896;  and  that  on  or 
about  that  date  J.  B.  McBrvde&  Co.  made  a  sale  of  their 
stock  of  goods  to  one  W.  G.  Ilersig,  a  son-in-law  of  J.  B., 
and  a  brother-in-law  of  W.  E.  McBryde,  for  an  inadequate 
consideration,  and  on  the  agreement  of  said  Hersig  that  be 
would  pay  certain  debts  then  owing  by  J.  B.  McBryde  & 
Co.,  among  which  was  the  claim  of  the  complainants;  that 
the  sale  of  said  stock  of  goods  was  for  the  express  purpose 
of  hindering  and  delaying,  as  well  as  to  defraud  the  com- 
plainants and  other  creditors  of  J.  B.  McBryde  &  Co.,  in 
collecting  the  claims  owing  them  by  J.  B.  McBryde  &  Co.; 
that  Hersig  had  not  paid  complainants  the  indebtedness 
owing  them  by  J.  B.  McBryde  &  Co.,  but  had  failed  and 
refused  to  do  so,  notwithstanding  the  fact  that  be  was  sell- 
ing out  said  goods  and  appropriating  the  proceeds  thereof 
to  his  own  use. 

The  bill  further  alleged  that  as  a  part  of  the  pretended 
consideration  of  the  sale  of  the  stock  of  goods,  J.  B.  Mo- 
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Bryde  had  in  his  possession  and  held  a  certain  note  of  W. 
G.  Hersig,  dae  thereafter,  for  $305.30;  and  that  said  note, 
and  others  in  the  possession  of  the  defendants  to  the  bill, 
were  assets  of  J.  B.  McBryde  &  Co.,  which  in  equity  should 
be  subjected  to  the  payment  of  their  debts.  The  bill 
required  answers  under  oath,  prayed  for  a  disclosure  of  all 
property,  or  the  proceeds  thereof,  in  the  hands  of,  or  under 
the  control  of  each  of  the  defendants  and  belonging  to  J.  B. 
McBryde  &  Co.,  so  that  their  creditors  might  resort  thereto 
and  collect  the  claims  owing  them  by  McBryde  &  Co. 

In  addition  to  the  other  relief  sought  in  the  bill,  the  com- 
plainants prayed  for  and  obtained,  on  December  26, 1896,  a 
temporar)^  injunction,  restraining  J.  B.  and  "W.  E.  McBryde 
from  selling,  assigning,  incumbering,  or  in  any  manner  dis- 
posing of  any  property  or  effects  in  their  possession  or  under 
their  control,  except  such  as  is  exempt  by  law. 

On  February  24,  1897,  John  V.  Far  well  &  Co.,  ha\ring  a 
judgment  against  J.  B.  McBryde  &  Co.,  for  $373;  John  M, 
Loake  &  Co.,  having  a  judgment  against  them  for  $278; 
Isaac  Greenfelder  &  Sons,  having  a  judgment  against  them 
for  $178,  each  filed  in  said  Circuit  Court,  a  creditor's  bill; 
and  on  March  22, 1897,  Carson,  Pirie,  Scott  &  Co.,  also  filed 
in  said  Circuit  Court  a  creditor's  bill  on  a  judgment  for 
$466.37  and  costs  against  said  McBryde  &  Co.,  and  nlade 
some  others  defendants  thereto;  all  being  of  the  same  gen- 
eral tenor  as  the  bill  of  Hulman  &  Co.,  except  that  the 
respective  judgments  in  their  favor  against  J.  B.  McBryde 
&  Co.  were  of  different  dates,  and  in  the  case  of  Carson, 
Pirie,  Scott  &  Co.,  made  one  William  Abraham,  who  it 
averred  had  bought  an  interest  in  the  said  stock  of  goods 
from  W.  G.  Hersig,  subsequent  to  the  filing  of  the  bill  of 
Hulman  &  Co.,  and  C.  Fugua  &  Sons,  who  it  averred  had 
purchased  said  stock  of  goods  from  Hersig  &  Abraham,  on 
March  5,  1897,  were  made  also  defendants. 

The  record  discloses  that  the  temporary  injunction  was 
served  on  J.  B.  and  W.  E.  McBryde  on  December  28,  1896, 
and  the  summons  in  the  Hulman  &  Co.'s  bill  was  served  on 
the  defendants  therein  named  on  December  29, 1896. 
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W.  G.  Hersig  and  other  defendants  thereto  answer  these 
bills  under  oath,  and  by  express  agreement  of  the  parties, 
no  answers  were  filed  by  C.  Fugua,  William  Abraham  and 
some  other  defendants,  as  without  any  answers  from  them, 
or  replications  thereto,  the  other  answers  And  replications 
were  to  be  considered  as  adopted  by  such  parties  the  same 
as  if  expressly  filed. 

The  answer  of  W.  G.  Ilersig  filed  to  the  bill  of  IToIman 
&  Co.,  as  also  to  the  other  of  said  bills,  among  other  things 
states,  that  J.  B.  McBryde  &  Co.  sold  their  entire  stock  of 
goods,  etc.,  to  him  on  November  24,  1896,  since  which  time 
they  have  not  been  engaged  in  such  business.  He  further 
therein  admits  that  he  is  the  son-in-law  of  J.  B.  McBryde 
and  the  brother-in-law  of  W.  E.  McBryde,  aiid  he  denies 
that  the  McBrydes,  or  either  of  them,  have  made  an  assign- 
ment or  transfer  of  their  property  or  part  thereof  to  him 
which  was  merely  colorable,  and  made  with  a  view  of  pro- 
tecting their  property  or  effects,  and  placing  same  beyond 
the  reach  of  complainants'  said  judgment,  and  to  enable  the 
McBrydes  to  .control  and  enjoy  same  and  the  avails  thereof 
or  to  hinder  or  delay  complainants  in  the  collection  of  their 
debt  now  in  judgment  as  aforesaid;  and  it  further  states 
that  immediately  after  he  purchased  said  stock  of  goods 
from  the  McBrydes,  he  went  into  possession  thereof,  and  on 
December  22, 1896,  he  sold  so  much  of  said  stock  of  goods 
as  were  at  Mt.  Moriah  store  to  R.  F.  Fears,  for  $544.12,  of 
which  $194.12  is  not  secured  and  perhaps  not  collectible; 
that  on  January  18,  1897,  he  sold  the  one-half  of  said  stock 
of  goods  at  Casey  to  one  W.  Abraham  for  $2,168.84;  and 
that  on  March  6,  1897,  he  and  said  Abraham  sold  all  of  said 
stock  of  goods  to  C.  Fugua  &  Sons  for  $4,408.50. 

His  answer  further  states  that  he  purchased  said  stock  of 
goods  from  J.  B.  McBryde  &  Co.  for  $5,103.60,  which  was 
a  fair  cash  value  therefor,  and  at  that  time  J.  B.  McBryde 
&  Co.  were  indebted  to  him  for  borrowed  money,  which 
had  been  used  by  them  in  purchasing  goods  for  said  stock, 
to  the  sum  of  $661.38,  which  was  then  due  him  from  them, 
and  he,  for  the  purpose  of  collecting  the  same,  was  induced 
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to  purchase  said  stock,  and  that  he  paid  J.  B.  McBryde  & 
Co.  for  said  stock  of  ^oods  in  full,  the  consideration  so  paid 
for  same  being  as  follows : 

"  Indkbtkdnkss   Assumkd. 

To  Mills  &  AverilK  St.  Louis $  54  60 

To  B.  L.  Adams,  Casey 67  45 

To  D.  C.  Joplin,  St.  Louis 107  00 

To  Hulman  &  Co.,  Terre  Haute 8  71) 

To  Trolicht,  Dunker  &  Co.,  St.  Louis 12  00 

To  H.  Kennedy,  Casev 68  00 

To  Standard  Oil  Co.,  Emngham 4  r)2 

To  Mound  Citv  Paint  Co.,  St.  Louis 23  50 

To  Charles  Johnson,  Casev 26  50 

To  Townlev  Mantel  Co.,  Terre  Haute 162  95 

To  David  Morton,  Louisville 61  00 

To  notes  given  bv  J.  B.  McBryde  and  W.  E.  Mc- 
Bryde to  W.  G.  Hersig,  then  due 661  38 

To  cash  paid  by  Hersig  to' J.  B.  McBryde  &  Co. .  569  76" 

Notes  transferred  by  him  to  them,  the  interest  and  prin- 
cipal being  as  follows : 

*'  To  notes  on  Caleb  Case,  amount $    816  30 

To  notes  on  T.  M.  Smith,  amount 349  50 

To  notes  on  D.  F.  Moore,  amount 795^  15 

To  notes  on  defendant  for 3o5  30 

To  eighty  acres  of  real  estate 1,000  00'' 

That  he  has  paid  all  of  the  above  amounts  assumed  by 
him,  except  the  $107  due  D.  C.  Joplin,  and  $61  due  David 
Morton;  that  said  real  estate  is  fairly  worth,  at  a  fair 
cash  value,  $1,000  over  the  incumbrance,  by  way  of  mort- 
gage on  same;  that  his  said  note  against  them  for  $661.38 
was  due  and  was  a  hcma  fide  debt,  and  all  the  said  notes 
transferred  bv  him  to  them,  were  valid  notes  and  worth  the 
full  amount  expressed  in  said  notes;  that  he  has  paid  in 
full  for  said  stock  of  goods,  except  his  said  note  of  $305.30 
given  them  by  him  as  aforesaid,  and  this  he  expects  to  pay 
when  it  is  due  by  its  terms;  that  the  sale  to  him  by  J.  B. 
McBryde  &  Co.  of  said  stock  of  goods  \vas  in  absolute 
good  faith  and  not  for  the  purpose  of  hindering  and  delay- 
ing their  creditors  from  collecting  any  debts  owing  them 
by  the  McBrydes. 


598  Appellate  Couets  of  Illinoi& 

■ ■!  I  I  I  !■!■■■       II       IM  I  ^ 

Vol.  80.]  Hulman  &  Co.  v.  J.  B.  McBr3*de  &  Co. 

He  further  states  in  his  answer,  that  it  was  understood 
and  agreed  by  him  and  J.  B.  McBryde  &  Co.,  that  if  he 
could  make  arrangements  with  Hulman  &  Co.  so  that  they 
would  wait  on  him  until  a  note  given  by  the  Mclirydes  to 
them  for  $350.12,  dated  November  15,  1896,  and  due  sixty 
days  after  date,  was  due,  then  he  (Hersig)  was  to  assume 
and  pay  same  when  it  was  due  by  its  terms;  but  he  avers 
that  Hulman  &  Co.  refused  to  carry  out  such  arrangement, 
and  insisted  that  he  should  sign  two  notes,  each  for  $350.12, 
due  to  Hulman  &  Co.,  and  owing  by  the  McBrydes,  both 
of  which  were  judgment  notes,  which  he  refused  to  do, 
although  he  offered  to  give  his  own  note  to  them  for  said 
amount,  due  at  the  same  time  said  two  notes  were,  his  note 
not  to  be  a  judgment  note;  but  Hulman  &  Co.  refused  to 
take  his  note  therefor,  and  they  took  judgment  against  the 
McBrydes  on  these  two  said  notes  before  the  expiration  of 
the  sixty  days  the  notes  were  to  run,  under  the  power  to 
confess  judgment  at  any  time  after  their  date,  contained  in 
said  two  notes. 

The  answer  further  denies  that  Hersig  agreed  to  assume 
the  debt  owing  by  the  McBrydes  to  Hulman  &  Co.,  as  stated 
in  their  bill. 

The  answer  further  states  that  J.  B.  McBrvde  &Co.  were 
indebted  to  Mrs.  J.  B.  McBryde  in  the  sum  of  $947.95  for 
borrowed  money  used  in  their  store,  and  were  also  indebted 
to  Ernest  McBryde  for  $305  borrowed  money,  also  used  in 
their  store,  and  out  of  the  consideration  received  for  said 
stock  of  goods,  they  paid  those  debts. 

The  answer  further  denies  all  the  other  allegations  of  the 
bill,  and  denies  that  the  complainants  are  entitled  to  the 
relief  or  any  part  of  same,  demanded  in  the  bill,  and  asks  to 
be  dismissed  with  his  reasonable  costs,  etc.  This  answer 
has  attached  to  it  the  following  affidavit: 

"State  OF  Illinois,  ) 
Clark  County.       ) 

On  this  13th  day  of  April,  1897,  before  me  personally 
appeared  W.  G.  Hersig  ana  made  oath  that  he  has  read  the 
aoove  answer  subscribed  by  him,  and  knows  the  contents 
thereof,  and  that  the  same  is  true,  of  his  own  knowledge, 
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except  as  to  matters  which  are  stated  on  his  information 
and  belief,  and  as  to  these  matters,  he  believed  them  to  be 
true.  W.  G.  Hebsiq. 

Subscribed  and  sworn  to  before  me  this  13th  day  of 
April,  A.  D.  1897.  B.  L.  Adams, 

(Seal.)  Notary  Public." 

The  McBrydes  in  their  respective  answers,  confirm  the 
statements  contained  in  the  answer  of  Ilersig,  and  all  the 
defendants  disclaim  having  any  property  belonging  to  J.  B. 
McBryde  &  Co. 

All  the  answers  are  sworn  to  by  the  same  form  of  affida- 
vit as  that  of  Hersig. 

In  the  answers  of  J.  B.  and  W.  E.  McBryde,  they  state  in 
addition  to  what  is  stated  in  Hersig's  answer,  that  they  paid 
out  of  the  consideration  received  for  the  sale  of  their  stock 
of  goods,  valid  indebtedness  owing  by  them  to  bona  jide 
creditors  of  theirs,  all  the  cash  and  notes  received,  but  the 
following : 

One  note  signed  by  Caleb  Case,  due  August  7,  1896,  and 
one  note  signed  by  W.  G.  Hersig,  due  December  7,  1898,  for 
S305.30,  both  of  which  he,  the  said  J.  B.  McBryde,  still  owns; 
and  that  he  had  when  they  sold  said  stock  of  goods,  and  he 
now  owns  some  household  and  kitchen  furniture  worth 
$150,  and  real  estate  upon  which  he  lives  with  his  family, 
worth  $3,300,  which  is  incumbered  by  mortgage  for  $700, 
and  a  balance  of  purchase  money  due  thereon  of  $100,  and 
that  the  said  Marion  county  eighty  acres  of  land,  received 
as  part  of  the  consideration  of  the  sale  of  said  stock  of 
goods,  is  incumbered  by  mortgage  for$SOO;  and  that  W.  E. 
McBryde  has  household  and  kitchen  furniture,  used  by  him 
and  his  family,  worth  $175,  which  is  all  the  property  owned 
now  or  at  time  of  sale  of  said  stock  of  goods,  by  them  or 
either  of  them. 

At  the  April  term,  1897,  of  the  Circuit  Court  of  Clark 
County,  an  order  was  made  by  that  court,  that  the  cases  of 
Hulman  &  Co.  v.  J.  B.  McBryde  et  al,  John  V.  Farwell  &  Co. 
V.  same,  Carson,  Pirie,  Scott  &  Co.  v.  same,  then  on  the 
docket  of  that  court,  be  consolidated  and  heard  as  the  case 
of  Hulman  &  Co.  et  al.  v.  J.  B.  McBryde  &  Co.  et  al.,  and 
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leave  was  given  Frank  D.  Laura  &  Co.  to  join  therein  as 
parties  complainants;  and  the  cases  so  consoliihited  were  by 
the  court  heard  and  decree  entered  therein  on  April  IG,  1898, 
dismissing  all  of  sfiid  bills,  with  costs  to  complainants. 

The  appellants  assign  as  error,  that  the  finding  of  the 
court  under  the  evidence,  was  erroneously  for  the  defend- 
ants, when  it  ought  to  have  been  for  the  complainants;  and 
that  the  court  erred  in  entering  a  decree  against  the  com- 
plainants for  costs. 

We  have  examined  with  care,  the  various  and  lengthy 
bills  of  complaint  filed  herein,  and  the  various  answers  filed 
thereto,  with  the  aflulavits  attached  to  the  same;  also  the 
voluminous  testimony  given  on  the  trial  as  it  appears  in 
the  certificate  of  evidence  contained  in  this  lengthy  record; 
and  we  are  satisfied  that  when  all  are  fairl  v  considered,  that 
it  clearly  appears  that  the  sale  made  on  or  about  November 
25,  1896,  by  J.  B.  McBryde  &  Co.  to  W.  G.  Hersig,  of  all 
their  stock  of  goods,  was  made  to,  and  did  hinder  and 
delaj'^  the  then  various  creditors  of  JT.  B.  McBryde  &  Co. 
in  collecting  their  valid  debts  owing  them  by  theMcBrydes; 
and  that  the  consideration  paid  by  AV.  G.  Hersig  to  the 
McBrydes  was  inadequate  and  consisted  in  part  of  real 
estate,  of  little  or  no  value,  and  some  notes  on  persons 
of  questionable  responsibility,  and  not  due  for  some  length 
of  time  after  such  sale;  that  when  said  sale  was  made, 
the  property  of  J.  B.  and  W.  E.  McBryde  remaining, 
after  deducting  their  exemptions  and  the  incumbrances 
thereon,  was  wholly  insufficient  to  pay  their  debts,  all  of 
which  was  fully  known  by  the  son-in-law  and  brother-in- 
law,  W.  G.  Hersig,  when  he  bought  said  stock  of  goods,  and 
he  then  intended  to  aid  J.  B.  McBryde  &  Co.  in  their 
design  to  hinder  and  delay  such  of  their  creditors  as  they 
did  not  prefer  by  that  sale. 

As  to  the  contention  of  the  appellees  that  their  answers 
were  sworn  to,  and  the  competent  evidence  on  the  trial  did 
nr)t  overcome  the  facts  set  out  therein,  we  will  say,  that 
Avhen  the  answers  and  all  the  testimonv  is  fuUv  anal vzed  and 
considered,  it  fully  appears  that  the  Marion  county  land 


Third  District — November  Term,  1898.  601 


Young  V.  Carey. 


was  of  little  or  no  value  above  the  two  $400  mortgages  on 
it,  while  it  was  conveyed  at  the  price  of  $1,000,  subject  to 
the  mortgages,  in  the  consideration  for  the  stock  of  goods 
sold;  and  that  the  largest  part  of  the  consideration  for  this 
stock  of  goods  was  notes  not  due  for  a  long  time  after  tlie 
sale,  and  some  of  them  being  on  parties  living  in  other  and 
distant  States  from  Illinois. 

This  case  in  its  facts  is  a  much  stronger  case  of  fraud  in 
law  than  the  case  of  Oakford  &  Fahnestock  v.  James  Dun- 
lap,  63  111.  App.  498,  and  all  we  said  in  that  case,  applies 
fully  to  this  case. 

The  defendants  below,  W.  Abraham  and  C.  Fugua  &  Sons, 
when  they  purchased  parts  of  said  stock  of  goods  from  W. 
G.  Hersig,  did  so  with  notice  in  law  of  the  rights  of  Hulman 
&  Co.  and  others,  as  creditors  of  J.  B.  McBryde  &  Co.,  to 
have  the  sale  made  by  the  McBrydes  to  Hersig,  set  aside  as 
being  fraudulent  in  law,  against  them,  as  claimed  by  the 
bill  of  Hulman  &  Co.,  then  on  file,  and  the  summons  issued 
thereon,  served  on  the  McBrydes  before  they  purchased. 

We  think  from  the  facts  disclosed  by  this  record  that  the 
findings  and  decree  in  this  case  should  not  have  been 
ao-ainst  the  complainants,  as  it  was;  and  for  that  error  we 
reverse  the  decree  of  the  court  below  herein,  and  remand 
this  consolidated  cause  to  the  Circuit  Court  of  Clark  County, 
for  such  other  and  further  proceedings  therein,  in  that 
court,  as  to  equity  and  justice  appertain.  Keversed  and 
remanded. 


John  W.  Young  et  al.  v.  J.  B.  Carey  et  al. 

1,  Mandamus— 77w?  Right  to  the  Writ  Must  he  Clear,— A  relator  must 
show  a  clear  right  before  relief  will  be  granted  by  the  court  in  a  proceed- 
ing by  mandamus.    If  the  right  be  doubtful  or  uncertain  the  court  will 

not  interpose. 

a.  Sakr— Performance  of  a  Pxiblie  Duty.  —Where  the  performance  of 
a  duty  by  a  public  ofllcer  is  discretionary  and  depends  upon  the  exercise 
of  his  judgment  as  to  its  necessity  or  propriety,  the  court  will  not  inter- 
pose to  determine  how  or  when  he  shall  exercise  the  power,  but  will 
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leave  him  in  the  free  exercise  of  his  discretion  to  act  or  not  as  he  deems 
proper. 

8.  Same  —  Changing  the  Boundaries  of  Villages,  —  Whether  the 
boundaries  of  a  municipality  should  be  enlarged  or  contracted  is  not  a 
question  of  law  or  fact  for  judicial  determination,  but  purely  a  question 
of  policy  to  be  determined  by  the  legislative  department. 

4.  Same— 2>06«  Not  Lie  to  Compel  the  Trustees  of  a  Village  to  Alter 
its  Limits, — The  writ  of  mandamus  will  not  lie  to  compel  the  board  of 
trustees  of  an  incorporated  village  to  pass  an  ordinance  disconnecting 
certain  territory  when  the  board  liad  previously  decided  against  discon- 
necting the  territory  in  question. 

Petition  for  Mandamns. — ^Trial  in  the  Circuit  Court  of  Montgomery 

•  County,  on  demurrer  to  answer;  the  Hon.  Sabcuel  L.  Dwioht,  Judge. 

presiding.    Finding  and  judgment  for  respondents;  appeal  by  relator. 

Heard  in  this  court  at  the  November  term,  1898.    Affirmed.    Opinion 

filed  February  11.  1899. 

IIowETT  &  Jktt  and  J.  M.  Bakkr,  attorneys  for  appellants, 
contended  that  the  statutory  discretion  must  be  exercised 
for  the  public  good,  and  should  be  controlled  by  judgment 
and  not  by  pajsaion  or  prejudice.  When  a  discretion  is 
abused  and  made  to  work  an  injustice  it  is  admissible  that 
it  shall  be  controlled  by  mandamus.  Village  of  Olencoe  v. 
The  People,  78  111.  388^ 

The  word  may  means  shall  whenever  the  rights  of  the 
▼)ublic  or  a  third  person  depend  upon  the  exercise  of  the 
power  of  performance  of  a  duty  to  which  it  refers.  James 
V.  Dexter,  112  111.  491. 

The  petition  for  mandamus  in  the  case  of  Brokaw  v. 
Commissioners,  130  III.  491,  brought  under  section  71  of  the 
Road  and  Bridge  Law,  which  is  apparently  discretionary 
and  contains  the  word  may^  the  court  in  the  opinion  said : 

When  a  discretion  is  abused  and  made  to  work  an  injus- 
tice, it  is  admissible  that  it  shall  be  controlled  by  manda- 
mus.   See  also  Gillinwater  v.  Railroad  Co.,  13  111.  4. 

If  a  discretionary  power  is  exercised  with  manifest  in- 
justice, the  courts  are  not  precluded  from  commanding  its 
duty  exercised.  They  will  interfere  where  it  is  clearly 
shown  that  the  discretionary  power  is  abused.  Such  abuse 
of  discretion  will  be  controlled  by  mandamus.     A  public 
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officer  or  inferior  tribunal  may  be  guilty  of  so  gross  an 
abuse  of  discretion  or  such  an  evasion  of  positive  duty  as  to 
amount  to  a  virtual  refusal  to  perform  the  duty  enjoined,  or 
to  act  at  all  in  contemplation  of  law;  in  such  a  case  man- 
damus will  afiford  a  reraedv.  Dental  Examiners  v.  The 
People  ex  rel.,  123  111.  2:1^1,  citing  Tapping  on  Mandamus, 
66-19;  Wood  on  Mandamus,  64;  Com'rs  of  Poor  v.  Lynan, 
2  McCord  (S.  C),  170;  The  People  v.  Perry,  13  Barb.  206; 
Arberry  v.  Beavers,  6  Texas,  457. 

The  word  may^  or  %hall^  when  used  in  the  statute,  may 
read  interchangeably,  as  may  best  express  the  legislative 
intention.  The  rule  adopted  by  this  court  is,  the  word  may 
means  Tnufd^  or  %1»aU^  only  in  cases  where  public  interests  and 
rights  are  concerned,  and  the  public  or  third  persons  have 
a  claim  dejure^  that  the  power  shall  be  exercised.  Fowler 
v.  Pirkins,  77  111.271. 

Where  the  petition  clearly  shows  that  the  petitioner  has 
a  personal  interest  in  the  thing  he  seeks  to  compel  the 
respondents  to  do — that  he  has  been  injured  in  his  personal 
interests  by  the  refusal  of  the  defendants  to  do  a  duty 
imposed  upon  them  by  law,  which  is  in  their  power  to  do 
or  perform,  and  he  has  a  clear  legal  right  to  have  the  act 
done,  mandamus  will  lie.  People  ex  rel.  v.  Masonic  B. 
Ass'n,  98  111.  637;  North  v.  Trustees,  etc.,  137  111.  296;  High 
on  Extraordinary  Kemedies,  Sec.  431. 

The  legislature  can  not  delegate  its  power  to  make  a  law, 
but  it  can  make  a  law  to  delegate  a  power  to  determine 
some  fact  or  state  of  things  upon  which  the  law  makes,  or 
intends  to  make,  its  own  action  depend.  Locke's  Appeal, 
72  Pa.  St.  491;  quoted  with  approval  in  the  Stratton  case, 
162  111.  494-502. 

In  construing  a  new  statute,  on  any  subject,  it  is  proper 
to  consider  it  with  reference  to  the  state  of  the  law  before 
its  adoption,  and  the  previous  legislation  on  the  same  sub- 
ject. Wright  v.  People,  101  111.  126;  Wabash,  St.  L.  &  P. 
Ey.  Co.  v.  Binkert,  106  111.  298. 

It  is  a  familiar  rule  that  statutes  should  be  so  construed 
that  effect  may  be  given  to  all  of  their  provisions,  so  that 
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no  part  will  be  inoperative  or  superfluous.     I.  C.  R.  R.  Co. 
V.  City  of  Chicago,  138  111.. 453. 

Under  section  1  of  the  act  of  1872,  the  conditions  on 
which  territory  may  be  annexed  to  a  village  are  :  A  peti- 
tion in  writing  therefor,  signed  by  three-fourths  of  the 
voters,  and  the  owners  of  three-fourths  (in  value)  of  the 
property,  etc.,  and  that  the  territory  to  be  annexed  shall 
be  contiguous  to  the  village,  and  not  embraced  within  its 
limits.  When  these  facts  exist,  the  board  ma3^  by  ordi- 
nance, annex  the  territory,  which  ordinance  is  to  be 
recorded.  The  legislature  has  not  invested  the  board  of 
trustees  with  any  discretionary  power  to  determine  whether 
the  annexation  is  expedient  or  not,  but  has  itself  deter- 
mined in  advance,  that  the  existence  of  the  facts  stated 
settles  the  question  of  the  advisability  of  the  annexation. 
The  village  board  is  authorized  to  find  the  facts  that  the 
territory  is  contiguous  to  the  village,  and  that  the  petition 
is  signed  by  the  proper  number  of  voters  and  owners. 
WhitUker  v.  Village  of  Venice,  150  111.  195-202. 

Lane  &  Cooper,  attorneys' for  appellees. 

Where  a  subordinate  body  is  vested  with  power  to  deter- 
mine a  question  of  fact  the. duty  is  judicial,  and  th.ough  it 
can  be  compelled  by  mandamus  to  determine  the  fact,  it  can 
not  be  directed  to  decide  it  in  a  particular  wa}^  however 
clearly  it  be  made  to  appear  what  the  decision  ought  to  be. 
County  of  St.  Clair  v.  The  People  ex  reh,  85  111.  39G;  People 
ex  rel.  v.  McCorraick,  106  111.  184;  People  ex  rel.  v.  Dental 
Examiners,  110  111.  ISO;  People  ex  rel.  v.  Commissioners  of 
Highways,  118  111.  239;  North  v.  Trustees  of  the  University 
of  Illinois,  137  III.  296;  Hildreth  v.  Heath,  1  111.  App.  82. 
People  ex  rel.  v.  Commissioners  of  Highways,  32  111.  App. 
164;  People  ex  rel.  v.  Trustees  of  Schools,  42  111.  App.  HO. 

The  office  of  the  writ  of  mandamus  is,  in  general,  tp  com- 
pel the  performance  of  mere  ministerial  acts  prescril>ed  by 
law.  It  lies,  however,  also  to  subordinate  judicial  tribunals, 
to  compel  them  to  act  where  it  is  their  duty  to  act,  but 
never  to  require  them  to  decide  in  a  particular  manner.    It 
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is  not,  like  a  writ  of  error  or  appeal,  a  remedy  for  erroneous 
decisions.  Judo^es  of  Oneida  Common  Pleas  v.  People,  18 
Wend.  92;  People  ex  rel.  v.  Common  Council  of  Troy,  78 
N.  Y.  33. 

"  Where  the  performance  of  an  act  depends  upon  the  pre- 
vious formation  of  an  opinion  as  to  its  necessity,  the  exer- 
cise of  decretion  must,  of  course,  be  involved."  People  v. 
Commissioners  of  Highways,  118  111.  245. 

The  office  of  the  writ  of  mandamus,  when  directed  to 
subordinate  tribunals  exercising  judicial  or  discretionary 
power,  is  to  compel  them  to  act,  where  it  is  their  duty  to 
act,  but  never  to  compel  them  to  decide  in  a  particular 
manner.  Mandamus  will  not  lie  to  compel  it;  and  where  it 
is  an  end  which  may  be  attained  in  different  ways,  by  dif- 
ferent means  not  specifically  prescribed  by  law,  it  will  not 
lie  as  to  the  ways  and  means,  but  only  as  to  the  end.  So 
when  the  duty  enjoined  id  simply  to  act  or  decide  upon  a 
particular  case  arising,  it  will  lie  to  compel  action  or  decis- 
ion, but  not  its  character  or  effect,  how  they  shall  act,  or 
what  they  shall  do,  their  decision  being  discretionary;  and 
where  the  duty  claimed  arises  only  upon  a  condition  of  fact 
to  be  found,  and  no  other  person,  officer  or  tribunal  is  desig- 
nated to  iind  it,  the  authority  to  determine  the  question  of 
its  existence  rests  with  the  one  charged  with  the  duty  so 
conditioned,  and  until  the  condition  is  so  found,  the  duty 
prescribed  can  not  be  compelled.  «  *  *  People  v.  Com- 
missioners of  Highways,  32  111.  App.  164. 

Without  a  clear  expression  on  their  part,  it  is  not  to  be 
presumed  that  the  legislature  intended  to  make  it  impera- 
tive. We  find  in  the  statute  no  such  expression,  and  are  of 
the  opinion  they  have  not  so  made  it.  Mandamus,  there- 
fore, will  not  lie  to  compel  its  performance.  St.  Clair 
County  V.  The  People,  85  111.  396. 

A  subordinate  body  can  be  required  to  act,  but  not  how 
to  act,  in  a  matter  as  to  which  it  has  the  right  to  exercise 
its  judgment.  The  trustees,  being  vested  with  the  power  to 
determine  whether  the  sureties  on  a  treasurer's  bond  are 
sufficient,  will  not,  by  mandamus,  be  comjielled  to  decide 
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that  they  are.    See  cases  cited.     People  v.  Trustees  of 
Schools,  42  III.  App.  60;  People  v.  Davis,  93  111.  134. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court 

Appellants  filed  their  petition  for  a  peremptory  writ  of 
mandamus  to  require  appellees,  as  members  of  the  board  of 
trustees  of  the  village  of  Donnellson,  to  pass  an  ordinance 
to  disconnect  certain  described  territory  from  the  boundary 
of  the  village.  Appellees  answered  the  petition,  claiming 
the  powers  conferred  upon  them  by  the  statute  as  a  board  of 
trustees  of  such  village  in  respect  to  the  disconnection  of 
territory  was  discretionary,  and  they  as  such  board  having, 
upon  proper  application  to  them,  refused  to  disconnect  such 
territory,  were  not  subject  to  control  by  judicial  proceed- 
ings, and  denied  the  petitioners'  right  to  the  writ  of  man- 
damus. A  demurrer  was  interposed  to  the  answer,  which 
was  by  the  court  overruled,  whereupon,  appellants  abiding 
by  their  demurrer,  final  judgment  was  pfiven  against  appel- 
lants refusing  the  mandamus  and  for  costs,  from  which  they 
have  appealed  to  this  court,  and  have  assigned  such  action 
of  the  court  for  error,  by  which  they  seek  a  reversal  of  such 
judgment. 

It  was  held  in  City  of  Galesburg  v.  Hawkinson,  75  111. 
152,  that  an  act  of  the  legislature,  so  far  as  it  attempts  to 
confer  power  upon  the  courts  to  change  the  boundaries  of 
municipal  bodies  by  annexing  or  disconnecting  territory,  is 
unconstitutional,  such  acts  being  in  their  nature  legislative, 
and  not  judicial  acts;  the  power  can  not  be  either  legisla- 
tive or  judicial,  as  the  legislature  may  be  disposed  to  retain 
it,  or  surrender  it  to  the  judiciary.  If  the  boundaries  of 
municipal  corporations  can  be  altered  or  changed  by  the 
leorislature  at  discretion,  and  the  authorities  are  to  that 
effect,  then  the  courts  can  not  be  invested  with  such  power, 
as  it  is  legislative  power. 

In  Whittaker  v.  Village  of  Venice,  150  111.  196,  it  was 
souffht  bv  the  common  law  writ  of  certiorari  to  review  the 
proceedings  of  the  village  board  by  which  certain  territory 
had  been  annexed  to  the  village  and  its  boundaries  thereby 
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enlarged,  and  it  was  there  held  that  the  action  of  the 
trustees  in  passinof  the  ordinance  of  annexation  was  legisla* 
tive  in  its  character;  whether  the  boundaries  of  a  city  or 
village  should  be  enlarged  or  contracted  is  not  a  question 
of  law  or  fact,  for  judicial  determination,  but  purely  a 
question  of  policy  to  be  determined  by  the  legislative  de- 
partment. 

From  the  authorities  we  have  cited,  it  conclusively  fol- 
lows that  the  acts  of  the  board  of  trustees  sought  to  be 
coerced  by  the  proceedings  herein,  are  of  a  legislative  char- 
acter, the  performance  of  which  is  exclusively  within  its 
province  to  decide.  Had  the  board  refused  to  act  no  doubt 
mandamus  would  lie  to  com  pel  action,  but  in  no  event  could 
the  nature  of  its  'decision  be  controlled.  Having  decided 
against  disconnecting  the  territory  in  question,  no  power  or 
necessity  existed  for  the  interposition  of  the  court,  and  its 
judgment  will  be  affirmed. 

Judgment  aifirmed. 


80    607 
1808  394 


Chicago  &  Alton  Railroad  Co.  v.  Elisha  T.  Ilarbor. 

1.  Verdicts— WTierg  the  Declaration  Contains  One  Oood  Count. — 
If  the  declaration  contains  one  good  count,  it  wiU  be  sufficient  to  sus^ 
tain  a  verdict,  even  though  aU  the  other  counts  are  defective. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit 
Court  of  Sangamon  County;  the  Hon.  James  A.  Creiohton,  Judge,  pre- 
siding. Verdict  and  judgment  for  plaintiff:  appeal  by  defendant. 
Heard  in  this  court  at  the  November  term,  1898.  Affirmed.  Opinion 
filed  February  7,  1899. 

Patton,  Hamilton  &  Patton,  attorneys  for  appellant. 

In  pleading  upon  statutes,  when  there  is  an  exception  in 
the  enacting  clause,  the  plaintiff  must  show  that  the  defend- 
ant is  not  within  the  exception.  Otherwise,  the  declaration 
will  be  bad  after  vertlict.    C  B.  &  Q.  v.  Carter,  20  111.  390; 
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G.  W.  R.  R.  V.  Hanks,  36  111.  2S1;  T.,  P.  &  W.  v.  Lavery, 
71  111.  522;  Knick.  Ins.  Co.  v.  Tolman,  80  111.  106;  Mahler 
V.  Sinsheimer,  20  111.  App.  401;  Abney  v.  Austin,  6  111. 
A  pp.  49. 

• 
Chapin  4&  Woodruff,  attorneys  for  appcUco. 
An  objection  which  goes  to  the  sufficiency  of  the  decla- 
ration must  be  tested  on  demurrer.     It  is  too  late  after 
verdict.     Matson  v.  Swanson,  131   111.  263;  C,  B.  &  Q.  v. 
Harwood,  90  111.  425. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court 

Appellee  sued  appellant  for  negligently  running  or  back- 
ing its  train  of  cars  at  a  hi<i^hway  crossing,  whereby  the 
former  was  injured  while  attempting,  with  due  caro,  to 
cross  such  highway  with  team  and  wagon.  A  trial  by  jury 
resulted  in  a  verdict  and  judgment  against  appellant  for 
$1,000,  from  which  it  prosecutes  this  appeal. 

In  support  of  a  reversal  of  the  judgment  it  is  insisted 
that  some  of  the  counts  of  the  declaration  are  insufficient  to 
support  such  judgment,  and  for  such  reason  the  motion  in 
arrest  of  judgment  should  have  prevailed  in  the  trial  court. 
We  are  of  the  opinion  there  were  good  counts  in  the  decla- 
ration free  from  the  objections  miide,  and  to  which  the  evi- 
dence in  the  case  was  applicable,  and  for  this  reason  the 
^motion  in  arrest  of  judgment  was  properly  denied.  It  is 
also  insisted  the  verdict  is  against  the  evidence,  that  the 
court  refused  proper  and  gave  improix)r  instructions  to  the 
jury,  and  that  the  damages  are  excessive. 

There  was  conflict  of  evidence  resjxjcting  the  negligence 
of  the  appellant,  and  as  to  the  care  of  appellee  at  the  time 
of  his  injury,  and  in  view  of  the  condition  of  the  record  in 
those  respects  we  feel  compelled  to  accept  the  venlict  of 
the  jury  as  decisive  of  those  questions.  Upon  the  whole, 
we  think  the  law  was  fairly  stated  to  the  jury,  and  there 
was  no  material  error  in  giving  or  refusing  instructions. 
Neither  do  we  regard  the  damages  so  far  excessive  as  to 
require  a  reversal  at  our  hands  for  that  reason.    The  jury 
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beard  the  evidence  and  the  trial  judge  has  approved  the 
verdict  and  we  find  no  sufficient  reason  for  setting  it  aside. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 


Illinois  Central  Railroad  Company  v.  Lena  Lindgren^ 

Administratrix. 


bO       009 
95     "863 


1.  Verdicts—  When  Not  to  be  Disturbed,— The  verdict  of  the  jury  will 
not  be  disturbed  except  when  manifestly  against  the  weight  of  the  evi- 
dence and  where  the  latter  is  contradictory. 

2.  Ordinary  Care— Person*  in  PtrHoun  Positions,  — ^When  in  a  peril- 
ous position,  a  person  is  not  held  to  the  exercise  of  the  same  care  and 
prudence  as  he  will  be  when  in  a  place  of  security. 

Trespass  on  the  Case.— Deatli  from  negligent  act.  Trial  in  the  Cir- 
cuit Court  of  Champaign  County;  the  Hon.  Francis  M.  Wright,  Judge, 
presiding.  Verdict  and  judgment  for  plaintiff;  appeal  by  defendant. 
Heard  in  this  court  at  the  November  term,  1898.  Affirmed.  Opinion 
filed  February  7,  1899. 

J.  S.  Wolfe,  attorney  for  appellant;  John  G.  Drknnan, 
district  attorney  I.  C.  R.  R.  Co.,  of  counsel. 

To  go  on  a  railroad  crossing  in  the  way  of  a  train  which 
can  be  neither  seen  nor  heard,  but  which  would  be  either 
visible  or  audible,  except  for  some  temporary  hindrance  to 
sight  or  hearing,  is  to  be  negligent. 

Where  pi aintifif  went  forward  intodanger, which  permanent 
obstructions  made  it  impossible  to  see,  and  which  a  passing 
noise  made  it  difficult  to  hear,  the  permanence  of  obstruc- 
tions to  the  sight  made  hearing  his  best  reliance;  a  few 
moments'  delay  would  have  given  him  the  full  benefit  of  it. 
He  acted  with  less  prudence  than  the  law  exacts.  Central 
R.  R.  Co.  of  N.  J.  V.  Smalley,  39  Atl.  Rep.  695;  4  Neg.  Cas. 

Oebb  &  Phtlbrick,  attorneys  for  appellee. 

The  flagman  not  being  visible  or  not  in  a  position  where 
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he  could  warn  parties  approaching  of  the  sitaation  so  far  as 
this  plaintiff  is  concerned,  was  the  same  as  though  there 
was  no  flagman  there.  JL  S.  &  M.  So.  B.  E.  Co.  v.  John- 
son, 135  111.  651. 

It  is  the  duty  of  a  flagman  stationed  at  a  public  crossing 
by  a  railway  company  to  know  and  give  timely  warning  of 
the  near  approach  of  trains,  and  the  public  have  the  right  to 
rely  upon  a  reasonable  performance  of  his  duty.  C,  R.  I. 
&  P.  Ry.  Co.  V.  Clough,  134  III.  586. 

When  a  company  places  a  flagman  at  a  crossing  charged 
with  a  duty  to  display  proper  signals  of  warning  on  the 
approach  of  a  train,  the  public  ma}'  have  a  right  to  rely  on 
the  absence  of  a  warning  and  presume  the  track  to  be  clear. 
C,  M.  &  St/P.  Ry.  Co.  V.  Wilson,  133  111.  55;  C,  R.  I.  &  P. 
R.  R.  Co.  V.  Clough,  134  III.  586. 

An  engineer,  while  his  locomotive  was  standing  near  the 
crossing,  at  the  instant  a  person  was  crossing  the  track  in 
front  of  his  engine,  negligently  and  maliciously  caused  the 
steam  to  escape,  whereby  the  team  was  made  to  run  off  and 
the  injury  inflicted;  the  company  was  liable.  T.  W.  &  W. 
Ry.  Co.  V.  Harmon,  47  111.  298. 

Railroads  operating  their  franchise  in  populous  cities,  and 
over  and  along  public  thoroughfares,  where  the  hazard  of 
persons  and  property  is  great,  will  be  held  to  the  exercise 
of  a  degree  of  caution  and  skill  commensurate  with  the  haz- 
ard. T.  W.  &  W.  Ry.  Co.  V.  Harmon,  47  III.  298;  L.  S.  & 
M.  S.  Ry.  Co.  V.  Johnson,  135  III.  651. 

Ms.  Presiding  Justice  Burroughs  delivered  the  opinion 
of  the  court. 

This  case  was  before  this  court  at  a  former  term  on  a 
writ  of  error,  and  is  reported  as  Lingreen  v.  I.  C.  R.  R.  Co., 
61  III.  App.  174,  where  a  former  judgment  therein,  in  favor 
of  the  I.  C.  R.  R.  Co.,  was  reversed  and  the  case  remanded 
for  another  trial,  which  resulted  in  a  verdict  and  judgment 
against  the  I.  C.  R.  R.  Co.  for  $2,541,  and  it  now  brings 
the  case  to  this  court  by  appeal,  and  urges  a  reversal  of  that 
judgment  on  the  grounds  the  evidence  fails  to  show  thi^ 
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the  appellee's  intestate  was  using  ordinary  care  for  his 
safety  when  he  was  killed;  that  the  coart  gave  improper 
and  refused  proper  instructions,  and  improperly  modified 
proper  instructions,  requested  by  appellant. 

The  evidence  showed  that  Charles  Lindgren,  appellee's  in- 
testate, between  four  and  five  o'clock  in  the  afternoon,  while 
attempting  with  his  carriage  and  horses  to  cross  the  tracks 
of  the  appellant's  railroad  at  a  crossing  of  one  of  the  prin- 
cipal streets  in  the  cit}"^  of  Champaign,  where  the  trains  on 
appellant's  railroad,  crossing  there,  can  not  be  seen  on 
account  of  buildings,  except  wh^re  they  cross  this  street, 
was  thrown  from  his  carriage  on  account  of  the  horses 
becoming  frightened  at  an  engine  approaching  this  street 
crossing.  It  also  shows  that  the  engineer  in  charge  of  the 
engine,  seeing  the  team  drawing  the  carriage  was  about  to 
cross,  stopped  to  let  it  pass  over.  The  team,  however,  seeing 
and  hearing  the  engine  so  near  to  them,  became  frightened 
and  were  attempting  to  run  away;  but  the  driver  had  nearly 
succeeded  in  quieting  them,  when  the  engineer  started  it  in 
motion  again,  which  caused  them  to  become  more  frightened 
and  they  did  then  run  away,  turning  the  carriage  over  and 
killing  Mr.  Lindgren. 

It  is  true  that  the  evidence  tends  strongly  to  show  that 
Mr.  Lindgren  did  not  himself  attempt  to  prevent  the  team 
from  running  away,  leaving  the  management  of  them  to 
the  driver,  who  is  shown  to  have  been  a  capable  one,  but 
it  fully  appears  that  from  the  time  the  horses  saw  and 
became  frightened  at  the  engine  until  the  carriage  was 
overturned,  was  but  a  very  short  time;  and  it  is  not  unrear 
sonable  to  suppose  that  there  was  more  likelihood  of  the 
driver  controlling  the  team  alone,  as  he  was  driving  when 
attempting  to  cross  the  railroad,  than  if  he  was  interfered 
with  in  their  management  b}"^  Mr.  Lindgren. 

The  evidence  shows  that  the  appellant  was  required  by 
city  ordinance  to  keep,  and  had  kept  a  flagman  at  this  cross- 
ing, for  a  number  of  years;  and  that  this  flagman  was 
accustomed  to,  and  usually  did,  signal  persons  not  to  cross 
this  street  crossing,  when  an  engine  or  train  was  approach- 
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ing  near  thereto:  and  although  this  flagman  was  at  this 
crossing  when  this  carriage  and  team  approached,  be  did 
not  signal  for  it  not  to  cross;  which  failure  to  signal  was  taken 
by  those  in  the  carriage  as  meaning  that  they  could  safely 
cross;  and  as  they  did  not  hear  or  see  any  engine  or  train 
about  to  cross,  they  deemed  it  safe,  and  attempted  to  go 
over,  which  attempt  resulted  as  hereinbefore  stated. 

We  believe  from  all  the  evidence  in  this  record,  that  the 
jury  were  justified  in  believing  therefrom,  that  Mr.  Lindgren 
was  using  due  care  for  his  safety  when  he  was  killed  as 
aforesaid. 

As  to  the  ruling  of  the  Circuit  Court  on  the  instructions, 
we  are  not  unmindful  that  those  complained  of  contain  some 
inaccuracies  when  read  singly,  but  when  all  the  instructions 
as  given,  are  read  as  one  charge,  as  they  should  be  (see 
Whitney  &  Starrette  Co.  v.  O'Rouke,  172  111.  183),  they 
fairly  gave  the  law  of  this  case  applicable  to  the  pleadings 
and  the  evidence;  so  that  on  the  whole  record  we  do  not 
believe  that  the  appellant  was  unduly  prejudiced  by  any  of 
the  instructions  given,  refused,  or  modified. 

As  we  believe  the  evidence  warranted  the  verdict,  and, 
on  the  whole  record,  the  proceedings  and  result  are  fairly 
correct,  we  afiirm  the  judgment  in  this  case.  Judgment 
aflSrmed. 

Mr.  Justice  Wright  took  no  part  in  the  consideration  or 
decision  of  this  casein  this  court,  as  he  presided  in  the  court 
below  at  one  of  the  trials  of  this  case  in  that  court. 


M.  P.  Schenk^  Chester  Schenk  and  Caroline  Bnssell  t. 

Mercy  Schenk. 

1.  Administrators— ikfaj^  he  Appointed  to  Preaei-ve  an  Estate  until 
Probate  of  H'ilL—The  County  Court  may  appoint  any  person  as  admin- 
istrator to  collect  and  preserve  an  estate  of  a  decedent  until  the  probate 
of  his  will  or  administration  of  his  estate  is  granted,  whenever  any  con- 
tingency happens  that  is  productive  of  great  delay  before  letters  testa- 
mentary or  of  administration  can  be  issued. 
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Administration  of  Estates.— Trial  in  the  Circuit  Court  of  Fulton 
County,  on  appeal  from  the  County  Court;  the  Hon.  John  A.  Gray, 
Judge,  presiding.  Finding  for  petitioner;  appeal  by  defendant.  Heard 
in  tliis  court  at  the  November  term,  1898.  Affirmed.  Opinion  filed 
February  7,.1809. 

W.  SooTT  Edwards,  attorney  for  appellants. 

During  any  contest  in  relation  to  the  probate  of  anj^  will 
before  the  same  is  recorded,  or  during  any  contest  over  the 
right  of  executorship,  or  to  administer  the  estate  of  any  per- 
son dying  testate  or  intestate,  or  when  any  contingency 
happens  which  is  productive  of  great  delay  before  letters 
can  be  issued,  the  County  Court  may  appoint  any  person  or 
])ersons  administrator  to  collect,  etc.  Sec.  11,  Adm'r  Act, 
Ilurd's  S.  1897. 

It  does  not  contemplate  or  provide  for  any  petition,  and 
outside  of  what  is  contsiined  in  the  petition  filed  in  this  case, 
which  was  not  offered  in  evidence,  there  is  not  one  word  of 
evidence  that  brings  this  case  within  the  law  above  cited.  No 
evidence  that  there  is  a  contest  over  any  will,  or  over  the 
right  to  administer,  or  to  bring  the  case  within  any  of  the 
provisions  of  any  part  of  that  section  of  the  statute. 

Chiperfield,  Grant  &  Chiperfield  and  Lawrence  W. 
James  and  J.  D.  BuEoikENRiDGB,  attorneys  for  appellee. 

Per  Curiam. 

Appellee,  widow  of  John  Schenk,  deceased,  filed  her  peti- 
tion in  the  County  Court  of  Fulton  County,  setting  up  that 
her  husband  died  March  26,  1898,  leaving  a  will  and  a  large 
amount  of  real  and  personal  property;  that  the  will  was 
admitted  to  probate  May  3,  1898;  that  Chester  Schenk,  the 
executor  named  in  the  will  had  prosecuted  an  appeal  from 
the  order  admitting  the  will  to  probate,  which  was  still  pend- 
ing;  that  her  award  had  not  been  set  out  to  her  and  that 
iissets  of  the  estate  were  in  danger  of  being  lost  pending  the 
appeal  and  praying  that  an  administrator  be  appointed  to 
collect.  The  County  Court  appointed  W.  C.  Worley, 
administrator  to  collect,  and  appellants  appealed  to  the  Cir- 
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cuit  Court.  Upon  a  hearing  in  the  Circuit  Court,  the  order 
of  the  County  Court  was  affirmed  and  judgment  rendered 
against  appellants  for  costs. 

The  action  of  the  court  below  is  fully  supported  by  sec- 
tion 11,  chapter  3,  of  the  Revised  Statutes,  entitled  "  Admin- 
istration of  estates,"  which  reads : 

'*  During  any  contest  in  relation  to  the  probate  of  any  will, 
testament  or  codicil,  before  the  same  is  recorded,  or  until  a 
will  which  may  have  once  existed,  but  is  destroj^ed  or  can- 
celed, is  established  and  the  substance  thereof  committed  to 
I'ecord  with  proof  thereupon  taken,  or  during  any  contest 
in  regard  to  the  right  of  executorship,  or  to  administer  the 
estate  of  any  person  dying  testate  or  intestate,  or  whenever 
any  other  contingency  happens  that  is  productive  of  great 
delay  before  letters  testamentary  or  of  administration  can 
be  issued  upon  the  estate  of  such  testator  or  intestate  to  the 
person  or  persons  having  the  legal  preference  to  the  same, 
the  County  Court  may  appoint  any  person  or  persons  as 
administrators  to  collect  and  preserve  the  estate  of  such 
decedent  until  probate  of  his  will,  or  until  administration  of 
his  estate  to  be  granted,  taking  bond,"  ete.     Schenk  et  al.  v. 

Schenk,  2. 

Complaint  is  made  because  the  court  rendered  judgment 
against  appellants  for  costs.  So  far  as  the  costs  of  enter- 
ing the  order  of  appointment  of  Worley  in  the  County 
Court  is  concerned,  that  should  be  paid  out  of  the  assets  of 
the  estate;  but  all  other  costs  were  occasioned  by  the  resist- 
ance of  appellants  and  should  be  paid  by  them.  We  are 
not  disposed  to  reverse  the  judgment  because  the  court 
included  in  its  order  for  payment  of  costs  the  small  fee  due 
the  county  clerk  for  entering  the  order  of  appointment. 
Order  affirmed. 
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M.  P.  Schenk  et  ah  v.  Mercy  Schenk. 

1 .  Appeals— ^(Wi  an  Order  of  the  County  Court  Admitting  a  WiU 
to  Probate — Must  be  to  the  Circuit  Court,— An  appeal  from  the  order  of 
the  County  Court  admitting  a  will  to  probate  is  not  a  suit  or  proceeding 
at  law  or  in  chancery,  within  the  meaning  of  section  8  of  tlie  Appellate 
Court  act.  The  appeal  is,  therefore,  properly  taken  to  the  Circuit  Court 
of  the  county. 
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Prolmte  Proceedinipi.— Trial  in  the  Circuit  Court  of  Fulton  County, 
on  appeal  from  the  County  Court  of  said  County;  the  Hon.  John  A. 
Orat,  Judge,  presiding.  Appeal  dismissed  for  want  of  jurisdiction. 
Heard  in  this  court  at  the  November  term,  1898.  Reversed  and 
remanded.    Opinion  filed  February  7,  1899. 

W.  SooTT  Edwards  and  H.  W.  Masters,  attorneys  for 
appellants. 

Section  8,  Chap.  37,  R.  S.,  the  Appellate  Court  act,  is  a 
general  statute  creating  these  Appellate  Courts  and  regu- 
lating the  practice  therein  and  defining  the  jurisdiction 
thereof.  It  became  in  force  July  1, 1877,  and  was  amended 
in  1887.  Section  14,  of  Chap.  148,  the  statute  of  Wills,  went 
into  force  July  1,  1872.  It  is  a  special  statute.  S.  &  C. 
Stat,,  Chap.  148. 

There  is  no  repugnancy  in  the  two  sections.  The  Appel- 
late Court  act  regulates  appeals  from  final  judgments^ 
orders  or  decrees  in  any  suit  or  proceeding  at  law  or  in 
chancery,  etc.,  while  section  14  of  the  statute  of  wills  reg- 
ulates an  appeal  from  an  order  of  the  County  Court  and 
Probate  Court,  allowing  or  disallowing  any  will  to  probate, 
which  is  not  a  proceeding  at  law.  It  is  not  inter  partes^  but 
in  rem.  It  is  informal  without  written  pleadings;  it  is  of  a 
summary  character  and  there  are  no  hostile  parties ;  there 
is  no  jury  and  no  contest. 

A  suit  or  proceeding  at  law,  as  those  terms  are  used  in 
section  8  of  the  Ap})ellate  Court  act,  as  amended,  must  be 
understofxi  to  mean  a  suit  or  proceeding  instituted  and  car- 
ried on  in  substantial  conformity  with  the  forms  and  modes 
prescribed  by  the  common  law  (Grier  v.  Cable,  159  111. 
29-36);  and  that  proceedings  for  the  probate  of  a  will  in 
the  County  Court  do  not  come  within  that  definition. 

This  case  is  not  a  suit  or  proceeding  at  law  or  in  clian- 
cery,  within  the  meaning  of  the  Appellate  Court  act,  and 
the  appeal  was  properly  taken  to  the  Circuit  Court  from 
the  County  Court.  The  repeal  of  a  statute  by  implication 
is  not  favored.  Bruce  v.  Schuyler,  4  Gil.  221;  Ottawa  v. 
La  Salle  Co.,  12  111.  339;  McDonough  Co.  Sup.  v.  Campell,  42 
111.  490;  Hume  v.  Gossett,  43  111.  297;  Cole  v.  Van  Eiper, 
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44  III.  68;  Harding  v.  R.  K  &  St.  L.  Co.,  65  111.  90;  Wragg 
V.  Penn.  Tp.,  94  111.  11;  Holton  v.  Daly,  106  111.  131;  Hyde 
Park  V.  Oakwooks  Cemetery  Ass'n,  119  111.  141. 

James  &  Breckenbidoe,  attorneys  for  appellee,  contended 
that  while  the  widow  may  not  be,  in  legal  sense,  strictly  a 
creditor,  she  is  a  preferred  claimant,  made  so  by  "  law,'*  with 
a  status  fixed  and  defined  too  immovably  to  be  changed  or 
altered  at  the  behest  of  either  avarice  or  ill-will.  Strawn  v. 
JStrawn,  53  111.  203;  Phelps  v.  Phelps,  72  111.  545;  Miller  v. 
Miller,  82  111.  463;  York  v.  York,  38  111.  522. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

This  was  an  appeal  to  the  Circuit  Court  from  an  order  of 
the  County  Court  allowing  the  will  of  John  Schenk  to  pro- 
bate. The  Circuit  Court  sustained  the  motion  of  appellee 
to  dismiss  the  appeal,  and  dismissed  the  same  for  want  of 
jurisdiction,  from  which  order  appellants  prosecute  this 
ap])eal. 

The  only  question  presented  by  the  record  for  our  decision 
is,  whether  an  api)eal  from  the  order  of  the  County  Court, 
admitting  a  will  to  probate,  is  given  by  law  to  the  Circuit 
Court,  or  whether  the  appeal  lies  directly  to  this  court* 

Section  14  of  the  statute  in  regard  to  wills  provides: 

"  Appeals  may  be  taken  from  the  order  of  the  County 
Court,  allowing  or  disallowing  any  will  to  probate,  to  the 
Circuit  Court  of  the  same  county,  by  any  i)erson  interested 
in  such  will,  in  the  same  time  and  manner  as  appends  mav 
be  taken  from  justices  of  the  peace,  except  the  appeal  bond 
and  security  may  be  approved  by  the  clerk  of  the  Countv 
Court;  and  "the  trials  of  such  appeals  shall  be  de  naooP 

It  is  contended  by  appellee  that  this  section  is  superseded, 
or  repealed  by  implication,  by  section  8  of  the  Appellate 
Court  act.  No  direct  decision  of  the  Supreme  Court  or 
any  of  the  Ap|)ellate  Courts  have  been  cited  to  sustain  this 
point,  and  so  far  iis  we  are  advised  no  such  decisions  exist. 
It  is  insisted,  however,  by  counsel  for  appellee,  that  the 
reiisoning  of  the  Supreme  Court  contained  in  the  case  of 
Union  Trust  Co.  v.  Trumbull,  137  111.  146,  and  Lee  v.  People, 
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140  111.  586,  and  other  like  cases,  by  which  the  court  reache<l 
the  conclusion  that  section  8  of  the  Appellate  Court  act  as 
amended  in  1887,  had  the  effect,  by  implication,  of  repealing 
section  122  of  the  County  Court  act,  should  with  like  force  and 
effect  be  applied  to  section  14  of  the  statute  in  regard  to  wills. 
We  are  not,  however,  disposed  to  apply  the  doctrine  of  those 
cases  further  than  the  Supreme  Court  itself  has  extended  it, 
and  have  reached  the  conclusion  that  the  reasoning  of  the 
Supreme  Court,  contained  in  the  later  case  of  Grier  v.  Cable, 
159  111.  29,  has  the  greater  analogy  to  the  question  here  pre- 
sented. In  the  latter  case  it  was  held  that  the  presentation 
and  allowance  of  claims  against  the  estates  of  decedents  are 
in  no  proper  sense  suits  or  proceedings  at  law  or  in  chancery, 
but  purely  statutory  proceedings,  provided  for  the  prompt 
and  summary  presentation,  allowance  and  classification  of 
all  just  claims  against  such  estates.  While  the  probate  of 
a  will  may  be  of  ancient  jurisdiction  in  certain  courts,  the 
same  may  also  be  said  of  claims  against  the  estates  of 
decedents,  the  jurisdiction  thereof  being  still  retained,  under 
our  constitution,  by  the  common  law  courts.  Darling  v. 
McDonald,  101  111.  370.  Still  it  can  not  be  justly  said  that 
the  jurisdiction  conferred  by  the  statute  in  regard  to  wills  is 
in  any  proper  sense  a  suit  or  proceedingat  law  or  in  chancery, 
but  is  purely  and  merely  a  statutory  proceeding  provided 
for  the  prompt  and  summary  method  of  probating  and  giv- 
in£r  effect  to  wills  in  testate  estates. 

Our  conclusion  then  is,  that  this  is  not  a  suit  or  proceed- 
ing at  law  or  in  chancery,  within  the  meaning  of  section  8 
of  the  Appellate  Court  act,  and  that  the  appeal,  therefore, 
was  properly  taken  from  the  County  Court  to  the  Circuit 
Court,  and  for  the  error  in  dismissing  such  appeal  the  judg- 
ment of  the  Circuit  Court  will  be  reversed  and  the  cause 
remanded. 
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B.  F.  Cutler  t.  Paul  Sours,  Mrs.  J.  U.  Cottlngham  and 

Mary  8.  Spriggs. 

1.  Roads  and  Bridqbs — Power  of  the  Supervisors  to  Revoke  Pro- 
ceedings,— Where,  in  the  oourse  of  proceedings  to  lay  out  a  highway,  an 
appeal  is  taken  to  three  supervisors,  such  supervisors  have  aU  the 
authority  given  by  the  statute  to  the  commissioners  of  highways;  and 
if,  after  making  an  order  laying  out  the  highway  as  petitioned  for,  and 
after  proceeding  to  ascertain  the  total  damages  for  the  same,  they  are 
of  the  opinion  that  such  damages  are  manifestly  excessive  and  that 
the  payment  thereof  will  be  an  unreasonable  burden  upon  the  taxpayers 
of  the  township,  they  have  power  to  and  may  lawfully  revoke  all  the 
proceedings  had  by  them  upon  such  petition. 

Certiorari,  to  quash  proceedings  of  supervisors  in  highway  matteni. 
Trial  in  the  Circuit  Court  of  Coles  County;  the  Hon.  Frank  K.  Dukn, 
Judge,  presiding.  Judgment  for  petitioner;  appeal  by  respondents. 
Heard  in  this  court  at  the  November  term,  1898.  Reversed  and  re- 
manded with  directions. 

Andrews  &  Vaitse,  attorneys  for  appellant. 

The  return  made  by  the  inferior  tribunal  should  contain 
a  complQte  history  of  the  proceedings  in  itself,  and  should 
not  merely  adopt  as  true,  statements  in  the  petition  or  affi- 
davit for  the  writ.  Star  Glass  Co.  v.  Longley,  64  Ga.  57G; 
Mann  v.  Swift,  3  Cow.  (N.  Y.),  61. 

Commissioners  and  supervisors  on  appeal  have  power  to 
revoke  after  damages  are  assessed.  Revised  Statutes 
(S.  &  C),  Chap.  121,  Sec.  48;  Smith  v.  Com.  of  Highways, 
150  111.  393;  People  v.  Com.  of  Highways,  103  111.  640-645; 
People  v.  Com.  of  Highways,  88  111.  141. 

The  appeal  taken  by  Williams  and  Cunningham  to  the 
County  Court  was  a  valid  appeal.  Revette  v.  Ilace,  153 
III.  672;  Chronic  v.  Pugh,  136  111.  539-544;  Town  of  Part- 
ridge  v.  Snyder,  78  111.  519. 

The  County  Court  has  jurisdiction  of  appeals  from  judg- 
ments of  justices  of  the  peace.  A  distinction  must  be  made 
between  error  in  the  exercise  of  jurisdiction  and  lack  of 
jurisdiction  of  the  subject-matter.  Wenner  v.  Thornton, 
98  111.  165. 
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j_  ___j  II — 

While  section  59  of  chapter  121  (S.  &  C.  Statutes)  con- 
fers the  same  power  on  the  supervisors  as  the  commission- 
ers, it  does  not  limit  its  exercise  to  the  manner  prescribed 
in  previous  sections  as  to  its  exercise  by  the  highway  com- 
missioners.   Board  of  Supervisors  v.  Magoon,  109  111.  150. 

James  W.  &  Edward  C.  Craig,  attorneys  for  appellees, 
contended  that  the  statute  applies  to  no  cases  except  where 
a  jury  has  been  waived,  and  to  no  other  class  of  cases.  Under 
no  circumstances,  in  this  sort  of  a  case  before  the  court 
now,  could  a  jury  have  been  waived,  because  there  are  no 
questions  of  fact  that  could  have  been  submitted  to  the 
determination  of  a  jury.  This  exact  question  has  been 
decided  in  the  case  of  Wackerle  v.  The  People,  168  111.  250; 
Martin  v.  Martin,  170  111.  18. 

Mr.  Presiding  Justice  Burroughs  delivered  the  opinion 
of  the  court. 

This  was  a  common  law  writ  of  certiorari  in  the  Circuit 
Court  of  Coles  County,  issued  on  the  petition  of  the  appel- 
lees against  the  appellant  and  two  others,  supervisors  of 
Coles  county,  requiring  them  to  send  up  the  record  of  a  cer- 
tain proceeding  in  regard  to  the  laying  out  of  a  highway  in 
the  town  of  Lafayette,  in  that  county,  and  asking  the  court 
to  quash  the  order  of  those  supervisors,  made  on  March  28, 
1898,  in  the  proceedings  regarding  the  said  highway. 

The  petition  for  the  writ  of  certiorari  alleges  that  a  valid 
petition  for  a  new  highway,  describing  it,  was  presented  to 
the  commissioners  of  highwaj^s  of  that  town,  and  the  same 
was  denied  by  the  commissioners;  an  appeal  was  regularly 
taken  from  their  decision  to  the  three  supervisors,  and  by 
them  the  decision  of  the  commissioners  denying  the  peti- 
tion was  reversed,  and  the  petition  for  the  highway  allowed, 
after  which  the  supervisors  proceeded  to  ascertain  the  dam- 
ages to  the  three  land  owners  over  whose  land  the  proposed 
highway  passed. 

The  supervisors  agreed  with  one  of  the  land  owners  to 
take  $120  as  his  damages  for  the  highway  passing  over  bis 
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land,  and,  being  unable  to  agree  with  the  other  two,  caused 
their  damages  to  be  assessed  by  a  jary  before  a  justice  of 
the  peace,  on  September  19,  1897,  where  one  was  allowed 
$112.40,  and  the  other  $169  damages,  which  made  the  total 
amount  of  damages  for  the  highway,  as  thus  ascertained, 
$401.40. 

On  September  23,  1897,  the  supervisors  made,  and  filed 
with  the  town  clerk  of  the  town  of  Lafavette,  their  order  in 
regular  form,  laying  out  the  highway  as  petitioned  for, 
with  a  plat  and  survey  of  the  same  attached. 

On  September  29,  1897,  the  two  land  owners  whose  dam- 
ages had  been  assessed  before  the  justice  perfected  an 
appeal  to  the  County  Court  of  Coles  County,  from  such 
assessment;  and  at  the  March  term,  1898,  of  that  court,  on 
the  trial  of  their  cases  thus  appealed,  their  damages  were 
assessed,  one  at  $270  and  the  other  $730. 

On  March  28,  1898,  it  being  within  ten  days  after  the 
County  Court  had  entered  the  judgments  aforesaid,  two  of 
the  supervisors  (the  other  having  been  given  notice)  met  in 
pursuance  of  notice  given  to  all  the  parties  in  interest,  and 
made  an  order  in  this  petition  for  a  road  proceeding  in 
which  they  recited  in  full  all  of  the  foregoing  facts,  and  all 
the  proceedings  concerning  the  petition  for  a  road,  and  then 
stated  that  they  ^'  being  of  the  opinion  that  the  damages 
finally  assessed  by  the  jury  at  the  March  term  of  the  County 
Court  of  Coles  County,  in  the  within  case,  are  manifestly 
too  high,  and  the  payment  of  the  same  would  be  an 
unreasonable  burden  upon  the  taxpayers  of  the  town  of 
Lafayette,  do  hereby  revoke  all  the  proceedings  had  upon 
within  petition,  this  28th  day  of  March,  A.  D.  1898." 
Which  order  was,  on  the  day  it  was  made,  filed  in  the  office 
of  the  said  town  clerk,  and  by  him  entered  in  his  highway 
record. 

The  petition  for  the  writ  of  certiorari  had  attached  to  it, 
and  made  a  part  thereof,  a  copy  of  all  the. proceedings  and 
files  in  the  highway  in  question,  certified  to  by  said  town 
clerk,  as  being  correct,  and  the  petition  asked  that  a  writ  of 
certiorari  issue,  requiring  the  three  supervisors,  whom  it 
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made  defendants,  to  cause  the  record  of  the  orders  and  pro- 
ceedings on  this  road  petition  to  be  certified  to  the  court, 
and  prayed,  upon  a  hearing,  the  court  would  quash  the  order 
of  the  supervisors  made  upon  this  petition  for  a  road  on 
March  28,  1898,  as  the  same  was  void  for  want  of  jurisdic- 
tion in  the  supervisors  to  make  it,  after  they  had  made  the 
valid  order  of  September  23,  1 897,  declaring  it  a  highway. 

The  supervisors,  having  been  served  with  the  writ,  made 
return  thereto,  in  which  they  stated  that  the  certified  copy 
of  the  orders,  proceedings,  and  files  made  in  the  petition 
for  the  road  in  question,  as  contained  in  the  petition  for  the 
writ,  was  true  and  correct. 

The  supervisors  then  moved  the  court  to  quash  the  writ 
of  certiorari,  which  was  denied,  and  on  motion  of  the  peti- 
tioners the  court  quashed  the  order  of  the  supervisors 
made  March  28,  1898,  as  prayed  in  the  petition  for  the  writ 

The  appellant,  having  perfected  an  appeal  to  this  court 
from  this  judgment,  brings  the  case  here  and  urges  us  to 
reverse  the  same,  on  the  ground  that  the  court  improperly 
denied  the  motion  of  the  supervisors  to  quash  the  writ,  and 
improperly  quashed  the  order  of  the  supervisors  made  March 
28,  1898. 

The  principal  contention  of  the  appellees  in  this  court  is 
that  under  the  provisions  of  our  road  and  bridge  act,  when 
the  supervisors,  on  September  23,  1897,  after  they  had 
ascertained  the  aggregate  amount  of  damages  to  be  $401.40, 
that  the  owners  of  the  land  over  which  the  road  was  to 
pass  were  entitled  to,  by  agreement  with  one,  and  assess- 
ment of  damages  by  jury,  before  a  justice,  as  to  the  other 
two,  made  their  order  in  proper  form,  laying  out  the  road 
as  a  highway,  and  on  the  same  day  filed  it,  together  with  a 
survey  and  plat  of  the  road,  with  the  town  clerk  of  the 
town  of  Lafayette,  they  were  without  power  or  jurisdiction 
afterward  to  make  the  order  they  did  on  March  28,  1898, 
revoking  their  former  proceedings  on  this  petition  for  the 
road. 

The  appellant  contends  that  inasmuch  as  the  two  land 
owners  properly  appealed  to  the  County  Court  from  the 
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assessment  of  their  damages  before  the  justice,  and  such 
appeals  were  not  determined  until  within  ten  days  before 
March  28,  1898,  then,  and  not  until  then,  was  it  finally 
ascertained  that  the  total  damages  for  the  road  was  $1,220; 
and  as  the  supervisors  were  then  of  the  opinion  that  such 
damages  as  were  thus  finally  ascertained  were  manifestly 
excessive,  and  the  payment  of  that  amount  would  be  an 
unreasonable  burden  upon  the  taxpayers  of  the  town  of 
Lafayette,  under  Sections  39,  47  and  48,  of  Chapter  121, 
S.  and  C.  III.  Statutes,  1896,  they  then  had  the  power  and 
jurisdiction  to  make  the  order  of  revocation  that  they  did. 

We  are  of  the  opinion  that  the  three  supervisors  to  whom 
the  appeal  from  the  decision  of  the  commissioners  of  high- 
ways denying  this  road  petition  was  taken,  had  all  the 
authority  given  by  our  road  and  bridge  act  to  the  commis- 
sioners in  regard  to  this  road  petition.  (See  Sec.  60,  S.  and  C. 
111.  Statutes,  1896,  p.  3578.  And  under  Sec.  39,  Ibid.,  p.  3568, 
they  were  required,  before  they  ordered  the  road  to  be 
established,  to  ascertain,  as  in  that  act  thereinafter  provided, 
the  aggregate  amount  of  damages  the  owners  of  the  land 
over  which  the  road  passed  would  be  entitled  to;  provided 
that,  in  case  an  appeal  was  taken  from  the  assessment  of 
damages  before  the  justice  of  the  peace,  they  might,  in  their 
discretion,  make  an  order  laying  out  the  road,  either  before 
or  after  such  appeal  was  determined,  in  the  manner  in  the 
said  act  thereinafter  provided;  that  is,  first,  the  supervisors 
had  to  ascertain  the  total  amount  of  damages  to  be  paid  to 
the  land  owners  (mentioned  in  the  section)  before  the\'  could 
order  the  road  to  be  established;  second,  these  damages  they 
must  ascertain  in  the  manner  provided  in  that  act;  and  third, 
they  might,  in  their  discretion,  in  the  manner  provided  in 
that  act,  make  an  order  laying  out  such  road  before  or  after 
the  determination  of  an  appeal,  in  case  an  appeal  is  taken 
from  the  assessment  of  such  damages,  before  the  justice  of 
the  peace. 

By  section  40  of  this  act  the  supervisors  were  directed 
to  ascertain  such  damages,  if  the}'  could,  by  agreement  with 
such  land  owners  as  were  competent  to  contract;  or,  if  such 
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damages  could  not  be  ascertained  by  agreement,  then  by 
sections  41,  42,  43,  44,  45  and  46  of  thin  act,  they  could 
ascertain  them  by  procuring  an  assessment  thereof  by  jury 
before  a  justice  of  the  peace,  where  the  trial  must  be  con- 
ducted as  in  other  civil  cases,  and  the  verdict  of  the  jury 
assessing  such  damages  must  be  returned  to  the  justice  and 
entered  upon  his  docket  in  the  nature  of  a  judgment. 

By  section  47  of  this  act,  the  supervisors  must,  within  ten 
days  after  the  total  amount  of  such  damages  were  thus 
ascertained,  either  by  agreement  with  the  parties  or  by 
assessment  before  a  justice  of  the  peace  and  jury,  as  above 
stated,  hold  a  meeting  to  finally  determine  upon  the  laying 
out  of  the  road;  and  by  section  48  of  this  act,  when  such 
damages  were  not  wholly  agreed  upon,  and  the  supervisors 
were  of  the  opinion  that  the  <Iamages  assessed  by  the  jury 
were  manifestly  too  high,  and  the  payment  of  the  same 
would  be  an  unreasonable  burden  upon  the  taxpayers  of  the 
town,  they  might  revoke  all  proceedings  had  upon  the  peti- 
tion for  the  road,  by  a  written  order  to  that  eflfect,  which 
annulled  all  the  proceedings  had  upon  the  petition  for  the 
road. 

It  seems  to  us  that  it  is  clear,  from  the  provisions  of  said 
sections  of  this  act  referred  to  bv  us,  that  it  was  intended 
by  the  legislature  to  thereby  give  the  supervisors  (whose 
decisions  in  such  matters  are  made,  by  section  61  of  the  act, 
final,)  full  power  and  discretion  to  revoke  and  annul  all  the 
prior  proceedings  and  orders  made  on  a  road  petition,  when- 
ever it  is  necessary  to  ascerUiin  the  aggregate  amount  of 
damages  that  shouhi  be  paid  to  the  land  owners  over  whose 
land  the  proposed  road  passed,  by  assessing  the  siime  by 
jury,  and  the  verdict  fixes  such  damages  at  a  sum  so  large 
that  in  the  judgment  of  the  supervisors  it  is  manifestly  too 
high,  and  the  payment  thereof  would  be  an  unreasonable 
burden  upon  the  taxpayers  of  the  town.  But  if  this  whole- 
some power  and  discretion  are  given  the  supervisors  to  be 
exercised  only  when  such  a  wrongful  result  is  reached  in  the 
assessment  of  such  damages  by  the  jury  in  the  justice  court, 
but  ceases  when  the  same  result  is  reached  on  the  final 
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assessment  of  such  damages  in  the  same  case,  on  an  appeal, 
in  another  court,  then,  indeed,  is  the  power  given  short  in 
the  final  accomplishment  of  the  very  wholesome  result 
intended. 

We  are  satisfied  that  by  a  fair  construction  of  these  sec- 
tions of  our  statute  the  power  to  revoke  for  the  cause  named 
in  the  statute  continues  in  the  supervisors  until  the  damages 
are  finally  ascertained  by  the  verdict  of  a  jury  on  an  appeal, 
if  an  appeal  is  taken  from  the  assessment  thereof  by  the 
jury  before  a  justice. 

The  further  contention  of  the  appellees  is,  that  under  the 
provisions  of  our  road  and  bridge  act,  these  two  land  owners 
had  no  right  to  prosecute  appeals,  in  their  cases,  from  the 
judgments  entered  on  the  verdicts  of  the  jury  in  the  justice's 
court,  to  the  County  Court,  as  they  did,  but  by  the  provis- 
ions of  said  act,  their  damages,  as  assessed  by  the  jury  in 
the  justice^s  court,  was  final;  and  as  all  the  damages 
occasioned  by  laying  out  this  road,  were,  in  fact,  ascer- 
tained as  provided  by  said  act  when,  on  September  23, 1897, 
the  supervisors  made  their  order  establishing  the  road  in 
question  as  a  highway,  they  could  not  afterward  annul  the 
proceedings  on  this  road  petition,  as  was  attempted  by  them 
in  their  order  made  March  28,  1898. 

But  to  so  hold  would  be,  we  think,  to  ignore  the  proviso 
of  said  section  39,  when  it  says  that  ^^  in  case  an  appeal  is 
taken  from  the  assessment  of  damages'  before  the  justice  of  the 
peaoe^  the  commissioners  (or  supervisors,  if  on  appeal  before 
them)  may,  in  their  discretion,  make  an  order  laying  out, 
widening,  altering,  or  vacating  such  road,  either  before  or 
after  such  appeal  is  determined^  in  the  manner  hereinafter 
provided.^'*  (The  italics  are  ours.)  The  manner  thereinafter 
in  the  act  provided  being  by  the  revocation  of  the  proceed- 
ings on  the  road  petition  as  set  forth  in  section  48,  or  by 
final  confirmation  thereof,  as  provided  in  section  49. 

Besides,  in  the  case  of  Ravette  v.  Eace,  152  111.  672,  Mr. 
Justice  Magruder,  at  page  678  of  the  opinion,  says :  *'  By 
section  46,  the  verdict  of  the  jury  is  returned  to  the  justice 
and  entered  by^him  on  his  docket  in  the  nature  of  a  judg- 
ment.   The  appeal  from  this  judgment  must  be  to  a  higher 
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coart,  in  the  same  way  as  an  appeal  from  any  other  justice's 
judgment  is  taken." 

As  we  are  of  the  opinion  that  the  supervisors  had  juris- 
diction to  make  the  order  they  did  on  March  28,  1898,  we 
think  the  Circuit  Court  committed  reversible  error  when  it 
denied  the  motion  of  the  supervisors,  as  defendants  to  the 
petition  for  the  writ,  to  quash  the  writ,  and  therefore  we 
reverse  the  judgment  of  that  court  and  remand  the  case  to 
it,  with  instructions  to  quash  the  writ  and  dismiss  the  peti- 
tion on  the  motion  made  by  the  supervisors,  with  costs  to 
the  petitioners. 

Beversed  and  remanded,  with  directions  to  quash  the  writ 
and  dismiss  the  petition  at  costs  of  petitioners. 


Lake  Erie  &  W«  B.  B.  Co.  v.  Lndvig  Ericson, 

1.  FtREB  EscAPmo  FROM  LOCOMOTIVES— Prima  Fouiie  Coae.— Proof 
of  the  destruction  of  property,  by  fire  escaping  from  a  locomotive,  raises 
a  prima  fade  case  of  negligence,  which  the  defendant  may  rebut  by 
showing  the  absence  of  negligence,  or  that  tlie  plaintiff's  own  fault  or 
negligence  contributed  to  the  injury. 

Trespass  on  the  Case,  for  negligently  spreading  fire.  Trial  in  the 
Circuit  Ck>urt  of  Ford  County;  the  Hon.  John  H.  Mopfett,  Judge, 
presiding.  Verdict  and  judgment  for  plaintiff;  appeal  by  defendant. 
Heard  in  this  court  at  the  November  term,  1898.  AfiSrmed.  Opinion 
filed  February  7,  1899. 

Cloitd  &  Kkrr,  attorneys  for  appellant. 

It  is  error  to  instruct  the  jury  that  evidence  of  the  setting 
of  a  fire  by  sparks  escaping  from  a  locomotive  engine 
^' makes  k  prima  facie  case  of  negligence"  against  the  rail- 
road company.  3  Starr  &  Curtis'  Ann.  Stat,  3294,  Par.  123; 
T.,  W.  &  W.  R.  Co.  V.  Larmon,  67  111.  68,  71;  C.  &  E.  I.  R. 
R.  Co.  T.  Goyette,  133  Id.  21. 

SoHNEiDRB  &  Clements,  attorneys  for  appellee. 
When  there  is  evidence  presented  to  rebut  prima  fade 
case,  and  this  evidence  is  insufficient,  the  jury  are  sole 
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judges  of  whether  that  insufficiency  is  to  be  attributed  to 
the  character  of  the  machinery  or  the  competency  of  the 
servants.  L.  E.  &  St.  L.  R.  R  Co.  v.  Spencer,  149  111.  104, 
Failure  to  prove  that  fireman  was  careful  at  the  par- 
ticular time  in  question  after  a  prima  facte  CAse  is  estab- 
lished leaves  a  presumption  that  appellant  was  negligent. 
C.  &  A.  R.  K  Co.  V.  Quaintance,  58  111.  398. 

Mr,  Justice  Wright  delivered  the  opinion  of  the  court. 
..  Appellee  brought  a  suit  in  case  against  appellant 
for  negligently  spreading  fire  upon  his  premises,  caus- 
ing the  destruction  of  hay  and  grass,  for  which  he  recov- 
ered a  verdict  and  judgment  for  $30,  to  reverse  which 
appellant  appeals  to  this  court,  and  for  c^use  for  such  rever- 
sal insists  the  verdict  is  against  the  w.eight  of  the  evidence 
and  the  court  gave  improper  instructions  to  the  jury. 

It  is  first  argued  against  the  verdict  that  the  evidence 
fails  to  prove  that  appellant  communicated  the  fire  to  the 
premises  of  appellee.  An  examination  of  the  evidence  dis- 
closes that  appellee's  farm  is  north  of  the  track  of  the  rail- 
road, and  that  on  the  17th  February,  1898,  the  day  of  the 
fire,  there  was  a  strong  south  wind,  and  directly  after  the 
^mssing  of  a  passenger  arid  a  freight  train,  they  being  about 
a  mile  apart,  the  fire  on  appellee's  premises  was  discovered. 
After  the  fire  a  small  coal  cinder  was  found  at  the  place 
where  the  fire  appeared  to  have  started.  From  these  facts 
and  other  circumstances  in  proof,  we  think  the  jury  were 
warranted  in  finding  that  the  fire  was  communicated  from 
one  of  appellant's  engines,  and  in  the  absence  of  proof 
in  the  record  that  there  existed  other  sources  from  which 
the  fire  could  have  spread,  the  inference  was  conclusive  that 
the  fire  did  escape  from  one  of  the  engines.  It  being  estab- 
lished by  the  evidence,  as  we  think*  it  clearly  was,  that  the 
fire  was  communicated  from  the  locomotive  engine  of  appel- 
lant the  provisions  of  the  statute  in  such  cases  become  oper- 
ative, by  which  it  is  declared  that  such  fact  shall  be  taken 
as  full  prima  facie  evidence  to  charge  with  negligence  the 
corporation  who  shall  at  the  time  of  such  injury  by  fire  be 
in  use  and  occupation  of  such  railroad,  and  also  those  who 
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shall  at  the  time  have  the  care  and  management  of  such 
engine.  The  burden  was  therefore  cast  upon  appellant  to 
rebut  by  evidence  legally  sufficient  for  such  purpose,  the 
legal  presumption  of  negligence  created  by  the  statute. 
This  it  endeavored  to  do  by  showing  that  its  engines  were 
equipped  with  approved  modern  appliances  in  general  use 
for  arresting  sparks;  that  they  were  in  good  repair  and  con- 
dition and  skillfully  operated  by  competent  servants.  The 
jury  beard  and  considered  all  the  evidence  and  decided 
against  appellant's  contention.  A  strong  circumstance  in 
the  case  upon  this  point  is,  that  a  coal  cinder  about  the 
size  of  the  end  of  a  lead  pencil,  and  a  quarter  of  an  inch 
long,  was  found  at  the  place  where  the  fire  ignited.  This 
fact,  in  view  of  all  the  evidence  in  the  case,  we  think  justi- 
fied the  jury  in  finding  that  reasonable  care  had  been  omit- 
ted in  providing  the  equipment  of  the  engine,  either  in  its 
original  construction  or  examination  and  repair  afterward, 
or  in  its  operation. 

While  the  instructions  to  the  jury,  of  which  counsel  com- 
plain, may  not  be  wholly  free  from  the  objections  made  to 
them,  we  do  not  think  any  harmful  error  has  occurred  in 
this  respect.  When  all  the  instructions  are  considered 
together,  those  given  at  the  instance  of  appellant,  as  well  as 
those  on  the  part  of  appellee,  it  appears  the  law  was  fairly 
given  to  the  jury  as  favorably  as  the  rights  of  appellant 
coufd  demand,  so  far  as  applicable  to  the  evidence  and  the 
issues  being  tried. 

Finding  no  reversible  error  in  the  record  and  proceedings 
of  the  Circuit  Court,  its  judgment  will  be  affirmed. 


City  of  Areola  v.  Kate  Eckert  and  Eliza  Eekert. 

1.  Verdicts— On  Conflicting  Evidenoe,—V9 here  the  testimony  is  con- 
flicting it  18  the  peculiar  province  of  the  jury  to  determine  where  the 
truth  lies. 

Trespass  on  the  Cose,  for  damages  caused  by  raising  the  grade  of  a 
street.    Trial  in  tiie  Circuit  Court  of  Douglas  County;  the  Hon.  WiU/- 
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lAM  G.  Cochran,  Judge,  presiding.  Verdict  and  judgment  for  plaint- 
iff:  appeal  by  defendant.  Heard  in  this  court  at  the  November  term, 
18d8.    Affirmed.    Opinion  filed  February  7,  1899. 

E.  L.  Walker  and  Benj.  W.  Qere,  attorneys  for  appel- 
lant. 


HoRAOE  S.  Clark  and  John  F.  Soott,  attorneys  for  appel- 
lees. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  $400,  recovered  by 
appellees  for  damages  to  their  residence  lot,  caused  by 
appellant  raising  the  grade  of  a  street  in  front  of  it,  whereby 
surface  water  was  cast  upon  it  and  the  way  of  egress  and 
ingress  between  it  and  the  street  impaired. 

A  reversal  is  urged  because  the  court  erred  in  instructing 
the  jury,  and  because  the  dama^res  are  excessive. 

The  evidence  shows  that,  in  making  certain  street  improve- 
ments, dirt  was  hauled  and  dumped  upon  Locust  street,  in 
front  of  appellees'  property,  so  that  the  grade  of  the  street 
was  raised  from  one  to  two  feet  above  the  entire  frontage 
of  the  lot.  There  is  suiBcient  evidence  in  the  record  to  sup- 
port a  finding  that  this  improvement  impaired  appellees' 
way  of  egress  and  ingress  and  that  it  increased  the  dangers 
of  damage  to  the  property  from  surface  water.  As  is  usual 
in  cases  of  this  character,  there  was  great  difference  in  the 
opinions  of  the  various  witnesses  as  to  whether  the  value  of 
the  property  was  impaired  or  enhanced  by  the  improve- 
ment, and  upon  the  matter  of  damages.  In  the  conflict,  it 
was  the  peculiar  province  of  the  jury  to  determine.  This 
court  will  not  disturb  their  finding  in  that  regard  unless  it 
is  apparent  that  they  were  actuated  by  prejudice  or  acted 
from  mere  caprice,  and  that  does  not  appear  from  the  record. 
The  testimony  of  several  witnesses  fixed  the  damages  much 
higher  than  that  awarded. 

We  are  unable  to  see  any  serious  objection  to  any  of  the 
instructions  given  for  appellees.  Complaint  is  made  of  the 
refusal  of  a  certain  instruction  offered  by  appellant,  and  the 
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modification  of  another.  While  the  refused  instruction 
contained  a  correct  proposition  of  law,  appellant  was  not 
prejudiced  by  the  action  of  the  court  in  refusing  it  for  the 
reason  that  the  jury  were  fully  instructed  as  to  that  propo* 
sition  in  other  instructions.  There  was  no  error  in  modi- 
fying appellant's  tenth  instruction.    Judgment  affirmed. 


I.  Bynders,  Henry  Higgins  and  Joseph  B.  Askew  y.  Coxle. 

Brothers  &  Co. 

1.  Tlradinqr— Commencement  in  Debt— A  declaration  properly 
describes  an  action  of  debt  where,  in  the  commencement,  it  is  said,  *'  the 
plaintiffs  complain  of  the  defendants  of  a  plea  that  they  render  to  the 
plaintiffs  the  sum  of  $800,  which  they  owe  and  unjustly  detain  from  the 
plaintiffs.** 

Debt,  on  an  appeal  bond.  Trial  in  the  County  Court  of  Morgan 
County;  the  Hon.  Charles  A.  Barnbs,  Judge,  presiding.  Judgment 
for  plaintiffs  on  demurrer;  appeal  by  defendants.  Heard  in  this  court 
at  the  November  term,  1808.   Affirmed.    Opinion  filed  February  7, 1899. 

T.  F.  Smith  and  E.  H.  Askew,  attorneys  for  appellants. 

J.  J.  Besvb  and  Morrison  &  Worthinton,  attorneys  for 
appellees. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

Appellees  sued  appellants  in  an  action  of  debt  upon  an 
appeal  bond,  in  the  usual  form  in  the  Circuit  Court  from  a 
justice  of  the  peace.  The  declaration  is  in  the  ordinary 
form  of  such  pleading.  Appellants  demurred  to  the  decla* 
ration,  which  demurrer  was  by  the  court  overruled,  and 
appellants  abiding  by  their  demurrer,  the  court  gave  judg- 
ment for  $300  debt,  the  penalty  of  the  bond,  to  be  satisfied 
on  payment  of  $181.99,  the  damages  assessed  by  the  court, 
and  also  for  costs.  From  this  judgment  appellants  prose- 
cute this  appeal,  and  insist  the  court  erred  in  overruling  the 
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demurrer  to  the  declaration  because,  as  claimed  by  counsel, 
the  declaration  is  uncertain,  in  that  it  states  the  facts  by 
way  of  recital  and  without  positive  averment,  and  also 
because  the  declaration  does  not  conform  to  the  summons 
in  describing  an  action  of  debt. 

We  think  couixsel  misapprehends  the  declaration  in 
respect  to  the  points  made  against  it.  When  properly 
examined,  its  averments  of  fact  are  positive  and  direct.  It 
states  in  positive  terms  that  appellant  made,  executed  and 
delivered  the  bond  described  in  the  declaration,  and  avers 
also,  by  way  of  describing  the  bond,  that  it  contains  certain 
recitals,  specifying  them,  and  then  avers  the  condition  of 
the  writing  obligatory,  assigning  the  breach  thereof.  We 
are  also  of  the  opinion  the  declaration  properly  and  accu- 
rately describes  an  action  of  debt  where,  in  the  commence 
ment  of  the  pleading,  it  is  said  the  plaintiffs  complain  of 
the  defendants  ^^  of  a  plea  that  they  render  to  the  plaintiffs 
the  sum  of  $300  which  they  owe  and  unjustly  detain  from 
the  plaintiffs." 

We  are  of  the  opinion  the  declaration  was  sufficient,  and 
the  demurrer  thereto  was  properly  overruled. 

The  judgment  of  the  County  Court  will  be  affirmed. 


George  Betzer  v.  Bosa  Oonrley. 

1.  Appellate  Court  FRAcnca^Exceptions  Must  Be  Preserved,^' 
An  appellate  tribunal  can  not  inquirn  into  the  sufficiency  of  the  evi- 
dence to  support  a  judgment,  unless  there  is  an  exception  to  the  finding 
and  judgment  when  the  trial  is  by  the  judge  without  a  jury,  or  a 
motion  for  a  new  ti-ial  and  exception  to  the  overruling  of  the  same 
when  the  trial  is  by  jury. 

Aotlon  for  Slander.— Trial  in  the  Circuit  Court  of  Calhoun  Coimty; 
the  Hon.  Thomas  N.  Mehan,  Judge,  presiding.  Verdict  and  judgment 
for  plaintiff;  appeal  by  defendant.  Heard  m  this  court  at  the  Novem- 
ber term,  1808.    Affirmed.    Opinion  filed  February  7,  1809. 

GsBATHOusE  &  Selbt,  attornejs  for  appellant. 
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F.  A.  Whitesidb,  attorney  for  appellee. 

Mb.  Justiob  Wright  delivered  the  opinion  of  the  court. 

Appellee  sued  appellant  in  an  action  on  the  case  for 
slander.  A  trial  by  jury  resulted  in  a  verdict  and  judg- 
ment against  appellant  for  $1,000,  from  which  he  has 
appealed  to  this  court  and  assigned  errors  upon  the  record  by 
which  he  seeks  a  reversal  of  such  judgment.  The  errors 
assigned  and  argued  are  that  the  verdict  is  against  the 
evidence,  the  court  admitted  improper  evidence,  and  gave 
improper  and  refused  proper  instructions  to  the  jury. 
.  The  condition  of  the  record  in  this  court  is  such  that  we 
are,  by  the  well  established  rule  of  practice,  forbidden  to 
consider  any  of  the  errors  urged  upon  our  attention.  No 
motion  for  a  new  trial  is  contained  in  the  bill  of  exceptions. 
The  rule  is  settled  in  this  State  that  an  appellate  tribunal 
can  not  inquire  into  the  sufficiency  of  the  evidence  to  sup- 
port a  judgment,  unless  there  is  an  exception  to  the  finding 
and  judgment  when  tried  by  the  judge  without  a  jury,  or 
a  motion  for  a  new  trial  and  exception  to  the  overruling  of 
the  same  when  a  trial  is  had  by  jury.  I.  0.  R.  E.  Co.  v. 
O^Keefe,  154  111.  508,  and  cases  cited.  It  follows,  there- 
fore, that  we  can  not  inquire  into  the  alleged  error  that  the 
verdict  is  not  supported  by  the  evidence.  For  the  same 
reason  we  are  prohibited  from  inquiring  into  the  question 
whether  the  court  erred  in  the  rejection  or  admission  of 
evidence.  It  was  only  ground  for  a  new  trial  if  erroneous, 
and  should  have  been  so  urged,  and  on  overruling  the 
motion  for  a  new  trial,  it  should  have  been  preserved  in 
the  bill  of  exceptions  before  error  could  be  assigned  on  that 
decision  of  the  court.  Nason  v.  Letz,  73  111.  371,  and  cases 
cited.  None  of  the  instructions,  given  or  refused,  are  con- 
tained in  the  bill  of  exceptions,  and  neither  argument  nor 
authority  is  needed  to  prove  we  can  not  consider  the  errors 
assigned  upon  them  in  this  court.  The  judgment  of  the 
Circuit  Court  will  be  affirmed. 
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I  94   ,^4g       The  Decatur  Cereal  Hill  Go.  r.  Edward  J.  Oogerty. 

1.  ViCB-PRiNCiPAii— Z)^n«d,  etc.— When  He  Acts  in  Exceas  of  Hi$ 
Authority, — A  Tioe-principal  is  one  to  whom  is  deputed  the  discharge 
of  some  duty  or  the  exercise  of  some  power  which  belongs  to  the  mast», 
as  such.  But  he  does  not  act  as  a  vice-principal  when  engaged  in  any 
work  which  does  not  pertain  to  the  duty  or  pecuUar  power  of  the 
master,  just  as  an  agent  does  not  act  as  an  agent  when  doin£^  some  act 
entirely  outside  of  his  agency. 

2.  Nbqliuence— De/ecto  in  Apptiancea^Car  PvUer.— It  is  negli- 
gence on  the  part  of  a  mill-owner  to  furnish  a  rope  of  different  sizes, 
knotted  together  with  loose  ends,  for  use  upon  the  drum  of  a- car  puller. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit 
Court  of  Macon  County;  the  Hon.  Edwabd  P.  Vail,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff;  appeal  by  defendant  Heard  in 
this  court  at  the  November  term,  1898.  Affirmed.  Opinion  filed  Feb- 
ruary 7,  18W. 

Johns  &  Housum,  attorneys  for  appellant. 

A  conductor  of  a  freight  train  who  volnntarily,  even  with 
the  acquiescence  of  his  employer,  undertakes  to  uncouple 
cars  by  going  between  them  while  moving,  when  the  same 
act  could  have  been  performed  iV^hen  cars  were  stopped  or 
from  the  platform,  can  not  recover  for  an  injury.  Memphis 
&  C.  R.  Co.  V.  Graham  (Ala.),  10  So.  Rep.  283. 

Where  plaintiff  was  told  to  repair  a  dump-car  in  a  saw* 
mill  as  well  as  he  could  temporarily,  and,  without  either 
authority  or  direction,  went  with  a  piece  of  lumber  to  a 
revolving  cross-cut  saw  to  cut  the  lumber  for  the  car  and 
was  there  injured  by  the  negligent  handling  of  the  lumber, 
his  case  should  not  be  allowed  to  go  to  a  jury.  Lindstrand 
V.  Delta  Lumber  Co.  (Mich.),  32  N.  W.  Rep.  427. 

Where  an  employe  had  entire  charge  in  sinking  a  shaft, 
the  direction  of  his  fellow-workmen  and  authority  to  order 
repairs,  and  was  injured  by  defective  machinery,  he  can  not 
recover,  as  it  must  be  considered  he  knew«  or  bad  means  of 
knowing  equal  to  those  of  his  master,  concerning  the  defects. 
Wells  V.  Coe  (Colo.),  11  Pac.  Rep.  50. 
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Same  principle :  Erskine  v.  Cheno  Yal.  Beet  Sugar  Co., 
71  Fed.  Rep.  230;  Texas  Cent.  R.  Co.  v.  Lyons,  34  S.  W. 
Rep.  862. 

A  head  sawyer  having  entire  control  of  a  lever  that  regu- 
lated the  speed  of  a  saw  carriage,  while  sawing  a  crooked 
log,  ran  the  machinery  too  rapidly  and  in  consequence  was 
injured;  held,  he  could  not  recover.  Bibby  v.  Wausau  Lum- 
ber Co.  (Mo.),  50  N.  W.  Rep.  337. 

The  fact  that  one  servant  has  power  to  control  and  direct 
the  action  of  another  does  not  render  the  master  liable  for 
his  nc^gligence  unless  the  negligent  act  arises  out  of  and  is 
the  direct  result  of  the  exercise  of  the  authority  conferred 
upon  him  by  the  master  over^  his  laborers.  I.  C.  R.  R.  Co. 
V.  Swisher,  61  111.  App.  613. 

If  a  party  voluntarily  goes  into  a  known  danger  while 
pursuing  his  duties,  not  required  or  forced  by  the  master, 
and  is  injured,  he  can  not  recover.  Evans  v.  Chessmond, 
38  111.  App.  615;  Coal  Run  Coal  Co.  v.  Jones,  127  111.  379; 
Henderson  v.  Coons,  31  111.  App.  77. 

An  injury  that  is  the  natural  and  probable  consequence 
of  acts  of  negligence  is  actionable,  but  an  injury  that  could 
not  have  been  foreseen,  or  reasonably  anticipated  as  the 
probable  result  of  the  negligence,  is  not  actionable.  Moley 
V.  Pickle  Marble  Co.,  74  Fed.  Rep.  155;  Martin  v.  Cook,  14 
N.  Y.  Supp.  329. 

Mills  Bbos.  and  Hno?  Crea,  attorneys  for  appellee. 

A  servant  can  not  be  said  to  take  the  risk  of  working: 
with  defective  appliances  unless  he  knows,  not  only  the  con- 
dition of  things,  but  also  that  danger  exists  in  such  condi- 
tion.   Anderson  v.  Clark,  155  Mass.  368. 

Where  it  requires  skill  and  judgment  by  the  servant,  not 
possessed  by  ordinary  observers,  to  have  knowledge  of  haz- 
ards that  may  be  apprehended  from  the  character  and  con- 
dition of  the  appliances  or  obstructions,  he  does  not  assume 
these  hazards,  unless  possessed  of  these  requirements. 
Davidson  v.  Cornell  et  al.,  132  N.  Y.  228. 

The  fact  that  a  defect  in  an  appliance  was  open  to  plaint- 
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ifTs  inspection  (the  flange  of  an  engine  wheel  deeply  worn, 
and  that  he  knew  it  was  worn),  would  not  necessarily  defeat 
a  recovery  where  it  was  a  matter  of  skill  and  judgment 
which  he  did  not  possess  to  know  how  much  wear  and 
tear  it  would  stand.  Bridges  v.  St.  L.,  I.  M.  &  S.  S.  Co.,  6 
Mo.  App.  389. 

While  a  servant  in  the  use  of  appliances  is  bound  to  take 
notice  of  those  dangerous  defects  of  which  he  has  knowl- 
edge, and  which  are  obvious  to  his  senses,  yet  he  is  not  bound 
to  investigate  for  himself  the  department  of  work  with 
which  he  has  nothing  to  do,  and  to  set  up  his  judgment 
against  that  of  a  master.  Devlin  v.  W.,  St.  L.  &  P.  By. 
Co.,  87  Mo.  645. 

A  prudent  man  has  a  right,  within  reasonable  limits,  to 
rely  upon  the  ability  and  skill  of  the  agent  in  whose  charge 
the  common  master  has  placed  him,  and  is  not  bound  at  his 
peril  to  set  his  own  judgment  against  that  of  his  superior. 
This  was  said  where  an  employe^  at  the  command  of  his 
foreman,  left  his  regular  work  and  operated  a  cut-off  saw, 
which  proved  to  be  dangerous  by  reason  of  the  rope  which 
controlled  the  saw  being  worn  and  defective.  Indiana  Car 
Co.  V.  Parker,  100  Ind.  181;  Atlas  Engine  Works  v.  Ean- 
dall,  100  Ind.  293. 

Mr.  Justiob  Wright  delivered  the  opinion  of  the  court. 

This  was  an  action  by  appellee  against  appellant  for  negli- 
gence in  failing  to  furnish  a  reasonably  safe  rope  attach- 
ment to  a  car  puller  in  use  in  appellant's  mill,  by  reason  of 
which,  while  operating  it,  appellee  was  injured  and  lost  an 
arm.  A  trial  by  jwry  resulted  in  a  verdict  and  judgment 
against  appellant  for  $3,500,  from  which  it  appeals  to  this 
court.  The  errors  mainly  relied  upon,  in  the  argument  of 
counsel,  by  which  a  reversal  of  the  judgment  is  sought,  are 
that  the  verdict  is  not  sustained  by  the  evidence,  and  the  court 
gave  improper  and  refused  proper  instructions  to  the  jury. 

Appellee's  regular  employment  in  the  mill  of  appellant 
was  that  of  a  bookkeeper  and  clerk.  Travis  generally  tended 
the  car  puller  and  loaded  cars  out.    Turner  was  general 
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superintendent,  had  control  of  all  the  men,  and  some  times 
assisted  in  loading  and  unloading  cars,  and  in  the  operation 
of  the  car  puller.  The  car  puller  is  what  its  name  implies, 
a  device  used  to  pull  cars  by  means  of  a  rope  attachment 
hitched  to  cars  and  operated  by  means  of  a  drum  or  spool, 
around  which  the  rop)e  winds  and  unwinds,  the  power  being 
applied  by  machinery  attached  to  the  engine.  The  rope 
used  was  over  a  hundred  feet  in  length  and  about  an  inch 
and  a  half  or  two  inches  in  diameter.  At  the  time  of  the 
accident  to  appellee  the  rope  in  use  was  of  different  kinds 
and  sizes  tied  and  knotted  together  in  at  least  two  places, 
and  at  the  knotted  places  there  were  loose  ends,  without 
confinement.  The  knotted  portion  of  the  rope  was  inside  the 
mill,  next  to  the  end  used  around  the  drum.  On  August 
13,  1897,  Turner,  the  superintendent,  desiring  to  be  absent 
from  the  mill,  requested  appellee  to  take  his  place,  and 
instructed  him  to  do  everything  just  as  he  would  himself* 
During  the  day  appellee  undertook  to  operate  the  car 
puller,  when  the  knots  and  loose  ends  of  the  rope  impeded 
in  some  way  its  operation  upon  the  drum,  and  involved 
appellee's  arm  and  injured  it,  in  consequence  of  which 
amputation  became  necessary. 

It  is  first  contended  that  appellee  at  the  time  of  his  injury 
was  for  the  time  being  superintendent  of  appellant,  and, 
therefore,  a  vice-principal,  having  full  power  and  authority, 
atid  whose  duty  it  was,  to  inspect  all  machinery  and  appa- 
ratus and  condemn  and  replace  such  as  was  found  defective, 
and  for  a  failure  in  this  respect  he  could  have  no  right  of 
action  for  injuries  received  in  the  voluntary  use  of  the  de- 
fective rope.  We  are  not  inclined  to  hold  that  the  evidence 
proves  that  appellee  was  in  any  proper  sense  a  vice-principal 
on  the  day  he  was  injured.  No  authority  is  shown  by  the 
evidence  to  have  been  vested  in  Turner  by  the  board  of 
directors,  to  appoint  a  deputy,  and  if  there  was  such  evi- 
dence, it  is  not  apparent  that  it  was  the  intention  of  Turner 
to  confer  the  authority  of  the  master  upon  appellee  to  in- 
spect the  apparatus  or  machinery,  or  give  orders  and  direc- 
tions concerning  its  use.    All  the  men  for  that  day  were  at 
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the  work  respectively  designed  for  them,  the  machinery  in 
operation  and  the  absence  of  the  superintendent  was  to  be 
but  temporary.  Appdlee,  according  to  instructions  from 
Turner,  was  to  do  everything  just  as  he,  Turner,  would  him- 
self do.  This,  it  seems  to  us,  could  only  refer  to  such  duties 
as  Turner  was  accustomed  to  do  merely  as  a  fellow-servant 
It  is  not  unusual  for  the  same  person  to  be  the  representa- 
tive of  the  master  as  to  certain  duties,  and  a  mere  servant 
as  to  others,  and  when  injured  in  the  latter  capacity,  by 
reason  of  the  neglect  of  the  master,  his  rights  are  not  to  be 
abridged  because  as  to  other  duties  he  may  have  been  a 
vice-principal.  A  vice-principal  is  one  to  whom  is  deputed 
the  discharge  of  some  duty  or  the  exercise  of  some  power 
which  belongs  to  the  master,  as  such.  And  he  does  not  act 
as  a  vice-principal  when  engaged  in  any  work  which  does 
not  pertain  to  the  duty  or  peculiar  power  of  the  master, 
just  as  an  agent  does  not  act  as  an  agent  when  doing  some 
act  entirely  outside  of  his  agency.  Shear.  &  Bed.  Neg., 
231.  So  in  the  operation  of  the  car  puller,  a  business  in 
which  Turner  sometimes  engaged,  appellee  was  not  enga^^ 
in  work  in  any  manner  pertaining  to  the  duty  or  peculiar 
power  of  the  master. 

That  it  was  negligence  on  the  part  of  appellant  to  fur- 
nish a  rope  of  different  sizes,  knotted  together  with  loose 
ends,  for  use  upon  the  drum  of  the  car  puller,  seems  to  us 
too  plain  for  argument.  It  therefore  remains  to  determine, 
as  regards  the  facts  in  the  case,  whether  at  the  time  appel- 
lee received  his  injury  he  was  in  the  exercise  of  ordinary 
care.  He  was  the  bookkeeper  and  clerk  of  appellant,  and 
in  that  capacity  it  is  not  to  be  inferred  he  had  any  occasion 
to  use  the  car  puller  at  any  previous  time,  and  therefore 
his  position  was  such  as  that  he  might  be  permitted  to  rely 
upon  the  ordinary  presumption  that  the  master  had  dis- 
charged his  duty  to  the  servant  in  using  reasonable  care  to 
furnish  reasonably  safe  apparatus  for  his  use.  So  far  as 
disclosed  by  the  evidence  it  was  the  first  instance  appellee 
had  operated  the  puller,  but  from  common  observation  it  is 
reasonable  to  suppose  he  understood  its  mechanism.    The 


Third  District — November  Term,  1898.  637 

JohnBon-Brinkinaii  Commiasioii  Co.  v.  I.  H.  French  &  Co. 

first  and  only  notice  appellee  had  of  the  defects  in  the  rope 
attachment  was  the  incident  involving  the  loss  of  his  arm. 
We  have  no  hesitancy  in  saying  that  from  the  facts  and 
circumstances  in  evidence  the  jury  were  warranted  in  find- 
ing the  appellee  was  in  the  exercise  of  ordinary  care  at  the 
time  of  his  injury,  and  we  accept  the  verdict  as  decisive  of 
this  question. 

We  have  considered  the  points  made  by  counsel  for  appel- 
lant against  the  instructions  of  the  court  given  at  the 
instance  of  appellee,  and  the  modifications  of  those  offered 
by  appellant,  and  of  such  as  were  refused  by  the  court 
requested  by  appellant,  and  we  are  impelled  to  the  convic- 
tion, that  in  view  of  the  entire  series  of  instructions  given 
by  the  court,  they  composed  a  fair  and  impartial  exposition 
of  the  law  applicable  to  the  issues,  most  favorably  perhaps 
to  appellant,  and  in  this  respect  it  has  no  just  cause  for 
complaint. 

Finding  no  error  in  the  record  and  proceedings  of  the 
Circuit  Court  its  judgment  will  be  afilrmed. 


Johnson-Brlnkman  Commission  Co.  v.  I.  H.  French  &  Co» 

1.  Pleading — When  the  Common  Counts  Are  Sufficient — A  declara- 
tion which  contains  only  the  common  counts  is  sufficient  in  a  suit  to 
recover  on  a  contract,  where  the  refusal  of  the  defendant  to  accept 
com,  which  had  been  sold  and  tendered  to  him  in  accordance  with  the 
contract,  is  speciflcaUy  charged  as  the  common  ground  of  recovery. 

Assumpsit,  on  grain  contract.  Trial  in  the  Circuit  Court  of  Cham- 
paign County;  the  Hon.  Francis  H.  Wright,  Judge,  presiding.  Ver- 
dict and  judgment  for  plaintiffs;  appeal  by  defendant.  Heard  in  this 
court  at  the  November  term,  1808.  Afllrmed.  Opinion  filed  February 
7,  1899. 

Oerb  &  Philbbiok,  attorneys  for  appellant. 

A  party  to  a  contract  seeking  damages  for  its  non-per- 
formance  by  the  other  party,  must  allege  and  prove  that 
he,  the  plaintifiF,  has  himself  complied  with  all  the  condi- 
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tions  of  the  contract  required  of  him  to  be  performed,  and 
that  the  defendant  is  at  fault.  Harber  Bros.  v.  Moffat 
Cycle  Co.,  151  III.  84;  Manistee  Lumber  Co.  v.  Union 
National  Bank,  143  III.  490;  Miller  v.  Wilson,  87  III.  App. 
399;  Baird  v.  Evans,  20  111.  30. 

J.  L.  Eat,  attorney  for  appellee. 

The  work  had  been  done  according  to  contract.  Noth- 
ing, therefore,  remained  to  be  done  but  to  pay  for  the  work 
done  according  to  the  stipulated  price,  and  the  contract  was, 
therefore,  admissible  in  evidence  under  the  common  counts. 
Combs  V.  Steele,  80  111.  101;  First  National  Bank  v.  Hart, 
55  III.  67. 

Mr.  Justice  Harkeb  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  $190,  rendered 
against  appellant  in  a  suit  by  appellees,  to  recover  for  loss 
sustained  by  them  in  the  refusal  of  appellant  to  accept  and 
pay  for  three  car-loads  of  com  which  had  been  shipped  upon 
a  contract  of  purchase  made  by  appellant's  agent. 

Appellant-  is  in  the  grain  and  commission  business  at 
Kansas  City,  Mo.  Appellees  are  wholesale  dealers  in  grain 
at  Champaign,  111.  On  the  14th  of  May,  1897,  J.  F.  White^ 
acting  for  appellant,  purchased  of  appellees  three  thousand 
bushels  of  No.  3  corn,  at  twenty-five  a,nd  one-quarter  cents 
per  bushel,  to  be  shipped  to  Cairo,  destination  beyond^ 
"When  appellant's  confirmation  of  the  purchase  was  received, 
some  question  arose  o\>er  a  requirement  that  the  corn  should 
be  subject  to  Memphis  or  Nashville  inspection,  when  White 
agreed  that  if  appellees  would  ship  the  corn  to  Cairo,  it 
should  be  inspected  there;  with  that  understanding  the  com 
was  shipped  to  Cairo,  where  it  was  inspected,  and  the  certifi- 
cates, showing  it  graded  No.  2  and  3,  were  sent  to  White 
and  by  him  to  appellant.  Appellees  then  made  their 
invoice  and  sight  draft  for  the  amount  of  the  corn,  less  one 
cent  per  bushel  to  cover  shortage;  showed  it  to  White,  who 
said  it  was  satisfactory,  attached  the  draft  to  the  bill  of 
lading  and  sent  it  through  the  Citizens  Bank  of  Champaign 
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to  appellant.  When  the  draft  was  presented,  appellant 
refused  to  pay  it  unless  appellees  would  reduce  it  $130,  and 
wired  them  to  that  eflfect.  Appellees  declined  to  reduce 
the  draft,  and  appellant  continuing  in  its  refusal  to  pay,  the 
corn  was  sold  at  twenty-one  cents  per  bushel,  the  market 
price  having  declined,  and  this  suit  followed  to  recover  the 
loss. 

A  reversal  of  the  judgment  is  urged  upon  four  grounds; 
first,  there  could  be  no  recovery  on  the  declaration;  second, 
a  was  a  condition  precedent  to  have  the  corn  inspected  by 
appellees;  third,  the  court  erred  in  admitting  conversations 
between  White  and  appellees;  fourth,  the  court  gave  erro- 
neous instructions. 

It  is  objected  to  the  declaration  that  it  contains  only  the 
common  counts,  whereas  the  Qontract  should  be  declared 
on  specially  to  support  a  recovery  for  its  breach.  If  appel- 
lees had  performed  their  part  of  the  contract  and  nothing 
remained  to  be  done  except  for  appellant  to  receive  the 
corn  and  pay  for  it  (and  that  is  the  contention  of  appellees), 
the  declaration  is  sufficiently  specific.  While  there  is  not  a 
special  count  setting  out  in  full  the  contract,  the  manner 
of  the  breach,  etc.,  and  the  declaration  is  somewhat  in  the 
form  of  the  ordinary  common  counts,  it  specifically  charges, 
as  a  ground  for  recovery,  the  refusal  of  appellant  to  accept 
corn  which  had  been  sold  and  tendered  to  it  in  accordance 
with  the  contract  of  purchase,  whereby  appellees  were 
compelled  to  and  did  sell  the  corn  to  others  at  a  loss.  The 
declaration  was  sufficient  to  support  a  recovery  on  appel- 
lee's contention  of  facts. 

The  evidence  shows  the  corn  was  inspected  at  Cairo  by 
an  inspector  who  usually  inspected  grain  for  appellant  at 
that  point — Thistlewood — and  that  it  was  agreed  between 
appellees  and  White  that  Thistlewood  should  inspect  it. 
But  it  is  insisted  that  White  was  not  a  general  agent  for 
appellant  and  had  no  authority  to  agree  upon  a  Cairo 
inspection.  As  we  view  the  record,  appellant  should  be 
bound  by  any  agreement  made  by  White  with  reference  to 
inspection  not  inconsistent  with  its  mode  of  business. 
Thistlewood  had  inspected  for  appellant  at  Cairo,  and  for 
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him  to  inspect  this  corn  would  not  be  a  departure  from  its 
custom  in  that  regard.  White  knew  that  when  he  found 
it  necessary  to  agree  to  Cairo  inspection  to  have  the  deal 
closed,  and  did  so  agree,  appellant  was  bound  by  it. 

That  view  disposes  of  the  alleged  error  of  the  court  in 
allowitig  conversations  between  White  and  appellees  to  go 
to  the  jury.  So  far  as  this  deal  was  concerned,  White  was 
appellant's  agent,  and  all  said  and  done  by  him  with  refer- 
ence thereto  was  properly  heard  by  the  jury. 

There  was  no  error  in  the  instructions.  Judgment  af- 
firmed. 

Mr.  Justice  Wjsioht  took  no  part. 


Prentiss  B.  Cheney  t.  Andrew  W.  Crosg. 

1.  FoRiOEB  Adjudication— Jud^fTnenf  on  Promissory  Note,  Conebi^ 
Bive  on  Parties  in  Interest,  etc, — Where  a  note  Is  prosecuted  in  the  name 
of  one  at  the  instance  or  for  the  benefit  of  another,  person,  the  adjudica- 
tion resulting  from  such  prosecution  will  be  conclusive  as  to  such  other 
pei'sou,  not  only  as  to  what  was  determined  in  the  prosecution,  but  also 
us  to  all  other  matters  involved  or  which  could  have  been  raised  and  de- 
termined in  it. 

ABSnmpstt,  on  a  promissory  note.  Trial  in  the  Circuit  Court  of 
Jersey  County;  the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Finding 
and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court 
at  the  November  term,  1898.  Affirmed.    Opinion  filed  February  7,  1899. 

Thomas  F.  Ferns,  attorney  for  appellant. 

The  $5,600  D'Arcy  note  is  a  pledge,  deposited  by  appel- 
lant with  the  appellee  to  secure  the  payment  of  the  $5,000 
note  sued  on  in  plaintifTs  declaration,  and  the  pledgee  is  a 
trustee  for  the  appellant,  who  is  the  owner  of  the  pledge. 

A  pledge  is  a  bailment  of  personal  property  as  security 
for  some  debt  or  engagement.  S  Kent's  Com.  (14th  E.),  577; 
Story  on  Bailment,  Sec.  286,  8th  Ed.;  Jones  on  Pledges,  Sea 
1  (1883). 
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'*  A  pledgee  is  trustee  for  the  debtor."  Kirkpatrick  v. 
Hawk,  80  111.  122. 

The  pledgee  is  trustee  for  the  pledgor,  first  to  pay  the 
debt,  and  second,  to  pay  over  the  surplus,  and  he  can  not 
so  deal  with  the  property  as  to  destroy  or  even  impair  its 
value.     2  Kent's  Com.  (Uth  Ed.),  5S1. 

A  pledgee  of  securities  held  in  pledge  is  a  trustee  for  the 
owner.    Colebrookeon  Coll.  Securities,  Sec.  87  (18S3). 

The  pledcree  is  a  trustee  for  the  pledgor.  While  the 
property  is  in  the  possession  of  the  pledgee,  he  should  treat 
it  as  a  trust  property,  and  not  deal  with  it  so  as  to  impair 
or  destroy  its  value  or  incur  the  loss  of  it.  Jones  on 
Pledges,  Sec.  405  (1883). 

It  was  the  duty  of  appellee  to  proceed  promptly  to  col- 
lect the  pledged  note  at  its  maturity,  and  to  use  reasonable 
care  and  diligence  in  the  proceedings  to  collect  same.  A 
pledgee  of  negotiable  paper  is  bound  to  use  reasonable  dili- 
gence in  the  collection  of  it.  If  he  neglects  to  enforce 
payment  he  is  liable  for  any  loss  that  might  have  been  pre- 
vented by  proper  diligence  in  proceedings  to  collect  it. 
Jones  on  Pledges,  Sec.  692  (1883). 

Reasonable  diligence  in  enforcing  payment  is  required 
to  preserve  the  legal  validity  of  the  pledge  from  being 
impaired,  because  the  pledgee  only  can  do  it.  Jones  on 
Pledges,  Sec.  693  (1883). 

The  contract  of  pledge  carries  an  implication  that  the 
security  shall  be  made  effectual  to  discharge  the  obligation. 
Story  on  Bailment,  Sec.  31 1  (8th  Ed.). 

The  holder  of  collateral  securities  is  bound  to  employ 
reasonable  care,  skill  and  diligence  in  regard  to  them  to 
render  them  as  effectual  as  possible  for  the  purpose 
intended,  and  if  they  are  lost  by  the  negligence  of  the 
holder,  he  must  account  for  their  value.  Girard  v.  Marr, 
46  Penn.  St.  507. 

A  creditor  receiving  collateral  security  is  bound  in  enforc- 
ing it,  to  do  so  with  all  the  care  and  legal  skill  necessary 
to  insure  a  collection  of  its  full  value.  Negligence  or  want 
of  such  skill  amounts  to  a  positive  act  on  the  part  of 
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the  creditor  whereby  the  value  of  the  collateral  has  been 
impaired.    Clopton  v.  Spratt,  52  Miss.  261. 

Where  a  creditor  receives  collateral  securitv,  he  is  liable 
for  same  if  lost  by  his  negligence  or  want  of  ordinary  atten- 
tion and  vigilance  on  his  part.  Wood  v.  Morgan,  5  Sneed 
(Tenn.),  79. 

A  creditor  who  receives  negotiable  paper  as  collateral 
security  is  liable  for  neglect  in  enforcing  same.  Whitten 
V.  Wright,  34  Mich.  93. 

A  creditor  receivinff  collateral  securitv  is  bound  to  exer- 
cise  such  diligence  as  a  bailee  for  hire,  and  is  liable  for  loss 
arising  from  his  neglect  to  enforce  collection  with  proper 
diligence.    Hazard  v.  Wells,  2  Abbott  N.  C.  (N.  Y.)  444. 

''  If  a  party  undertaking  to  do  a  thing,  does  it  so  ill  that 
the  other  party  suffers  an  injury  thereby,  the  law  will  allow 
the  injured  party  to  recover  compensation  to  the  extent  of 
the  injury."  Id.,  Sees.  171  and  171d.  He  who  undertakes 
the  business  of  another  is  responsible,  whether  he  is  capable 
or  not.     Story  on  Bailment,  Sec.  9,  8th  Ed. 

A  creditor  who  fails  to  use  ordinary  diligence  in  collect- 
ing collaterals  is  liable  for  their  loss.  Douglas  v.  Mundine, 
57  Tex.  347. 

A  pledgee  must  use  ordinary  care  aAd  diligence  to  collect 
the  security;  he  is  liable  for  loss  resulting  from  neglect. 
The  responsibility  is  not  determined  by  the  strict  rules  of 
law  applicable  to  negotiable  paper,  but  rather  by  the  prin- 
ciples of  the  general  law  of  agency.  Roberts  v.  Thompson, 
14  Ohio  St.  1. 

Where  a  creditor  receives  a  promissory  note  as  collateral 
security  he  is  bound  to  due  diligence  in  the  collection  of  the 
debt,  and  if  anything  is  lost  by  want  of  it  he  is  to  be  the 
loser.     Cardin  v.  Jones,  23  Ga.  175. 

A  person  who  receives  notes  as  collateral  security  for  a 
debt  is  bound  to  use  due  diligence  in  collecting  same,  and  if 
they  are  lost  through  his  negligence  he  is  chargeable  with 
the  amount.     Barrow  v.  Rhinelander,  8  Johns.  Chy.  615. 

A  pledgee  makes  the  pledge  his  own  by  his  laches.  Day- 
ton V.  Trull,  23  Wend.  345. 
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Where  diligence  is  a  duty,  it  is  negligence  to  omit  such 
duty.  It  is  negligence  on  the  part  of  a  pledgee  to  testify 
carelessly  and  recklessly  in  a  suit  based  upon  a  collateral 
security  note  held  by  him  in  pledge. 

It  is  negligence  on  the  part  of  a  pledgee  to  omit  to  use 
all  reasonable  means  to  make  such  suit  successful. 

Due  diligence  means  a  course  of  legal  proceedings  accord- 
ing to  the  rules  and  principles  established  in  our  systems  of 
jurisprudence  for  the  protection  and  enforcement  of  private 
rights.    Pennoyer  v.  Neflf,  5  Otto  (U.  8.),  738. 

Due  diligence  means  all  ordinary  legal  measures  prose- 
cuted in  good  faith.  Thomas  v.  Woods,  4  Cowen  (N.  T.), 
182. 

Negligence  consists  in  the  commission  of  some  lawful  act 
in  a  careless  manner,  or  in  the  omission  to  perform  some 
legal  duty  to  the  injury  of  another.  Nicholson  v.  Erie,  41 
N.  Y.  529. 

It  is  the  duty  of  a  pledgee  of  negotiable  paper  in  prose- 
cuting a  suit  to  enforce  collection  thereof;  to  preserve  ex- 
ceptions to  errors  occurring  at  the  trial;  to  prepare  the  way 
and  to  pray  an  appeal,  or  sue  out  a  writ  of  error  against  an 
adverse  judgment.  The  grossest  mismanagement  after  all 
is  found  in  the  failure  to  appeal  from  the  judgment  itself. 
It  is  negligence  in  an  attorney  to  neglect  to  prosecute  a 
motion  for  a  new  trial.  It  was  inexcusable  to  permit  the 
time  for  appeal  to  pass  by.    Drais  v.  Hogan,  60  Cal.  121. 

An  attorney  in  an  action  in  which  an  erroneous  judgment 
has  been  rendered  against  his  client  may  sue  out  a  writ  of 
error  for  the  reversal  of  such  judgment  without  special 
authority,  and  it  is  his  duty  to  do  so.  Grosvenor  v.  Dan- 
forth,  16  Mass.  73. 

An  attorney  may  recognize  and  bind  his  client  to  prose- 
cnte  an  appeal  without  further  authority.  Adams  v.  Rob- 
inson, 1  Pick.  (Mass.),  461. 

The  pledgee  of  commercial  paper  held  in  pledge,  is  a 
trustee  for  the  owner;  he  is  bound  to  hold  and  collect  the 
same  as  it  becomes  due,  and  apply  the  proceeds  to  the  pay- 
ment of  the  debt  so  secured.    Joliet  v.  Scioto,  82  111.  549. 


644  Appellate  Courts  of  Illinois. 

Vol.  80.]  Cheney  v.  Croes. 

The  purpose  of  collateral  securities  is  to  place  in  the 
hands  of  the  pledgee  the  means  of  reimbursement  if  default 
occurs.  The  contract  of  pledge  carries  with  it  the  impli- 
cation that  the  collateral  security  shall  be  made  effectual  to 
discharge  the  debt.     Colebrooke  on  C.  S.,  Sec.  85,  1883  Ed. 

It  is  the  duty  of  the  pledgee  to  proceed  by  action  to  col- 
lect the  whole  face  value  of  the  security.  Colebrooke  on  C. 
S.,  Sec.  90,  1883  Ed. 

"  Where  the  pledge  is  a  negotiable  security  it  is  the  duty 
of  the  pledgee  to  use  all  due  diligence  to  collect  such  notes, 
or  he  will  be  liable."  Hanna  v.  Holton,  78  Pa.  334;  Lam- 
berton  v.  Windom,  12  Minn.  232;  Story  on  Bailment,  Sees. 
321,  361,  8th  Ed. 

The  diligence  required  of  a  pledgee  of  negotiable  paper 
is  the  same  as  that  required  of  an  agent  or  attorney 
employed  to  collect  the  demand.  Jones  on  Pledges,  Sec. 
692;  Buckinham  v.  Payne,  36  Barb.  (N.  Y.)  81;  Godefroy  v. 
Jay,  7  Bing.  (Eng.)  413;  Stevens  v.  Walker,  .55  111.  151; 
Walker  v.  Stevens,  79  111.  193;  Dearborn  v.  Dearborn,  15 
Mass.  316;  Lawrence  v.  McCalmont,  2  How.  (U.  S.)  427. 

A  pledgee  having  received  negotiable  paper  to  secure  a 
debt  evidenced  by  a  separate  note,  can  not  maintain  an 
action  to  enforce  payment  of  the  pledged  paper  unless  he 
also  owns  the  debt  secured  by  the  pledge.  The  separation 
of  debt  and  security  therefor  is  contrary  to  the  usual  course 
of  business.  Ware  v.  Russell,  57  Ala.  43;  Van  Eman  v. 
Stanchfield,  13  Minn.  76;  Waddle  v.  Owen,  43  Neb.  489;  61 
N.  W.  Rep.  731;  Ocean  Bank  v.  Fant,  50  N.  Y.  474;  Jones 
on  Pledges,  Sec.  419,  1883  Ed.;  Colebrooke  on  Coll.,  Sec. 
79, 1883  Ed.;  Craig  v.  Parkis,  40  N.  T.  181;  Lucas  v.  Harris, 
20  111.  165;  Dicey  on  Parties,  499,  Rule  114;  Spencer  v. 
Field,  10  Wend.  93;  Sailly  v.  Cleveland,  10  Wend.  159; 
Tiederaan  on  Com.  Paper,  1889  Ed.,  Sec.  304;  Moore  v. 
Maple,  25  111.  341;  Steere  v.  Benson,  2  111.  App.  560. 

A  privy  to  a  judgment  is  a  person  who  subsequently 
thereto  has  succeeded  to  the  rights  formerly  held  by  another 
in  property  affected  b}^  the  judgment.  Freeman  on  Judg- 
ments, Sees.  162,  181;  12  Am.  &  Eng.  Ency.  93. 
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"  By  privies,  within  the  meaning  of  the  rule,  are  meant 
heirs,  executors,  administrators,  terre  tenants,  or  those 
having  an  interest  in  remainder  or  reversion,  or  one  who  is 
made  a  party  by  law."  7  Ency.  of  PI.  &  Pr.,  857.  McCor- 
mick  V.  Fulton,  19  111.  670;  Rorke  v.  Goldstein,  86  111.  5G8; 
Northrup  v.  McGee,  20  111.  App.  108;  12  Am.  &  Eng. 
Ency.  of  Law,  p.  97. 

In  an  action  by  a  creditor  to  recover  upon  a  debt  secured 
by  negotiable  paper  pledged  as  collateral,  it  is  incumbent 
on  such  creditor  to  produce  such  pledged  paper  at  the  trial, 
or  show  why  it  is  not  produced.  Funkhouser  v.  "Wagner, 
62  111.  59. 

"  Where  a  pledge  is  lost  or  destroyed,  it  is  at  an  end  like 
any  other  bailment;  but  the  pledgee  can  not  recover  the 
debt  for  which  it  was  security,  without  showing  that  the 
loss  was  not  attributable  to  his  fault."  Lawson  on  Bail- 
ment, 1895,  Sees.  70,  332;  Stearns  v.  Marsh,  4  Denio  (N.  Y.), 
227. 

The  law  presumes  that  a  negotiable  promissory  note  was 
founded  upon  a  valid  consideration  and  such  presumption 
can  only  be  overcome  by  a  preponderance  of  legal  evidence. 
Union  Trust  Co.  v.  Kigdon,  93  111.  458;  Kerney  v.  Gardner, 
27  111.  163;  Shelden  v.  Harding,  4i  111.  71;  Thompson  v. 
Shoemaker,  68  111.  256;  Kuflf  v.^Jarrett,  94  111.  475;  Miller 
V.  Larned,  103  III.  570;  Padfield  v.  Padfield,  68  111.  210; 
Comstock  V.  Hannah,  76  111.  535. 

When  pledged  securities  are  lost  or  destroyed  while  in 
the  possession  of  the  bailee  the  burden  is  on  him  to  show 
the  exercise  by  him  of  due  care  and  diligence  according  to 
the  nature  of  the  bailment.  Shearman  and  Eedfield  on 
Negligence  (1880,  3d  Ed.),  Sec.  13;  Thomas  on  Negligence, 
6S;  Funkhouser  v.  Wagner,  62  111.  59;  Shearman  and  Eed- 
field (1880),  Sees.  220,  245;  Ouderkirk  v.  C.  N.  Bank,  119 
N.  Y.  263;  Semple  v.  Detwiler,  30  Kan.  399;  Reed  v.  Dar- 
lington, 19  Iowa,  349. 

Hamilton  &  Hamilton  and  George  W.  Herdman,  attor- 
neys for  appellee. 

The  judgment  of  the  Supreme  Court  of  New  Jersey,  in 
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the  suit  of  Andrew  W.  Cross  v.  The  Executors  of  the 
Estate  of  Mary  D'Aroy,  deceased,  upon  the  $5,600  note  of 
Mary  D'Arcy,  is  conclusive,  not  only  upon  Cross,  who  was 
indorsee  and  plaintiff  in  the  suit,  but  also  upon  P.  D. 
Cheney,  who  was  payee  and  indorser  of  said  note,  and  who 
was  a  privy  to  said  suit.  Black  on  Judgments,  Vol.  2,  Sec. 
506,  829;  Shinn,  Pleading,  Vol.  2,  Sec.  9S7;  Arenz  v.  Reihle, 
1  Scam.  840;  Horton  v.  Critchfield,  18  III  133;  Baker  v. 
Palmer,  83  111.  568;  Tloth  v.  Roth,  104  III.  35;  Leslie  v. 
Bonte,  130  111.  501. 

There  is  a  privity  between  Cheney  as  indorser  and  Cross 
as  indorsee  of  the  Mary  DArcy  $5,600  note.  Dan.  !Neg. 
Ins.,  Vol.  1,  Sec.  174,  and  note  2  (4th  Ed.). 

The  Mary  DAroy  note  of  $5,600,  as  a  cause  of  action, 
became  and  was  completely  merged  in  the  judgment  ren- 
dered by  the  Supreme  Court  of  New  Jersey,  not  only  as  to 
Cross,  indorsee  and  plaintiff,  but  also  as  to  Cheney,  pa^'ee 
and  indorser  thereof,  and  privy  to  said  judgment,  where 
the  issue  was  want  of  consideration.  Leslie  v.  Bonte  et  al., 
130  111.  501;  2  Black  on  Judgments,  Sec.  555. 

Whatever  reasonable  expense  is  necessarily  incurred  by 
the  pledgee  in  keeping  and  caring  for  the  property  pledged, 
and  protecting  it  against  liens  and  taxes  and  assessments, 
and  asserting  title  to  it  or  rendering  it  available,  is  a  fair 
charge  against  the  property.  Furness  v.  Union  Nat.  Bank, 
147  III.  575;  Furness  v.  Union  Nat.  Bank,  46  IlL  App.  525; 
Farwell  v.  Johnston,  57  111.  App.  110. 

A  reasonable  attorney's  fee  may  be  allowed.  Jones  on 
Pledges,  Sec.  680. 

Cheney,  the  appellant,  advised,  directed  and  furnished 
money  to  pay  attorney's  fees  and  costs  in  the  suit  on  the 
Mary  D'Arcy  note  in  the  Supreme  Court  of  New  Jersey, 
and  he  is  bound  by  the  judgment  in  that  suit  to  the  same- 
extent  as  Cross,  appellee,  although  said  Cheney  was  not  a 
party  to  the  suit  of  record.  2  Black  on  Judgments,  Sees. 
540,  574;  Freeman  on  Judgments,  Sees.  187,  188,  174,  175; 
Bennitt  v.  Star  Mining  Co.,  119  111.  14;  Patton  v.  Smith, 
113  111.  499;  Cheney  v.  Patton,  134  111.  422;  Cheney  y.  Pat- 
ton,  144  111.  373. 
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The  suit  on  the  Mary  D'Arcy  note  was  rightfully  brought 
in  the  Supreme  Court  of  New  Jersey,  in  the  name  of  Cross 
as  plaintiff,  who  had  the  leo;al  title  to  said  note  as  indorsee 
of  Cheney,  notwithstanding  the  principal  note  for  which 
the  D'Arcy  note  was  held  as  collateral,  had  been  assigned 
to  the  bank.  The  executors  of  Mary  D'Arcy,  who  were 
defendants  in  the  New  Jersey  suit,  could  not  contest  the 
right  of  Cross  to  maintain  said  suit  as  plaintiff.  Caldwell 
V.  Lawrence,  84  Hi.  161;  Lohman  v.  Cass  County  Bank,  87  111. 
616;  Rothschild  v.  Bruschke,  33  111.  App.  283;  Forster  v. 
Second  National  Bank,  61  111.  App.  272. 

This  cause  having  been  tried  by  the  court  without  a  jury, 
the  same  force  and  effect  will  be  given  to  the  finding  and 
judgment  of  the  court  as  would  be  given  to  the  verdict  of 
a  jury,  and  judgment  thereon.  Clark  v.  Scanlon,  33  111. 
App.  48;  Armstrong  v.  Barrett,  46  111.  App.  193;  Walsh  v. 
Dunn,  34  111.  App.  152;  Field  v.  C.  &  E.  I.  K.  R.  Co.,  71 
III.  459;  Cribbon,  Sexton  &  Co.  v.  Hicks,  72  111.  App.  447. 

When  substantial  justice  has  been  done,  the  judgment  of 
the  court  below  will  be  affirmed.  C,  C,  C.  &  St.  L.  Ry.  Co: 
V.  Hall,  72111.  App.  448;  New  England  F.  &  M.  Ins.  Co.  v. 
Wetmore,  32  111.  221;  Curtis  v.  Sage,  35  111.  22;  Beseler 
V.  Stephani,  71  111.  400. 

Mr.  Presiding  Justice  Burroughs  delivered  the  opinion 
of  the  court. 

This  was  an  action  of  assumpsit  by  Andrew  Cross  as 
plaintiff,  against  Prentiss  D.  Cheney  as  defendant,  com- 
menced and  prosecuted  to  judgment  in  the  Circuit  Court  of 
Jersey  County.  The  trial  was  before  the  court  without  a 
jury,  by  consent,  and  resulted  in  a  finding  and  judgment  in 
favor  of  the  plaintiff  for  $7,242.60  and  costs.  The  defend- 
ant brings  the  case  to  this  court  by  appeal  and  urges  us  to 
reverse  the  judgment  for  the  following  reasons  : 

(1)  The  court  erred  in  sustaining  plaintiff's  demurrer  to 
counts  one,  two  and  six  of  defendant's  second  amended  plea 
of  set-off. 

(2)  The  court  erred  in  overruling  defendant's  motion  for 
judgment  upon  the  pleadings. 
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(3)  The  finding  of  the  court  is  against  the  evidence. 

(4)  The  judgment  is  against  the  law  of  the  case,  and 

(5)  The  damages  assessed  are  excessive. 

The  declaration  sets  out  in  the  first  count  the  execution 
and  delivery  of  a  promissory  note  by  the  defendant  to  the 
plaintiff  for  $5,000,  dated  April  29,  1891,  payable  July  14, 
1891,  with  interest  after  maturity  at  the  rate  of  eight  per 
cent  per  annum,  and  if  not  paid  when  due,  and  the  note  is 
placed  in  the  hands  of  an  attorney  to  collect,  then  to  pay  ten 
per  cent  on  the  amount  due  thereon,  in  addition,  as  an 
attorney's  fee,  to  be  recovered  as  part  of  the  note,  or  by 
separate  suit;  a  failure  to  pay  the  same;  and  claims  damages 
therefor;  and  also  has  added  the  appropriate  common 
counts. 

The  defendant  pleaded  the  general  issue,  and  by  amend- 
ments, what  is  called  in  this  record  the  "defendant's  second 
amended  special  plea  of  set-off,"  with  six  counts,  in  which 
the  defendant  admitted  the  execution  and  delivery  by  him 
to  the  plaintiff  of  the  note  sued  on,  and  set  up  as  a  defense 
thereto,  that  the  defendant  also  gave  to  the  plaintiff  a  note 
of  Mary  D' Arcy,  which  is  as  follows  : 

"$5,600.  MoRRisTowN,  N,  J.,  May  9th,  1885. 

On  or  before  five  vears  after  date,  for  value  received.  I 
promise  to  pav  to  the  order  of  P.  D.  Cheney,  five  thousand 
six  hundred  dollars,  with  six  per  cent  per  annum  interest 
from  date  until  paid. 

Maby  D'Abcy. 
Indorsed :    Pay  to  Andrew  W.  Cross,  or  order. 

P.  D.  Cheney.'' 

The  same  to  be  held  by  the  plaintiff  as  a  collateral  security 
for  the  payment  of  the  note  sued  on,  which  he  calls  the 
"  principal  note,''  and  avers  that  the  "  collateral  note  "  was  a 
valid  and  binding  obligation  against  the  maker  thereof; 
that  the  maker  was  solvent  and  able  to  pay  the  same  in  her 
lifetime,  and  when  she  afterward  died,  left  an  estate  in 
New  Jersey,  where  she  lived  and  died,  which  was  amply 
sufficient  to  pay  said  note,  but  that  the  plaintiff  had  negli- 
gently failed  and  refused  to  collect  the  collateral  note  both 
in  the  lifetime  of  the  maker  and  after  her  death,  until  the 
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collection  thereof  had  become  barred  by  the  statute  of  limit- 
ations of  the  State  of  New  Jersey;  whereby  the  collateral 
note  had  been  wholly  lost  to  the  defendant;  wherefore  an 
action  hath  accrued  to  the  defendant,  to  demand  of  and 
from  the  plaintiff  the  amount  due  on  the  collateral  note; 
and  defendant  asks  that  the  whole  amount  due  on  the  col- 
lateral note  be  set  off  to  defendant  against  the  amount  due 
the  plaintiff  on  the  principal  note  sued  on. 

This  special  plea  of  set-off  has  also  added  to  it  appropri- 
ate common  counts,  which  would  justify  the  setting  off 
against  the  amount  claimed  in  the  declaration,  any  demand 
which  the  defendant  had  against  the  plaintiff  when  this 
suit  was  commenced. 

To  defendant's  plea  of  set-off  the  plaintiff  replied,  by  way 
of  replication  thereto,  that  on  February  12,  1894,  plaintiff 
being  then  the  legal  holder  of  the  Mary  D'Arcy  note  for 
$•^,600,  instituted  in  his  name  a  suit  in  the  Supreme  Court 
of  New  Jersey,  against  the  executor  of  the  will  of  said  Mary 
D'Arcy,  as  she  lived  in  New  Jersey  and  had  died  there  tes- 
tate; that  the  executor,  as  defendant  thereon,  filed  a  plea  of 
the  general  issue  and  a  plea  of  the  statute  of  limitations, 
upon  which  pleas  issue  was  joined  by  the  plaintiff;  that  in 
response  to  demand  of  plaintiff's  attorney  in  the  New  Jersey 
suit,  the  executor  filed  in  that  court  in  that  suit  a  specifi- 
cation of  the  defenses  that  would  be  made  under  said  plea 
of  the  general  issue,  which  specification  was  as  follows  : 

First.  That  the  Mary  D'Arcy  note  sued  on  in  that  case 
was  founded  upon  no  consideration  and  was  and  is  not  bind- 
ing upon  Mary  D'Arcy  nor  her  executors. 

Second.  That  the  plaintiff  is  not  a  honafide  holder  of  the 
Mary  D'Arcy  note  for  value,  and  without  notice  of  the 
want  of  consideration;  and  that  the  plaintiff  is  not  entitled 
to  recover  thereon. 

Third.  That  if  the  plaintiff  is  entitled  to  recover  any  sum 
of  money  on  the  Mary  D'Arcy  note  sued  on  in  that  case,  he 
can  not  recover  more  than  the  amount  actually  advanced 
by  him  before  the  maturity  of  said  note,  in  good  faith, 
without  notice  of  the  want  of  consideration  of  said  note; 
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that  under  the  statute  of  New  Jersey,  the  executor  afore- 
said, as  defendant  in  said  suit,  was  confined  to  the  defense 
contained  in  said  specification;  that  the  plaintiff  did  prose- 
cute the  suit  in  New  Jersey,  with  due  care  and  diligence,  so 
that  on  May  4,  1897,  it  came  on  for  trial  in  said  court,  before 
a  jury  who  rendered  a  verdict  in  favor  of  the  executor, 
upon  which  that  court  rendered  judgment  against  the 
plaintiff  in  bar  of  the  action,  and  for  costs;  that  the  defend- 
ant, Cheney,  had  notice  and  was  advised  of  the  commence- 
ment of  the  suit  in  New  Jersey,  and  all  the  proceedings 
therein;  and  that  there  was  no  negligence  or  want  of  care 
and  diligence  on  the  part  of  the  plaintiff  in  handling  said 
note,  or  in  the  institution,  prosecution,  or  trial  of  the  suit 
in  New  Jersey,  or  in  permitting  the  rendition  of  the  judg- 
ment therein. 

To  this  replication  the  defendant  filed  a  rejoinder  in 
which  he  admitted  that  the  plaintiff  commenced  the  suit 
on  the  D'Arcy  note  against  the  executor  of  her  estate,  in 
New  Jersey,  and  the  same  terminated  in  a  verdict  and  judg- 
ment as  stated  in  the  replication,  but  denied  that  the  plaintr 
iff  prosecuted  the  suit  with  the  diligence  alleged,  but  on 
the  contrary  he  negligently  and  carelessly  conducted  him- 
self with  reference  to  the  collection  of  the  Mary  D'Arcy 
note,  and  in  the  prosecution  of  the  suit  thereon;  that  the 
verdict  and  judgment  therein  was  on  that  account  adverse 
to  him;  and  further  denies  that  he  had  notice  of  the  suit  in 
New  Jersey,  and  of  all  the  proceedings  therein,  and  advised 
and  directed  the  plaintiff  and  his  attorney  in  commencing 
and  conducting  same  from  its  commencement  until  its  ter- 
mination, as  alleged  in  the  replication,  but  says  that  on  the 
coutrarj^  the  plaintiff  and  his  attorney,  of  their  own  accord, 
independent  of,  and  without  regard  to  any  advice  of  the 
defendant,  commenced  and  managed  said  suit  to  its  end, 
with  the  result  stated;  and  concludes  to  the  country. 

Issues  were  joined  upon  this  rejoinder  and  on  the  plea  of 
general  issue,  and  a  replication  was  filed  traversing  the  facts 
set  out  in  the  common  counts  in  the  plea  of  set-off,  and  issue 
properly  joined  thereon. 
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On  the  hearing  before  the  court  without  a  jury,  by  con- 
sent, evidence  was  heard,  from  which  it  appears  that  by 
Sec.  116,  p.  2552,  Gen.  Statutes  (1895),  New  Jersey,  that  the 
plaintiff  had  the  right  to  demand  of  the  executor  in  the 
suit  on  the  D'Arcy  note,  to  file  therein  the  specification  of 
the  defenses  he  intended  to  make  to  the  note  sued  on,  under 
his  plea  of  general  issue,  and  when  filed  to  confine  him  in 
such  defense  to  the  defenses  set  forth  in  such  stipulation; 
and  that  he  did  file  the  stipulation  of  his  defenses  therein 
as  averred  in  plaintifPs  replication;  that  the  defendant 
herein  had  notice  of,  advised  and  directed  the  plaintiff  and 
his  attorney  to  commence  and  how  to  manage  the  suit  in 
Kew  Jersey  from  its  commencement  to  its  completion;  that 
the  suit  was  commenced  February  12,  1894,  in  the  name  of 
the  plaintiff  after  the  defendant  (Cheney)  had  given  the 
attorney  of  Cross  the  facts  as  to  how  Cross  was  holding 
the  note,  and  advised  it  to  be  so  commenced. 

And  it  also  shows  that  the  D'Arcy  note  is  dated  May  9, 
1885,  and  by  its  terms  was  due  on  May  9,  1890;  that  the 
principal  note  sued  on  was  given  April  9,  1891,  so  that  it 
appears  that  the  D'Arcy  collateral  note  was  overdue  at  the 
time  the  principal  note  sued  on  in  this  case  was  given. 

The  defendant,  Cross,  testified  as  a  witness  in  this  suit, 
that  he  paid  as  costs  and  reasonable  attorney's  fees  in  theNew 
Jei'sey  suit,  the  sum  of  $1,050,  and  that  the  defendant 
herein  (Cheney )  had  reimbursed  him  therefor  to  the  amount  of 
$750,  and  that  he  received  back  from  the  clerk  of  the  court  in 
New  Jersey,  where  said  suit  was  tried,  $58.70  of  $100 
that  he  deposited  to  secure  costs  therein;  and  that  his 
expenses  in  attending  as  a  witness,  etc.,  in  that  suit,  were 
$157.10.  These  amounts  with  the  principal  and  interest  of 
the  note  sued  on,  and  the  attorne3''s  fees  provided  therein 
to  be  paid  in  case  the  note  was  sued  on,  foot  up  the  amount 
of  the  judgment  rendered  by  the  Circuit  Court  in  this  case. 

While  it  is  true  that  the  defendant  (Cheney)  in  his  testi- 
timony  denied  knowledge  of  the  fact  that  Cross  had  trans- 
ferred the  D'Arcy  note  to  the  Bank,  nevertheless,  we  think 
that  even  if  he  did  not  know  that  fact,  yet  it  was  fully 
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established  by  the  evidence  that  that  fact  did  not  defeat  a 
recovery  on  the  D'Arcy  note,  but  such  recovery  was  defeated 
solely  on  the  ground  that  there  was  no  consideration  given 
for  this  note. 

We  also  think,  from  a  fair  consideration  of  all  the  evi* 
dence,  that  the  appellant  (Cheney)  did  so  advise,  manage 
and  assist  in  the  suit  in  New  Jersey,  and  his  interest  was 
such  in  the  collection  of  the  money  due  on  the  D'Arcy  note, 
that  he  is  as  completely  bound  by  the  result  reached  in  the 
New  Jersey  suit,  as  was  the  appellee.  Cross,  and  therefore, 
under  the  doctrine  announced  in  the  case  of  Cheney  v.  Pat- 
ton,  144  111.  373,  and  cases  therein  cited,  he  is  eifectually 
bound  thereby. 

As  to  the  claims  made  by  counsel  for  the  appellant,  that 
the  Circuit  Court  erred  in  sustaining  plaintiflfs  demurrer  to 
"  counts  one,  two  and  six  of  defendant's  second  amended 
plea  of  set-oflf;"  that  the  Circuit  Court  erred  in  overruling 
defendant's  motion  for  judgment  upon  the  pleadings;  and 
the  finding  of  that  court  was  against  the  evidence,  we  will 
say  that  the  record  discloses  that  the  defendant  could  and 
did  make  all  the  proofs  and  defense  under  his  pleadings, 
which  the  court  sustained,  that  he  could  have  made  if  the 
demurrer  had  been  overruled  as  to  those  counts;  that  as  the 
pleadings  stood  when  his  motion  for  judgment  on  the  plead* 
ings  was  made,  he  was  not  entitled  to  have  it  allowed;  and 
the  evidence  justified  the  damages  assessed. 

So  that  on  this  record  we  are  unable  to  find  that  the  Cir- 
cuit Court  committed  any  of  the  errors  urged  by  counsel 
for  the  appellant,  to  reverse  its  judgment,  hence  we  affirm  it. 


Sarah  A.  Richardson  v.  Amelia  Richardson^  David  Rich- 
ardson and  William  Shnp. 

1.    Fraudulent  Conveyances— IT/i^n  to  he.  Set  Aside.— A  convey- 
ance in  fraud  of  the  complainant's  rights  as  a  creditor  will  be  set  aside. 

Creditor's  Bill.— Trial  in  the  Circuit  Court  of  Cumberland  County; 
the  Hon.  Frank  K.  Dunn,  Judge,  presiding.    Hearing  and  decree  for 
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complainants;  appeal  by  defendants.  Heard  in  this  court  at  the 
November  term,  1898.  Affirmed  in  part  and  reversed  in  part  with  direc- 
tions.   Opinion  filed  February  7,  1899. 

James  W.  &  E.  C.  Craig  and  Levi  N.  Brewer,  attor- 
neys for  appellant. 

LvLE  Deoius  and  W.  S.  Everhart,  attorneys  for  appel- 
lees. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

Amelia  Richardson  commenced  this  suit  by  filing  a  cred- 
itor's bill  in  which  she  showed  that  on  the  1st  of  February, 
1897,  the  County  Court  of  Cumberland  County  rendered 
judgment  in  her  favor  against  the  estate  of  William  Rich- 
ardson, deceased,  for  $808.75,  upon  a  note  executed  to  her 
by  William  Richardson  on  the  30th  day  of  July,  1887;  that 
at  the  date  of  the  note  and  afterward  he  owned  and  pos- 
sessed seventy-three  and  one-half  acres  of  land  in  Cumber- 
land county,  forty-three  and  one-half  acres  of  which  he  and 
his  wife,  Sarah  A.  Richardson,  on  the  14th  day  of  March, 
1893,  conveyed  to  David  Richardson,  in  consideration  of  the 
payment  by  David  of  a  mortgaged  indebtedness  of  S589.75 
existing  against  the  land  in  favor  of  one  Joseph  Eskridge, 
the  grantors  reserving  to  themselves  the  use  and  control  of 
the  land  for  their  natural  lives:  and  the  remaininor  thirty 
acres  of  which  they,  on  the  same  day,  conveyed  to  Ida  Ross 
and  Charles  B.  Ross,  in  consideration  of  the  grantees  sup- 
porting them  during  life;  that  on  the  28th  day  of  November, 
1893,  Ida  and  Charles  B.  Ross  conveyed  the  thirty  acres  last 
mentioned  to  William  Shup  upon  consideration  of  Shup's 
promise  to  support  and  care  for  William  Richardson  and 
wife;  that  the  appraisers  of  the  estate  had  allowed  to  Sarah 
Richardson,  as  her  award,  $900,  and  that  there  were  not 
assets  sufficient  to  satisfy  the  award  and  her  claim. 

The  bill  sought  to  have  the  conveyance  named  set  aside 
as  being  in  fraud  of  the  complainant's  rights  as  a  creditor. 

After  filing  an  answer  admitting  the  averments  of  fact  in 
the  bill,  David  Richardson  tiled  a  cross-bill  asking  that  the 
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release  and  satisfaction  of  the  mortgage  to  Joseph  Eskridge, 
which  he  paid  when  he  took  the  conveyance  from  William 
Kichardson,  be  set  aside,  the  mortgage  reinstated,  and  that 
he  be  subrogated  to  the  rights  of  the  mortgagee. 

Sarah  Bichardson  answered,  denying  about  all  the  mate- 
rial averments  in  the  original  bill  and  cross-bill,  and  set  np 
a  right  of  homestead  in  the  land. 

Upon  a  hearing  the  court  decreed  that  the  deeds  from 
William  Richardson  and  Sarah  Bichardson  to  David  Bich- 
ardson and  Ida  and  Charles  B.  Boss,  and  the  one  from  Ida 
and  Charles  B.  Boss  to  William  Shup,  be  sot  aside  as  void 
against  the  rights  of  Amelia  Bichardson;  that  David  Bich- 
ardson be  subrogated  to  the  rights  of  a  mortgagee  under 
the  Eskridge  mortgage;  that  the  parties  were  entitled  to 
liens  as  follows :  First,  David  Bichardson,  $93S.17;  second, 
William  Shup,  $213.17;  third,  Amelia  Bichardson,  $872.25, 
subject  to  Sarah  Bichardson's  right  of  dower;  and  that  in 
default  of  payment  of  the  sum  mentioned,  within  sixty  days, 
the  land  be  sold. 

The  evidence  in  the  record  of  this  case  amply  supports 
that  part  of  the  decree  which  declares  the  conveyance  from 
William  Bichardson  and  Sarah  Bichardson  to  David  Bich- 
ardson and  Ida  and  Charles  B.  Boss,  and  from  Ida  and 
Charles  B.  Boss  to  William  Shup,  void  as  to  the  rights  of 
Amelia  Bichardson. 

The  conveyance  left  William  Bichardson  in  an  insolvent 
condition.  Except  as  to  the  payment  of  the  Eskridge  mort- 
gage, they  were  voluntary,  and  for  that  reason  void  as  to 
Amelia  Bichardson,  who  was  then  a  creditor. 

The  decree  properly  restored  the  lien  of  the  Eskridge 
mortgage,  and  subrogated  David  Bichardson  to  the  rights 
of  a  mortgagee;  because  that  part  of  the  consideration 
which  related  to  the  payment  of  the  mortgage  indebted- 
ness was  valid. 

It  is  clear  that  appellant  had  a  right  of  homestead,  how- 
ever, as  against  the  claim  and  right  of  Amelia  Bichardson, 
and  the  court  should  have  so  decreed  as  she  specifically 
asserted  it  in  her  answer. 
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It  is  contended  that  she  has  a  homestead  as  against  the 
rights  of  David  Richardson,  because  it  nowhere  appears  in 
proof  that  in  the  njortgage  executed  by  her  and  her  hus- 
band to  Eskridge,  she  waived  her  right  of  homestead.  A 
complete  answer  to  that  contention  is  that  it  was  admitted 
npon  the  trial  that  the  copy  of  the  mortgage  attached  to 
the  cross-bill  was  a  true  copy  of  the  original  mortgage  from 
her  and  her  hnsband  to  Eskridge,  and  the  copy  shows  she 
waived  and  released  all  right  of  homestead  in  the  land. 

In  the  conveyance  to  David  Richardson  and  Ida  and 
Charles  B.  Ross,  appellant  released  her  right  of  homestead, 
and  for  that  reason  it  is  contended  she  can  not  assert  it 
against  the  claim  of  William  Shup.  The  claim  of  Shup  is 
for  necessaries  furnished  William  and  Sarah  Richardson 
nnder  the  obligation  assumed  by  him  when  he  received  his 
deed  from  Ida  and  Charles  B.  Ross  and  took  possession  of 
the  land.  He  could  have  no  lien,  therefore,  prior  to  the 
right  of  Amelia  Richardson;  and  if,  during  the  time  he  was 
furnishing  them,  he  was  enjoying  the  possession,  rents  and 
profits  of  the  land,  there  should  be  deducted  from  his 
claim  the  rental  value  of  the  land  while  occupied  or  con- 
trolled by  him. 

So  far  as  the  decree  declares  void  and  sets  aside  the  deeds 
of  William  and  Sarah  Richardson  to  David  Richardson  and 
Ida  and  Charles  B.  Ross,  and  the  deed  from  Ida  and 
Charles  B.  Ross  to  William  Shup,  and  restores  the  mortgage 
given  to  Eskridge,  and  subrogates  David  Richardson  to  the 
rights  of  a  mortgagee,  it  will  be  affirmed;  but  in  all  other 
respects  it  will  be  reversed  and  the  cause  remanded,  with 
directions  to  have  homestead  set  apart  to  Sarah  Richard- 
son, subject  to  the  foreclosure  decree  of  David  Richardson, 
and  that  Amelia  Richardson  have  lien  subject  only  to 
rio'hts  of  David  Richardson  and  homestead  estate  of  Sarah 
Richardson. 

Decree  affirmed  in  part,  reversed  in  part  with  directions. 


656  Appellate  Courts  of  Illixofs. 

Vol.  80.]  Bell  t.  Haddock. 


Jacob  M.  Bell  t.  Stephen  Maddoek^  L.  0.  Jenkins  and 

Jos.  Dill. 

1.  Paupers— Supcrw^or  Ex  Officio  Overseer  of  the  Poor, — Section 
18  of  Chap.  107,  B.  S. ,  makes  the  supervisor  ex  officio  overseer  of  the 
poor  of  his  township,  and  section  20  provides  that  he  shall  furnish  relief 
and  support  to  them,  subject  to  the  restrictions  and  regulations  of  the 
county  board. 

2.  Same — Control  of^  Under  the  Law, — Under  our  present  statute,  the 
county  board  has  the  exclusive  control  of  contracting  for  medical  serv- 
ice for  the  paupers  of  the  entire  county,  and  a  supervisor  can  only  con- 
tract for  medical  tre:itment  for  the  paupers  of  his  township,  subject 
to  such  restrictions  as  may  be  prescribed  by  the  county  board. 

Bill  for  an  Injnnetl on.— Trial  in  the  Circuit  Court  of  Edgar  County; 
the  Hon.  Frank  K.  Dunne,  Judge,  presiding.  Hearing  and  decree  on 
demurrer  to  bill,  appeal,  etc.  Heard  in  this  court  at  the  November 
term,  1898.     Affirmed.    Opinion  filed  February  7, 1899. 

This  is  a  bill  in  chancery  by  appellant  to  restrain  Stephen 
Maddock,  the  county  clerk  of  Edgar  county,  from  issuing 
to  Doctors  L.  O.  Jenkins  and  Joseph  Dill  an  order  upon  the 
county  treasurer  for  $237.50,  which  had  been  allowed  them 
by  the  board  of  supervisors  for  medical  attendance  fur- 
nished county  paupers. 

The  bill  alleges  that  on  the  26th  day  of  April,  1898,  com- 
plainant, as  supervisor  and  ex-offi-cio  overseer  of  the  poor  of 
Paris  township,  in  said  county,  entered  into  a  written  con- 
tract with  four  physicians  for  medical  treatment  of  the 
poor  of  the  township  for  the  year  commencing  May  1,  181)8, 
for  $800;  that  on  the  28th  day  of  April,  1808,  a  committee 
of  the  board  of  sujiervisors  of  the  county  made  a  contract 
with  L.  O.  Jenkins  and  Joseph  Dill,  two  other  physicians, 
for  the  treatment  of  all  inmates  of  the  county  poor  house 
and  the  resident  paupers  of  Paris  township,  for  the  same 
year,  for  $950,  which  contract  was  subsequently  ratified  by 
the  board;  that  at  its  July  meeting,  1898,  the  board  allowed 
Jenkins  and  Dill  the  sum  of  $247.50,  being  the  amount  due 
them  for  the  first  quarter  under  their  contract;  that  up  to 
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that  date  Jenkins  and  Dill  had  not  rendered  any  attention 
to  the  paupers  of  Paris  township,  bat  that  sach  as  had 
been  rendered,  had  been  rendered  by  some  of  the  physicians 
retained  by  complainant. 

The  court  sustained  a  demurrer  to  the  bill  and  dis- 
missed it. 

J.  W.  Howell  and  Feed  E.  Dole,  attorneys  for  appellant. 

H.  S.  Tanner,  attorney  for  appellee. 

Me.  Justice  Haekbe  delivered  the  opinion  of  the  court. 

The  onW  question  involved  in  this  controversy  is  whether 
the  supervisor  of  a  township  or  the  county  board  of  super- 
visors, in  a  county  under  township  organization,  has  control 
of  the  employment  of  physicians  to  attend  sick  paupers. 

It  is  provided  by  statute  that  every  county  (except  those 
in  which  the  poor  are  supported  by  towns),  shall  relieve 
and  support  the  paupers  residing  therein.  It  is  also  pr6- 
vided  that  the  county  board  shall  have  power  to  appoint  a 
physician  for  them  and  prescribe  his  compensation  and 
duties.  Sees.  14  and  28,  Ch.  107,  Rev.  Stat.,  entitled  "  Pau- 
pers." While  Sec.  18  of  Chap.  107  makes  the  supervisor 
ex  officio  overseer  of  the  poor  of  his  township,  section  20 
provides  that  he  shall  furnish  relief  and  support  to  them, 
subject  to  the  restrictions  and  regulations  of  the  county 
board. 

It  is  plain,  then,  that  under  our  present  statute,  the 
county  board  has  the  exclusive  control  of  contracting  for 
medical  service  for  the  paupers  of  the  entire  county,  and 
that  a  supervisor  can  only  contract  for  medical  treatment 
for  the  paupers  of  his  township  subject  to  such  restrictions 
as  may  be  prescribed  by  the  board.  County  of  DeWitt  v. 
Wright,  91  111.  529. 

Appellant's  bill  showed  no  ground  for  equitable  relief. 
The  court  properly  dismissed  it  for  that  reason.  Decree 
affirmed. 

You  LXXX  41 
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C.  H.  Oxman  and  Clifton  Oxman  t.  L.  C.  Garwood. 

1.  Pbomissort  Notes— LioMtfy  of  Parties  Under  the  Act  of  1895. 
— ^The  rights  of  the  lawful  holders  of  promissory  notes  payable  in 
money,  and  the  liability  of  all  the  parties  upon  such  notes,  are  the 
same  as  that  of  like  parties  to  inland  bills  of  exchange^  according  to  the 
custom  of  merchants. 

2.  Same — Liability  of  Assignors. — Every  assignor  of  every  other 
note,  bond,  bill  or  other  instrument  in  writing  made  or  to  be  made,  by 
any  person,  body  politic  or  corporate,  whereby  such  person  promises  to 
pay  a  sum  of  money  or  articles  of  personal  property,  or  any  sum  of 
money  in  personal  property,  or  acknowledji:es  any  sum  of  money  or 
article  of  personal  property  to  be  due  to  any  other  person,  shall  be  lia- 
ble to  an  action  by  the  assignee  or  lawful  holder  thereof,  if  such 
assignee  or  lawful  holder  shall  have  used  diligence  by  the  institution 
and  prosecution  of  a  suit  against  the  maker  thereof,  for  the  recovery 
of  the  money  or  the  property  due  thereon,  or  damages  in  lieu  thereof. 

8.  SKT/LEt—Suit  Against  the  Maker  Unavailing.  —But  if  the  institution 
of  such  suit  would  have  been  unavailing,  or  the  maker  absconded 
or  resided  without,  or  left  the  State  when  such  instrument  became  due, 
such  assignee  or  holder  may  recover  of  the  assignor  the  same  as  if  due 
diligence  by  suit  had  been  used. 

4.  Parties — Joinder  of  All  Persons  Ltadte.— Persons  severally  liable 
upon  bills  of  exchange  or  promissory  notes,  payable  in  money,  may. 
all,  or  any  of  them  severally,  be  included  in  the  same  suit  at  the  option  of 
the  plaintiff,  and  any  judgment  rendered  will  be  without  prejudice  to 
tlie  rights  of  the  several  defendants  as  between  themselves. 

5.  DiUGENCE— By  Indorsee,  of  No  Concern  to  the  Maker,— The  stat- 
ute requiring  the  indorsee  of  a  note  to  exercise  diligence  to  collect  it 
from  the  maker  before  he  can  compel  the  indorser  (or  assignor)  to  pay  it 
is  imposed  for  the  protection  of  the  indorser  (or  assignor),  and  it  is  a 
matter  of  no  concern  to  the  makers  whether  the  indorsee  (or  assignee) 
used  the  required  diligence  or  not,  for  the  maker's  liability  to  pay  the 
note  is  not  in  the  least  changed  or  affected  thereby. 

6.  SAME—Waiver  of,  by  Indorser. — If  the  indorser  waives  the  per- 
formance of  the  required  diligence  the  maker  can  not  complain,  be- 
cause his  liability  is  not  thereby  increased  or  in  any  manner  changed. 

7.  Statutes— Coiwfruciton  of  Vested  Rights  in  Remedies.— In  giv- 
ing construction  to  the  various  provisions  of  the  **  act  to  revise  the 
law  in  relation  to  promissory  notes,  due  bills,  and  other  instruments 
in  writing,  approved  March  15,  1874,  and  to  regulate  the  conduct  of 
suits  for  enforcing  payments  of  certain  negotiable  instruments  on  which 
parties  are  jointly  and  severally  liable,"  (Laws  1895,  262.)  courts  ought 
to  construe  them  so  as  to  carry  out  tlie  express  purpose  for  which  it  was 
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enaeted;  and  with  that  view  in  mind,  it  is  but  reaaonable  to  hold 
that  the  object  and  purpose  of  giving  the  logal  holder  of  bUlB  of 
exchange  and  promissory  notes,  payable  in  money,  the  option  to  include 
in  one  suit  all  or  any  persons  severally  liable  thereon,  was  to  give  him 
a  more  speedy,  simple  and  less  expensive  remedy  than  he  had  before, 
to  enforce  payment  of  such  negotiable  paper. 

Assompsity  on  promissory  note.  Trial  in  the  Circuit  Court  of 
Champaign  County;  the  Hon.  Francis  M.  Wright,  Judge,  presiding. 
Finding  and  judgment  for  plaintiff;  appeal  by  defendants.  Heard  in 
this  court  at  the  November  term,  1898.  Affirmed.  Opinion  filed  Feb- 
ruary 7,  1899. 

Orbb  &  Philbbick,  attorneys  for  appellant,  contended 
that  the  law  in  this  State  applicable  to  indorsers  and  their 
liability  on  promissory  notes  at  the  date  of  this  note  was, 
that  it  was  necessary  for  a  holder  to  proceed,  first,  against 
the  makers  and  prosecute  them  to  insolvency,  having  execu- 
tion returned  nulla  ionoy  or  be  able  to  show  that  the  suit 
against  said  makers  would  be  unavailing. 

Neither  of  these  steps  were  taken,  nor  was  there  any 
attempt  to  prove  any  of  these  steps  were  taken  to  create  a 
liability  against  the  indorser,  so  as  to  make  him  jointly 
liable  with  the  makers  of  this  note.  Nixon  v.  Weyhricb, 
20  ni.  600;  Finley  v.  Green,  85  111.  535. 

It  can  not  be  contended,  successfully,  that  the  statute  of 
1895  was  merely  remedial,  because  it  entirely  changed  the 
rule  of  law,  entirely  changed  the  legal  rights  of  both  an 
indorser  and  a  maker  of  promissory  notes. 

The  law  merchant  was  not  in  force  in  this  State  until 
July  1,  1895.  Prior  to  the  passage  of  that  act  it  was  a 
legal  duty  and  obligation,  existing  under  the  law,  that  the 
maker  must  first  be  proceeded  against  in  order  to  create  a 
liability  against  an  indorser;  and  even  then,  the  maker 
could  not  be  sued  jointly  with  an  indorser. 

This  was  the  law  in  force  and  entered  into  and  became  a 
part  of  the  contract  made  by  appellants  in  the  execution  of 
this  note.  Andrews  &  Johnson  Co.  v.  Atwood,  167  III. 
249. 

The  act  of  1895,  permitting  an  indorser  to  be  sued  jointly 
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with  a  maker,  and  create  a  liability  against  the  indorser 
under  the  law  merchant,  can  be  nothing  more  than  an  im- 
pairment of  the  obligation  of  the  contract,  if  it  is  to  be 
applied  to  notes  executed  prior  to  that  time. 

^^  As  a  general  rule,  a  statute  is  to  operate  in  futuro  only ^ 
and  is  not  to  be  so  constructed  as  to  effect  past  transactions. 
A  retrospective  effect  will  not  be  given  it,  unless  it  clearly 
appears  that  such  was  the  intention  of  the  legislature, 
especially  where  it  tends  to  produce  injustice  or  inconven- 
ience. Such  an  intention  must  be  manifested  by  clear  and 
unequivical  expressions.  If  it  is  left  doubtful  what  was  the 
real  design,  the  statute  must  be  so  constructed  as  to  have  a 
prospective  effect  only."    Thompson  v.  Alexander,  11  111.  55. 

The  act  of  April  4,  1872,  being  the  statute  of  limitation 
in  regard  to  promissory  notes,  had  no  effect  upon  notes 
executed  prior  to  the  time  of  its  passage,  because  the  courts 
refused  to  give  it  a  retroactive  effect  Means  v.  Harrison, 
114  111.  248. 

It  will  be  conceded  that  where  a  statute  merely  changes 
the  form  of  the  remedy,  it  is  not  giving  it  a  retroactive 
effect  to  apply  it  to  actions  brought  on  contracts  existing 
prior  to  the  passage  of  the  act,  but  it  can  hardly  be  con- 
tended that  this  statute  of  1895,  creating  a  different  liabilitj' 
against  an  indorser  and  taking  away  a  substantial  right 
guaranteed  to  the  makers  of  a  note  at  the  time  of  its  execu- 
tion, can  be  held  to  be  remedial.  Fisher  v.  Green,  142  111. 
80;  Andrews  &  Johnson  Co.  v.  Atwood,  167  111.  249;  Woods 
V.  Souoy,  166  111.  407;  Voigt  v.  Kersten,  164  111.  314. 

£ven  to  apply  the  act  of  1895  to  this  note,  and  the  action 
herein  brought  upon  this  note,  it  was  necessary,  not  only 
that  the  holder  of  the  note  present  this  note  for  payment 
on  the  date  of  maturity,  and  that  it  should  have  been  pre- 
sented to  both  of  the  makers  and  a  refusal  by  both  makers 
before  the  indorser  should  be  held  liable  under  the  contract 
of  indorsement. 

"WoLFB  &  Savage,  attorneys  for  appellee. 

The  note  in  question  was  dated  November  3,  1894,  and 
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was  due  two  years  after  date.  The  present  statute  govern- 
ing the  rights  ^f  parties  to  negotiable  instruments  went 
into  force  July  1,  1895,  Laws  1895,  262.  The  makers  and 
indorsers  being  severally  liable  upon  the  note  the  plaintiff 
availed  himself  of  the  option  contained  in  the  act  of  1895  to 
include  them  in  the  same  suit. 

Under  the  law  merchant  the  indorsement  of  a  note 
amounts  to  a  contract  on  the  part  of  an  indorser,  that  if, 
when  duly  presented,  the  note  is  not  paid  by  the  maker  the 
indorser  will,  upon  due  and  reasonable  notice  given  him  of 
the  dishonor,  pay  to  the  holder.  Dunnigan  v.  Stevens,  122 
111.  396. 

And  this  he  may  waive  so  far  as  presentment  is  con- 
cerned, but  this  condition  attached  to  the  liability  of  the 
indorser  may  be  waived;  the  statute  requiring  a  prosecu- 
tion of  the  maker  is  for  the  benefit  of  the  indorser,  and  he 
may  waive  it.  The  duty  of  the  maker  is  to  pay  his  note  at 
the  time  and  plaoe  when  due.  GivQns  v.  Bank,  85  111.  442; 
Telford  v.  Garrells,  31  111.  App.  446. 

What  is  due  diligence  in  such  case  varies  with  the  facts 
of  each  case;  reasonable  promptness,  under  the  circum- 
stances, is  all  demanded  by  the  rule.  Montelius  v.  Charles. 
76  111.  303. 

The  statute  of  1895  is  as  follows  as  to  notes  payable  in 
money :  "  The  rights  of  the  lawful  holder  of  promissory 
notes  and  the  liability  of  all  parties  to  or  upon  said  notes, 
shall  be  the  same  as  that  of  like  parties  to  inland  bills  of 
exchange,  according  to  the  custom  of  merchants."  Laws  of 
1895,  page  262. 

Under  this  statute  all  of  the  citations  applicable  to  actions 
against  makers  before  fixing  liability  of  indorser  are  inap- 
propriate when  note  is  payable  in  money. 

Under  the  statute  parties  severally  liable  may  be  joined 
in  one  action,  and  this  is  so  generally,  regardless  of  the 
place  of  residence  of  either,  and  it  would  seem  the  court  in 
whose  jurisdiction  either  resides  may  take  jurisdiction  of 
all  in  order  to  render  the  statute  operative  in  all  cases  as  a 
remedial  statute,  if  the  plaintiff  shall  so  elect.  Laws  1895, 
Sec.  262. 
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Mb.  Presidinq  Justice  Burroughs  delivered  the  opiDion 
of  the  court. 

This  was  an  action  of  assumpsit  by  the  appellee  as 
plaintiff,  against  the  appellants  and  one  John  6.  Harris,  as 
defendants,  commenced  August  20,  1897,  in  the  Circuit 
Court  of  Champaign  County,  and  resulting  in  the  plaintifiF 
recovering  a  judgment  against  all  the  defendants  for 
$638.20;  from  which  judgment  the  appellants  alone  prose- 
cute the  appeal,  and  urge  us  to  reverse  the  same  on  the 
ground  that  the  court  erred  in  finding  from  the  evidence 
the  facts  against  them  on  the  issue  made  by  the  declaration, 
plea  in  abatement  to  the  jurisdiction  of  the  court,  replica- 
tion thereto  and  issue  joined  thereon. 

The  declaration  was  on  a  promissory  note  dated  Novem- 
ber 3, 1894,  payable  two  years  after  date  to  J.  B.  Harris  or 
order,  at  his  office  in  the  city  of  Champaign,  with  seven 
per  cent  to  be  added  as .  damages  if  not  paid  at  maturity, 
and  reasonable  attorney's  fees  to  cover  cost  of  collection; 
signed  by  C.  H.  Oxman,  Clifton  Oxman,  and  written  on  the 
back  thereof,  "  Pay  to  the  order  of  L.  C.  Garwood,"  signed 
«  J.  B.  Harris.'' 

To  this  declaration  the  defendants,  C.  H;  and  Clifton 
Oxman,  interposed  a  plea  in  abatement  to  the  jurisdiction 
of  the  court,  in  which  they  each  limit  their  appearance  to 
the  purpose  of  filing  the  plea,  and  then  set  up  in  substance 
that  they  each  were,  at  the  time  of  the  maturity  of  the  note 
sued  on,  and  from  thenceforward  have  been  and  now  are, 
residents  of  the  county  of  White  in  the  State  of  Illinois; 
that  they  each  were  served  with  process  of  this  court  in 
this  case  in  the  countv  of  White,  but  neither  was  served 
with  such  process  in  the  county  of  Champaign;  that  the 
only  liability  of  the  other  defendant,  John  B.  Harris,  is 
that  of  an  indorser  of  the  note,  and  no  suit  has  ever  been 
instituted  or  prosecuted  against  them  as  makers  thereof; 
that  they  are  now  and  have  been  solvent,  possessing  ample 
property  subject  to  execution,  out  of  which  the  payment  of 
the  note,  ever  since  its  maturity,  could  have  been  enforced; 
that  they  have  resided  in  lUinois  and  have  had  their  said 
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property  in  this  State  ever  since  the  note  became  due;  that 
the  note  was  not  presented  to  them  or  either  of  them,  or  at 
the  office  of  J.  B.  Harris,  in  Champaign,  for  payment  on 
the  day  it  became  due,  and  that  for  the  reasons  aforesaid 
there  is  no  liability  existing  in  this  action  against  said  John 
13.  Harris  as  indorser  of  said  note;  and  that  the  parties 
sued  in  this  action  are  not  severally  liable  on  said  note,  all 
of  which  they  are  each  ready  to  verify;  wherefore  they  pray  ' 
judgment  whether  this  court  will  take  cognizance,  etc. 

To  which  plea  the  plaintiff  interposed  a  replication  in 
which  he  in  substance  says,  that  the  defendants  are  severally 
liable  on  the- note;  that  it  was  presented  to,  and  the  pay- 
ment thereof  demanded  of  C.  H.  and  Clifton  Oxman,  on 
the  day  when  it  became  due;  and  that  it  was  also  presented 
to  John  B.  Harris  within  a  reasonable  time  after  it  became 
due  and  before  this  suit  was  commenced,  and  its  payment 
demanded  of  him,  wherefore  he  prays,  etc.,  that  the  same 
may  be  inquired  of  by  the  country. 

The  record  shows  that  the  parties  then  agreed  to  submit 
the  case  to  the  coi|rt  for  trial  without  a  jury,  upon  the 
issues  joined  by  the  said  plea  and  replication',  and  the  court 
heard  evidence  thereon  q^nd  found  against  the  Oxmans  on 
their  plea  to  the  jurisdiction  of  the  court,  and  ruled  them 
to  plead  over,  which  they  declined  to  do,  but  elected  to 
stand  by  their  plea  to  the  jurisdiction.  Thereupon,  for 
want  of  further  plea,  the  default  of  the  defendants  was 
entered,  and  by  consent  of  all  parties,  the  court,  without  a 
jury,  heard  the  evidence,  assessed  plaintiffs'  damages  at 
$638.20,  and  gave  judgment  therefor  against  all  the  defend- 
ants. 

The  evidence  showed  the  execution  and  delivery  of  the 
note  sued  on  and  its  assignment  for  value  to  plaintiff  about 
six  months  before  maturity  as  charged  in  the  declaration; 
that  when  it  was  made,  and  ever  since  that  time,  the  makers 
(the  Oxmans)  resided  in  White  county,  Illinois,  while  Har- 
ris, the  payee  and  indorser,  and  the  plaintiff,  the  indorsee, 
during  the  same  time  lived  in  Champaign,  Illinois;  that  a 
short  time  before  the  note  became  due  the  plaintiff,  at  the 
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request  of  Harris,  sent  it  for  collection  to  a  bank  in  Gra- 
ville,  White  county,  111.,  where  the  Oxmans  lived;  that  the 
bank  sent  a  notice  to  the  Oxmans  by  mail,  a  few  days  before 
it  became  due,  to  the  effect  that  the  bank  held  the  note  for 
collection.  On  November  4,  1896,  C.  H.  Oxman  came  to 
the  bank  and  claimed  a  part  of  the  consideration  of  the 
note  had  failed  and  offered  to  pay  a  small  amount  in  full 
payment  of  it,  which  offer  was  refused.  On  November  4, 
1895,  the  bank  returned  the  note  by  mail  to  the  plaintiff, 
who  received  it  next  day,  and  one  day  thereafter  notified 
Harris  that  the  makers  (Oxmans)  had  not  paid  it.  The 
makers  never  left  any  money  at  Harris'  office  in  Champaign 
to  pay  the  note,  nor  was  it  ever  presented  there  for  pay- 
ment. The  note  not  being  paid  by  either  the  makers  or  the 
indorser,  the  plaintiff  brought  suit  upon  it  against  them  in 
Champaign  ■count3%  as  heretofore  stated,  and  the  Oxmans 
were  served  with  process  in  White  county  only,  and  Harris 
in  Champaign  county. 

The  appellee  contends  that  by  virtue  of  the  provisions  of 
Sees.  7  and  8,  Chap.  98,  S.  &  C.  111.  Stat.  (1896),  pp.  2796- 
2801,  that  Harris  as  indorser,  and  the  Oxmans  as  makers, 
were  each  severallv  liable  to  him  on  this  note,  and  he  had 
the  option  to  include  them  all  in  one  suit  as  he  did;  and  as 
Harris  resided  in  Champaign  county  and  the  Oxmans  in 
White  county,  he  had  the  right,  under  section  2  of  the  prac- 
tice act,  to  sue  them  all  in  Champaign  county,  serve  Harris 
there  and  the  Oxmans  in  White  county  as  he  did;  and  that 
when  Harris  made  no  defense  to  this  action  on  the  note, 
although  his  liability  thereon  was  both  averred  and  claimed 
in  the  declaration  to  be  that  of  an  indorser  of  the  note, 
the  appellants,  being  the  makers,  and  liable  thereon  uncon- 
ditionally, could  not  defeat  the  jurisdiction  of  the  Circuit 
Court  of  Champaign  County  to  hear  and  determine  this 
case  by  themselves,  setting  up  and  proving  that  Harris,  the 
indorser  of  the  note,  was  not  liable  to  the  plaintiff,  his 
indorsee;  for  the  reason  that  the  plaintiff  had  not  used  that 
diligence  to  collect  the  note  at  its  maturity,  which  the  Jaw 
required,  as  the  requirement  was  for  the  benefit    of    the 
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indorser  and  he  could  waive  it,  as  Harris  had  done,  by  not 
pleading  it;  and  such  waiver  did  not  injure  the  appellants, 
as  they  were  liable  on  the  note  an v  way. 

The  appellants,  however,  contend  (1)  that  the  provisions 
of  said  sections  7  and  8,  under  which  the  appellee  claims  the 
right  to  include  in  one  suit  Harris  the  indorser,  with  them, 
the  makers  of  the  note,  did  not  take  effect  until  July  1, 
1895,  which  being  after  the  note  sued  on  was  given,  does 
not  make  said  sections  7  and  8,  as  amended  in  1895,  binding 
upon  the  appellants  in  this  case;  and  (2)  that  if  they  were 
binding  then  by  the  express  provisions  of  section  7  it  was 
necessary,  in  order  to  make  Harris  liable  as  indorser,  that 
the  appellee  as  indorsee  and  holder  of  the  note,  had  demanded 
payment  of  the  note  from  the  appellants  as  makers  on  the 
day  it  became  due,  and  upon  their  failure  or  refusal  to  pay 
it  then,  to  immediately  notify  Harris,  the  indorser,  of  such 
demand  and  failure  or  refusal,  or  to  show  that  he  had  insti- 
tuted and  prosecuted  a  suit  on  the  note  against  the  makers 
upon  its  becoming  due,  and  obtained  judgment  and  execu- 
tion against  them  and  had  the  execution  returned  nulla 
hona^  or  show  that  such  a  suit  would  have  been  unavailing, 
or  that  the  appellants,  the  makers  of  the  note,  had  been  out 
of  the  State  of  Illinois  since  the  maturity  of  the  note;  and 
as  the  evidence  showed  he  had  not  done  so,  then  Harris  was 
shown  not  to  be  liable  on  the  note  and  there  could  not 
rightfully  be  a  judgment  against  him,  consequently  no 
judgment  ought  to  have  been  rendered  against  any  of  the 
defendants. 

Said  sections  7  and  8,  as  amended  by  the  amendatory 
act  of  1896,  are  as  follows: 

"  Sec.  7.  That  section  7  of  '  an  act  to  revise  the  law  in 
relation  to  promissory  notes,  bonds,  due  bills  and  other 
instruments  in  writing,' approved  March  IS,  1874,  is  hereby 
amended  so  as  to  read  as  follows :  The  rights  of  the  law- 
ful holders  of  promissory  notes  payable  in  money,  and  the 
liability  of  all  the  parties  to  or  upon  said  notes  shall  be  the 
same  as  that  of  like  parties  to  inland  bills  of  exchange 
according  to  the  custom  of  merchants.  Every  assignor  of 
every  other  note,  bond,  bill  or  other  instrument  in  writing 
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mentioned  in  section  3  of  this  act,  shall  be  liable  to  the 
action  of  the  assi<^nee  or  lawful  bolder  thereof,  if  such 
assignee  or  lawful  holder  shall  have  used  due  diligence  by 
the  institution  and  prosecution  of  a  suit  against  the  maker 
thereof,  for  the  recovery  of  the  money  or  the  property  due 
thereon,  or  d»  mages  in  lieu  thereof.  But  if  the  institution 
of  such  suit  would  have  been  unavailing,  or  the  maker  had 
absconded,  or  resided  without,  or  had  left  the  State  when 
such  instrument  became  due,  such'  assignee  or  holder  may 
recover  against  the  assignor,  as  if  due  diligence  by  suit  haid 
been  used." 

"  Sec.  8.  Persons  severally  liable  upon  bills  of  exchange 
or  promissory  notes,  payable  in  money,  may  all  or  any  of 
them  severally  be  included  in  the  same  suit  at  the  option 
of  the  plaintiff,  and  judgment  rendered  in  said  suit  shall  be 
without  prejudice  to  the  rights  of  the  several  defendants  as 
between  themselves." 

These  sections,  as  thus  amended,  went  into  effect  July  1, 
1S95,  and  are  a  part  of  '^an  act  to  amend  section  7  of  ^  an 
act  to  revise  the  laws  in  relation  to  promissory  notes,  bonds, 
due  bills  and  other  instruments  in  writing,'  approved 
March  18,  1874,  and  to  regulate  the  conduct  of  suits  for 
enforcing  payments  of  certain  negotiable  instruments  on 
which  parties  are  jointly  or  severally  liable."  Session  Laws 
1895,  p.  262. 

Sec.  7  of  the  act  of  1874,  before  it  was  amended,  was  as 
follows : 

"  Every  assignor,  or  his  heirs,  executors,  or  administra- 
tors, of  everv  such  note,  bond,  bill  or  other  instrument  in 
writing,  shall  be  liable  to  the  action  of  the  assignee  thereof, 
or  his  executors  or  administrators,  if  such  assignee  shall 
have  used  diligence,  by  the  institution  and  prosecution  of  a 
suit  against  the  maker  thereof,  or  against  nis  heirs,  execu- 
tors, or  administrators,  for  the  recoverv  of  the  monev  or 
property  due  thereon,  or  damages  in  lieu  thereof;  provided, 
that  if  the  institution  of  such  suit  would  have  been  unavail- 
ing, or  the  maker  had  absconded,  or  resided  without  or  had 
left  the  State,  when  such  instrument  became  due,  such 
assignee,  or  his  executors  or  administrators,  may  recover 
against  the  assignor,  or  against  his  heirs,  executors,  or  admin- 
istrators, as  if  due  diligence  by  suit  had  been  used." 

By  the  express  terms  of  the  note  sued  on  in  this  case,  the 

appellants,  as  makers,  were  primarily  liable  to  pay  the  same 
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at  maturity  to  Harris,  the  payee,  or  to  whomsoever  be  might 
assign  the  same;  and  when  Harris,  for  value,  in  June  or 
July,  1896,  assigned  the  note  to  the  appellee,  he  not  only 
thereby  transferred  the  title  thereto,  but  thereby  also 
agreed  with  the  appellee,  as  his  indorsee,  that  the  makers 
would  pay  him  the  note  at  maturity,  and  in  case  they  did 
not,  that  he  (Harris)  would  pay  it,  if  the  appellee  would 
exercise  that  diligence  to  collect  it  from  the  makers  which 
the  law  required.  And  while  it  is  true  the  act  of  1874,  both 
before  and  as  amended  in  1895,  required  the  indorsee  of 
such  a  note  as  the  one  sued  on  in  this  case  to  exercise  cer- 
tain diligence  to  collect  the  note  from  the  maker  before  he 
could  make  the  indorser  (or  assignor)  pay  it,  yet  this 
requirement  was  imposed  for  the  benefit  and  protection  of 
the  indorser  (or  assignor);  and  it  is  a  matter  of  no  concern 
to  the  makers  whether  the  indorsee  (or  assignee)  exercised 
the  required  diligence  or  not,  for  the  reason  that  the 
maker's  liability  to  pay  the  note  was  not  in  the  least 
changed  or  affected  thereby.  If  the  indorser  waived  the 
performance  of  the  required  diligence  the  maker  could  not 
complain  on  that  account^  because  his  liability  was  not 
thereby  increased  or  in  any  manner  changed.  See  Telford 
V.  Garrells  et  al.,  132  111.  550,  p.  557. 

As  the  evidence  showed  that  Harris,  for  value,  sold  and 
assigned  the  note  to  the  appellee  some  five  or  six  months 
before  the  note,  by  its  terms,  became  due,  his  liability 
thereon  to  the  appellee  is  to  be  measured  by  the  act  of 
1874,  as  amended  in  1895;  and  by  the  express  provisions  of 
Sec.  8  thereof,  as  thus  amended,  the  appellee  as  indorsee  (or 
assignee)  of  Harris  was  given  the  option  to  enforce  the  pay- 
ment of  this  note  against  Harris,  the  indorser,  by  including 
•him  in  the  suit  with  the  appellants,  the  makers,  and  recover 
judgment  against  all  in  the  same  suit,  the  judgment,  how- 
ever, is  to  be  without  prejudice  to  the  rights  of  several 
defendants  as  between  themselves  and  as  the  exercise  of 
this  option  does  in  no  manner  change  or  effect  the  liabilty 
of  the  ap{>ellants  as  makers  of  the  note,  they  can  not  com- 
plain.   See  Telford  v.  Garrells  et  al.,  supra. 
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Bnt  the  appellants  insist  that  the  effect  of  allowing  the 
appellee  to  include  Harris  as  a  defendant  with  them  in  this 
suit,  and  by  serving  him  in  Champaign  county,  where  he 
resides,  and  serving  them  in  White  county,  where  they 
reside,  and  compelling  them  to  litigate  their  liability  on 
this  note  in  Champaign  county,  where  they  neither  reside 
nor  were  served,  is  to  deprive  them  of  their  substantial 
right  to  be  sued  on  this  note  in  the  county  in  which  they 
reside  or  could  be  found ;  and  as  the  note  was  executed  in 
1894r,  all  their'  rights  and  liabilities  arising  as  makers 
thereof,  are  to  be  meajsured  and  determined  by  the  law  as  it 
was  at  that  time,  and  not  as  amended  in  1895,  without 
which  amendment  Harris  could  not  be  included  with  them 
as  defendants  in  a  suit  on  this  note. 

We  think  a  complete  answer  to  this  contention  is  that 
the  expressly  declared  object  and  purpose  of  the  amenda- 
tory act  of  1895  is,  "  to  revise  the  law  in  relation  to  promis- 
sory notes,  due  bills  and  other  instruments  in  writing, 
*  approved  March  15,  1874';  and  to  regvlate  the  conduct  of 
suits  for  enforcing  payments  of  certain  negotiable  instru- 
ments on  which  parties  are  jointly  and  severally  liable  ;  "  and 
in  giving  construction  to  the  various  provisions  thereof  we 
ought  to  construe  them  so  as  to  carry  out  the  express  pur- 
pose for  which  it  was  enacted ;  and,  with  that  view  in  mind, 
it  is  but  reasonable  to  hold  that  the  object  and  purpose  of 
giving  the  legal  holder  of  bills  of  exchange  and  promissory 
notes,  payable  in  money,  the  option  to  include  in  one  suit 
all  or  any  persons  severally  liable  thereon,  was  to  give  him 
a  more  speedy,  simple  and  less  expensive  remedy  than  he 
had  before,  to  enforce  payment  of  such  negotiable  paper. 
And,  since,  the  appellants,  as  m<akers  of  the  notes  sued  on, 
had  no  vested  right  in  the  particular  remedy,  or  special 
mode  of  enforcing  payment  thereof  against  them,  as  it 
existed  when  the  note  was  executed  (see  Woods  v.  Soucy, 
1 66  111.  407 ;  People  ex  rel.  v.  Comrs.  of  Cook  Co.,  176  111. 
576,  587 ;  and  Holcorab  v.  People,  79  111.  409),  they  have 
no  right  to  insist  that  the  appellee  should  be  confined  in 
proceeding  to  enforce  payment  against  them,  to  pursuing 
the  remedy  as  it  existed,  when  they  executed  it. 
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Finding  that  the  Circuit  Court  of  Champaign  County 
committed  no  reversable  error  in  this  case,  either  in  its  pro- 
ceedings or  in  the  conclusion  reached,  we  affirm  its  judg- 
ment.   Judgment  affirmed. 

(Justice  Wright,  having  presided  in  the  Circuit  Court 
when  this  case  was  tried  there,  took  no  part  in  it,  in  this 
court.) 


Middle  DiTlsion  Eleyator  Go.  y.  Mel  Tin  Tandeyeiiter. 

1.  Contracts— 7b  Deliver  Merchandise— When  They  May  be  Aban- 
doned,— A  vendor  who  coDtracts  to  deliver  personal  property  in  the 
future  at  a  certain  price,  and  when  the  time  for  deUvery  arrives  is  ready 
and  willing  to  deliver,  but  is  prevented  from  doing  so  by  the  refusal  of 
the  vendee  to  accept,  may  elect  to  consider  the  contract  at  an  end. 

2.  AQEsrr—WJiat  is  Under  the  Scope  of  His  Authority, — An  agent 
placed  at  an  elevator  to  buy  and  receive  grain,  and  who  contracts  for 
future  deUvery  and  attends  generally  to  his  principaFs  business  there, 
has  an  implied  authority  to  rescind  a  contract  for  the  delivery  of  grain. 

Assumpsit,  to  recover  damages  for  failure  to  deliver  com.  Trial  in 
the  County  Court  of  DeWitt  County:  the  Hon.  Qeorqe  K.  Inqham, 
Judge,  presiding.  Verdict  and  judgment  for  defendant:  appeal  by 
plaintiff.  Heard  in  this  court  at  the  November  term,  1898.  Affirmed. 
Opinion  filed  February  7,  1899. 

Thomas  F.  Tipton,  Thomas  "W".  Tipton  and  Charles  JR. 
Adair,  attorneys  for  appellant. 

Herrick  &  Herriok  and  Moore,  Warner  &  Lemon, 
attorneys  for  appellee. 

Mr.  Justice  Barker  delivered  the  opinion  of  the  court. 

Appellant  brought  this  suit  to  recover  damages  for  appel- 
lee's failure  to  deliver  4,000  bushels  of  corn,  which  he  had 
agreed  to  deliver  at  appellant's  elevator  for  twenty-four 
and  one-half  cents  per  bushel.  The  defense  interposed  was 
that  after  appellee  had  delivered  about  three  hundred 
bushels  of  corn, and  had  perfected  arrangements  for  shelling 
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and  delivering  the  rest,  appellant  declined  to  receive  more 
because  its  elevator  was  full,  and  that  the  contract  was 
thereby  abandoned.  Upon  a  trial  by.  the  court  without  a 
jury  the  defense  prevailed. 

Appellee  is  a  farmer,  residing  five  miles  from  Parnell  in 
DeWitt  county.  Appellant  owns,  an  elevator  at  Parnell, 
operated  by  one  Charles  P.  Arbogast,  as  its  agent.  On  the 
2Sth  of  January,  1898,  appellee  and  Arbogast  entered  into 
a  contract  whereby  appellee  agreed  to  deliver  4,000  bushels 
of  corn,  then  on  his  place,  for  twenty-four  and  one-fourth 
cents  per  bushel.  Appellee  testified  that  the  agreement 
was  that  he  was  to  deliver  the  corn  at  the  elevator  as  soon 
as  he  could  shell  and  haul  it;  that  he  procured  a  large  num- 
ber of  teams  to  haul  the  corn  and  did  haul  about  three  hun- 
dred bushels,  when  Arbogast  declined  to  receive  any  more. 
The  condition  of  the  roads  became  such  within  a  few  davs 
that  no  more  com  could  be  delivered  until  in  the  spring. 

In  the  meantime  the  market  price  of  com  bad  raised. 
Appellant  then  demanded  the  rest  of  the  4,000  bushels,  which 
appellee  refused  upon  the  ground  that  the  contract  had 
been  abandoned.  There  is  no  serious  conflict  in  the  testi- 
mony except  as  to  what  occurred  between  appellee  and 
Arbogast  in  the  early  part  of  February  as  to  further 
delivery.  Whether  the  contract  was  abandoned  and  appel- 
lee released  from  further  performance  on  his  part,  depends 
upon  what  was  said  by  Arbogast  on  that  occasion.  As  to 
that  there  is  a  sharp  conflict  between  the  two.  We  shall 
not  assume  to  say  that  the  trial  court  erred  in  deciding 
where  the  truth  was.  His  opportunities  for  judging  of  the 
credibility  of  the  witnesses  were  vastly  superior  to  ours. 

A  vendor  who  has  contracted  to  deliver  personal  property 
in  the  future  at  a  certain  pricQ,  and  when  the  time  for 
delivery  arrives  is  ready  and  willing  to  deliver  and  is  pre- 
vented from  doing  so  by  the  refusal  of  the  vendee  to  accept, 
may  elect  to  consider  the  contract  at  an  end.  McPherson 
V.  Walker,  40  111.  3T1;  Kadish  et  al.  v.  Young  et  al.,  108  111, 
170;  Roebling's  Sons  Co.  v.  Lock  Stitch  Fence  Co.,  28  111. 
App.  184, 


Third  Districtt — November  Term,  1898.   671 

C.  &  A.  R.  R.  Co.  ▼.  Stevens. 

It  is  contended  that  Arbogast  had  no  authority  to  rescind 
the  contract.  His  authority,  it  is  claimed,  was  limited  to 
receiving  the  corn  and  paying  for  it.  Such  contention  cnu 
not  prevail  in  the  face  of  the  testimony  showing  that  he 
was  placed  at  the  elevator  to  buy  and  receive  grain;  that  lie 
contracted  for  future  delivery  and  attended  generally  to 
the  corporation's  business  there.  In  this  case  he  declined 
to  receive  the  corn  because  appellant  had  not  made  provis- 
ion for  taking  care  of  it. 

In  the  view  which  the  trial  court  took  of  the  disputed 
conversation  between  appellee  and  Arbogast  no  other  judg- 
ment than  that  rendered  would  have  been  proper.  Judg- 
ment aifirmed. 


Chicago  &  Alton  Railroad  Company  v.  Pearl  A.  Stevens^  IJLJid 

Adm'x, 

1.  "Rules— Reasonableness  of.  Not  a  Question  for  the  Jury,— It  is  not 
the  province  of  the  jury  to  decide  upon  the  reasonableness  of  the  rules  of  a 
railroad  company  requiring  employes  to  avoid  the  dangers  supposed  to 
be  incident  to  coal  chutes,  by  using  the  ladders  on  the  opposite  side  of 
cars. 

2.  Ordinary  Care— iVo  liecovery  Without  Exercise  of, — It  is  sufficient 
to  defeat  a  recovery  if  it  appears  that  the  deceased  failed  to  use  ordinary 
care  to  observe  the  means  of  safety  with  which  he  was  provided  by  the 
master,  and  by  reason  of  such  failure  he  was  injured. 

Trespass  on  the  Case.— Death  from  negligent  act.  Trial  in  the  Cir- 
cuit Court  of  McLean  County;  the  Hon.  John  H.  Moffett,  Judge,  pre- 
siding. Verdict  and  judgment  for  plaintiff;  appeal  by  defendant. 
Heard  in  this  court  at  the  November  term,  1898.  Reversed  and 
remanded.    Opinion  filed  February  7, 1899. 

John  E.  Pollock,  attorney  for  appellant;  William  Brown, 
general  solicitor. 

To  warrant  recovery  for  injuries  received  by  a  servant 
from  defective  appliances,  the  servant  must  show  the  exist- 
ence of  the  defect;  that  the  master  knew  or  should  have 
known  of  its  existence,  and  that  the  servant  did  not  know 
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of  the  defect  or  have  an  equal  means  of  knowledge  with  the 
master.    C.  &  A.  R.  R.  Co.  v.  Scanlan,  170  111.  107. 

A  servant  can  not  recover  from  a  master  for  an  injury 
alleged  to  have  been  received  by  reason  of  the  master's 
failure  to  employ  sufficient  help  to  render  the  servant's 
employment  reasonably  safe  where  the  servant,  after  dis- 
covering the  danger,  remains  in  service  without  objection 
until  he  is  injured.     Swift  &  Co.  v.  Rutkowski,  167  111.  156. 

A  servant,  in  order  to  recover  for  an  injury  for  defects  in 
the  appliances  in  a  business,  is  required  to  establish  three 
propositions : 

(1)  That  the  appliances  were  defective. 

(2)  That  the  master  had  notice  thereof  or  knowledge,  or 
ought  to  have  had,  and 

(3)  That  the  servant  did  not  know  of  the  defect  and  had 
not  equal  means  of  knowledge  with  the  master.  Goldie  v. 
Werner,  151  111.  6&1. 

Kerrtck  &  Bracken,  attomeysr  for  appellee. 

Knowingly  permitting  the  running  board  on  the  coal 
chute  to  be  in  such  close  proximity  to  its  track  as  to  injure 
its  employe,  Stevens,  while  be  was  in  the  discharge  of  his 
duties  as  such  employe,  and  while  he  wa»  exercising  rea- 
sonable care  for  his  personal  safety,  was  negligence  for 
which  the  appellant  is  liable.  C.  &  A.  R.  R.  Co.  v.  John- 
son, 116  111.  206;  0.  &  I.  Ry,  Co.  v.  Russell,  Adm'r,  91  111. 
298;  North  Chicago  St.  R.  R.  Co.  v.  Williams,  140  111.  283; 
I.  &  St.  L.  R.  R.  Co.  T.  Whalen,  W  111.  App.  116;  Leonanl 
v.  Kinnare,  75  111.  App.  145;  Christiansen  v.  Dunham  T.  and 
W.  Co,  75  111.  App.  267;  Swift  &  Co,  v.  Wyatt,  75  111.  App. 
348;  3  Elliott  on  Railroads,  Sees.  1268,  1269;  Hess  v.  Rosen- 
thal, 160  111.  621;  T.  H.  &  I.  Ry.  Co.  v.  Williams,  172  111. 
379;  Wood  v.  L.  &  N.  R.  R.  Co^,  88  Fed.  Rep.  44;  L  C.  R. 
R.  Co.  V.  Sanders,  166  111.  270. 

Proof  merely  that  Stevens  knew  of  the  existence  of  the 
coal  chute  is  not  proof  that  he  knew  of  its  location  Avith 
reference  to  the  track,  and  especially  is  it  not  proof  that  he 
knew  of  the  proximity  or  even  of  the  existence  of  the  run- 
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ning  board,  and  unless  he  knew,  or  by  the  exercise  of  ordi- 
nary care  could  have  known,  of  the  location  of  the  running 
board  and  its  exact  proximity  to  passing  cars,  he  is  not 
chargeable  with  negligence,  nor  can  he  be  held  to  have 
assumed  the  risk  of  injury  from  the  running  board.  Dorsy 
V.  Phillips  &  Colby  Construction  Co.,  42  Wis.  583;  I.  C.  R. 
R.  Co.  V.  Sanders,  166  111.  270;  Ga.  Pac.  R.  K.  Co.  v.  Davis, 
92  Ala.  300;  Johnston  v.  Oregon  S.  L.  Ry.  Co.,  23  Ore.  94; 
Johnston  v.  St.  P.  &  M.  &  M.  R.  R.  Co.,  43  Minn.  53;  Law- 
less V.  Conn.  River  R.  R.  Co.,  136  Mass.  1;  Ferren  v.  Old 
Colony  R.  R.  Co.,  143  Mass.  197;  City  of  Chicago  v.  Ridges, 
72  lU.'^App.  142;  Wood  v.  L.  &  K  R.  R.  Co.,  88  Fed.  Rep.  44. 

Mb.  Justice  Wright  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  by  appellee  against  appel- 
lant for  negligently  causing  the  death  of  her  intestate,  Guy 
L.  Stevens.  The  negligence  charged  in  the  declaration  is 
in  substance  that  appellant  constructed  a  coal  chute  danger- 
ously near  the  railroad  track,  and  that  while  the  deceased, 
who  was  in  the  service  of  appellant  as  a  brakeman  upon  a 
freight  train,  and  while  in  the  discharge  of  his  duty  as  such, 
with  due  care,  was  struck  by  a  part  of  the  structure  of  the 
coal  chute  and  killed.  A  trial  by  jury  resulted  in  a  verdict 
and  judgment  for  $5,000  against  appellant  from  which  it 
has  appealed  to  this  court,  insisting  upon  a  reversal  because 
the  verdict  is  against  the  evidence,  the  court  admitted 
improper  evidence,  and  gave  to  the  jury  improper  and 
refused  proper  instructions.  It  appears  from  the  evidence 
that  as  the  freight  train  in  question,  upon  which  the  de- 
ceased was  brakeman,  was  leaving  the  station  of  Tallula, 
the  conductor,  while  both  were  yet  upon  the  platform, 
directed  the  deceased  to  deliver  a  message  to  the  engineer 
with  reference  to  stopping  at  the  next  station,  and  while 
attempting  to  execute  this  order,  the  train  being  then  in 
motion,  he  was  passing  down  a  ladder  on  the  side  of  one  of 
the  cars  for  the  purpose  of  reaching  the  engine,  and  while 
on  the  ladder  was  struck  by  the  running  board  attached  to 
the  coal  chute  and  thereby  killed.    At  the  time  of  entering 
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the  service  the  deceased  was  furnished  with  a  rule  of  the 
company  for  which  he  gave  his  written  receipt,  directing 
him  when  in  the  vicinity  of  coal  chutes  to  use  the  ladders 
on  the  opposite  side  of  train  from  structure.  In  the  case 
presented,  it  is  contended  the  brakeman  could  not  use  the 
ladder  on  the  opposite  side  of  the  train  and  thereby  reach 
the  engine  while  the  train  was  moving,  as  the  ladder  on  that 
side  of  the  train  was  at  the  further  end  of  the  car  from  the 
engine.  This,  however,  is  answered  by  the  suggestion  that 
there  was  no  such  pressing  urgency  for  the  execution  of  the 
order  given  to  him  that  prevented  the  mere  momentary 
delay  of  passing  the  coal  chute  before  descending  the  lad- 
der. Upon  the  question  of  due  care  on  the  part  of  the 
deceased  brakeman,  with  or  without  the  rule,  the  evidence 
in  the  case  was  close  and  conflicting,  and  required  accura<:y 
of  instructions  to  the  jury  upon  this  point.  With  or  with- 
out the  rule  furnished  for  the  guidance  of  the  employes,  it* 
was  the  duty  of  the  deceased  to  have  used  due  care  to  avoid 
dangers  known,  or  that  should,  by  the  exercise  of  ordinary 
care,  have  been  known  to  exist.  Except  as  a  mere  notice 
of  the  dangers  attending  work  in  the  vicinity  of  such  struct- 
ures, the  rule  imposes  no  greater  duty  than  the  law  itself, 
for  at  all  events  the  brakeman  was  required  to  use  due  care 
to  avoid  injury.  By  the  modification  of  appellant's  sixth 
instruction,  the  reasonableness  of  the  rule  was  left  to  the 
decision  of  the  jury,  and  also  the  ordinary  care  impose<l  by 
the  law  in  the  observance  of  the  requirements  of  the  rule 
by  the  brakeman  was  changed  to  a  willful  and  intentional 
disobedience  of  the  same,  before  his  conduct  in  this  respect 
could  have  the  effect  to  defeat  the  right  of  appellee  to  her 
action.  It  was  no  more  the  province  of  the  jury  to  decide 
the  reasonableness  of  the  rule  requiring  the  deceased  to 
avoid  the  dangers  supposed  to  be  incident  to  structures  like 
this,  by  using  the  ladders  on  the  opposite  side  of  the  cars 
from  such  structures,  than  it  would  be  for  them  to  decide 
the  reasonableness  of  the  law  requiring  the  exercise  of 
ordinary  care  to  avoid  injury  in  a  given  case.  Treating  the 
rule,  which,  we  think,  may  be  fairly  done,  as  a  notice  to  the 
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deceased  that  the  use  of  the  ladders  on  the  sides  of  the  cars 
next  to  the  coal  chute  while  in  such  vicinity  was  dangerous, 
then  if  he  failed  to  use  ordinary  care  to  avoid  the  dangers 
of  which  he  had  notice,  and  was  thereby  injured,  no  recov- 
ery could  be  had  for  such  injury.  And  in  this  respect  the  . 
instruction  requiring  a  willful  or  intentional  disregard  of  a 
known  danger,  before  the  rights  of  the  brakeman  could  be 
affected,  was  erroneous.  To  defeat  the  right  of  action  in 
the  appellee  it  was  legally  sufficient  if  it  appeared  the  de- 
ceased had  failed  to  use  ordinarv  care  to  observe  the  means 
of  safety  with  which  he  was  provided  by  the  master,  and  by 
reason  of  such  failure  he  was  injured. 

For  the  errors  indicated  the  judgment  of  the  Circuit 
Court  will  be  reversed  and  the  cause  remanded. 


Chicago  &  Alton  B.  B.  Co.  v.  Katie  C.  Eelly^  Adm'x. 

1.  Verdicts — Of  Two  Juries— When  Condxunve,—^  far  as  concerns 
an  assignment  of  error  by  which  the  negligence  of  the  defendant  is 
brought  in  question,  and  the  action  of  the  trial  court  in  refusing  a  per- 
emptory instruction  to  find  a  verdict  for  the  defendant,  this  court  will 
accept  the  verdict  of  two  juries,  and  the  former  opinion  of  the  court 
relative  to  the  same  question,  as  conclusive. 

2.  Instructions — 7\co  Definitions  of  Ordinary  Care  Without  Stib- 
stantial  Difference,— Two  definitions  of  ordinary  care,  in  instructions, 
by  one  of  which  it  was  defined  to  be  such  care  as  a  reasonably  prudent 
person  would  exercise  under  the  same  or  like  circumstances,  and 
another  that  it  is  such  care  as  a  reasonably  prudent  person  would  exercise 
under  the  same  or  like  circumstances  while  in  the  exercise  of  care,  and  not 
at  a  time  when  such  prudent  person  happened  to  be  careless,  are  sub- 
stantially the  same  as  to  what  in  law  constitutes  ordinary  care,  except 
that  in  the  latter  instance  the  instruction  assumes  that  a  prudent  person 
would  be  careless. 

8.  Same — In  Estimating  Damages— Death  From  Negligent  Act. — An 
instruction  in  which  the  jury  are  told  that  they  may,  in  estimating 
damages,  consider  whatever  they  may  believe,  from  the  evidence,  that 
the  widow  and  next  of  kin  might  have  reasonably  expected  in  a  pecun- 
iary way  from  the  continued  life  of  the  deceased,  is  not  erroneous. 
What  the  widow  and  next  of  kin  might  reasonably  expect,  amounts  to 
the  same  as  any  other  reasonable  person  might  reasonably  look  forward 
to  as  sometliing  believed  to  be  about  to  happen  or  come,  and  by  this  test 
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the  question  was  submitted  to  the  jury,  as  reasonable  men,  to  say  from 
the  evidence  what  such  reasonable  expectation  would  be. 

4.  Nequokkcr— Running  a  Freight  Train  at  a  High  Rate  of  Speed 
Past  a  Station, — Running  a  freight  train  at  a  high  rate  of  speed  past  a 
station  where  a  passenger  train  is  receiving  and  discharging  passengeni 
is  so  plainly  negligent  as  not  to  require  comment;  and  so  it  is  to  so  run  a 
freight  train  just  as  a  passenger  train  is  pulling  into  a  station;  more 
especially  so  when  the  track  on  which  the  freight  train  is  moving  is 
between  the  depot  and  the  track  on  which  the  passenger  train  is  moving. 

5.  Same — Failure  to  Look  and  Listen. — As  a  matter  of  law  the  fail- 
ure to  look  and  listen  is  not  necessarily  negligence.  Such  matters  are 
proper  for  the  consideration  of  the  jury  in  determining  whether  a  per- 
son has  been  negligent,  but  it  can  not  be  said  as  a  matter  of  law  that 
such  failure  is  negligence. 

Action  for  Personal  Injorles.— Trial  in  the  Circuit  Court  of  McLean 
County:  the  Hon.  Colostin  D.  Myers,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the 
November  term,  1898.    Affirmed.    Opinion  filed  February  7, 1899. 

John  E.  Pollock,  attorney  for  appellant;  Wm.  Brown, 
general  solicitor. 

Under  the  facts  in  this  case  ^^  there  is  no  reasonable 
chance  of  different  reasonable  minds  reaching  different  con- 
clusions, and  hence  the  question  of  contributive  negligence 
becomes  a  matter  of  law."  Street  Ry.  Co.  v.  Meixner,  160 
111.  324;  Wabash  Ry.  Co.  v.  Brown,  152  111.  484. 

FiFER  &  Barry,  Frank  Gillespie  and  A.  M.  Conard, 
attorneys  for  appellee. 

It  is  negligence  to  run  a  train  between  a  station  and  a 
train  opposite  it  engaged  in  discharging  and  receiving  pas- 
sengers, express  and  mail,  it  being  necessary  for  passengers 
and  persons  whose  business  it  is  to  receive  the  express  and 
mail  to  cross  the  intervening  track.  Tubbs  v.  Mich.  Cen. 
R.  R.  Co.,  64  K  W.  Rep.  (Mich.)  1061.  Terry  v.  Jewett, 
Rec'r,  78  N.  Y.  342. 

Running  a  train  at  a  high  rate  of  speed  past  a  station 
where  another  train  is  waiting  to  receive  passengers  is  dan- 
gerous to  persons  who  may  be  crossing  a  track  to  take 
the  waiting  train,  and  is  negligence  on  the  part  of  the  com- 
pany whose  servants  are  in  charge  of  the  moving  train. 
C,  St.  P.  &  K.  C.  R.  R.  Co.  V.  Ryan,  62  III.  App.  264. 
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In  this  State  it  is  not  a  rule  of  law  that  a  traveler  is 
bound  to  stop,  look  and  listen,  or  to  do  any  or  either  of 
these  things.  C.  &  N.  W.  R.  R.  v.  Dunleavy,  129  111.  147; 
T.  H.  &  I.  R,  R.  V.  Voelker,  129  111.  551;  Partlow  v.  I.  C. 
R.  R.,  150  111.  327;  C.  &  N.  W.  R.  R.  v.  Hansen,  166 
111.  623. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

Appellee,  as  the  administratrix  of  George  J.  Kelly, 
brought  this  suit  against  appellant  for  negligently  causing 
the  death  of  her  intestate.  A  trial  by  jury  resulted  in  a 
verdict  and  judgment  against  appellant  for  $5,000,  from 
which  it  appeals  to  this  court,  assigning  various  errors  upon 
the  record,  by  which  it  seeks  a  reversal  of  the  judgment. 
The  principal  errors  urged  upon  the  attention  of  this  court, 
in  the  argument  of  counsel,  are  (1)  that  the  facts  do  not 
warrant  a  recoverj^  and  that  the  peremptory  instruction  to 
find  for  appellant,  should  have  been  given  by  the  trial  court; 

(2)  that  improper  evidence  was  admitted  by  the  court,  and 

(3)  the  court  gave  improper  and  refused  proper  instructions 
to  the  jury. 

Appellee's  intestate,  at  the  time  he  was  killed,  was  in  the 
employ  of  the  United  States  as  transfer  mail  clerk  at  Bloom- 
ington,  it  being  his  duty  to  transfer  mail  to  and  from  the 
various  trains  arriving  and  departing  from  the  Union  depot, 
the  railroads  intersecting  at  this  point,  being  two  branches 
of  appellant,  with  double  track,  the  Big  Four  and  Lake  Erie 
and  Western.  On  the  night  Kelly  was  killed  the  regular 
mail  train  for  St.  Louis  was  due  at  the  station  at  1:25  a.  m., 
and  upon  its  arrival  upon  the  east  track,  a  freight  train  also 
arrived  from  the  south  upon  the  west  track,  and  the  two 
trains  thus  came  to  the  station  at  the  same  time,  the  latter  at 
aspeed  of  from  ten  to  twenty-five  miles  per  hour.  Thedepot 
was  situated  on  the  west  side  of  the  two  tracks,  and  between 
the  tracks  was  a  small  platform  where  the  mail  from  south- 
bound trains  was  usually  placed  to  be  taken  by  the  transfer 
clerk.  To  reach  this  platform  from  the  depot  it  was  neces^ 
sary  to  cross  the  west  track  upon  which  the  freight  train 
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was  approaching,  and  in  attempting  to  do  this  Kelly  was 
strack  by  the  engine  of  the  freight  train  and  instantly 
killed. 

The  case  was  before  ns  at  a  former  time,  and  was  then 
reversed  and  the  canse  remanded  for  reasons  stated  in  the 
opinion  of  the  court,  75  111.  App.  490.  So  far  as  concerns 
the  assignment  of  error  by  which  the  negligence  of  the 
appellant  is  brought  in  question,  and  the  action  of  the  trial 
court  in  refusing  the  peremptory  instruction  to  find  a  ver- 
dict for  appellant,  we  must  accept  the  verdict  of  two  juries, 
and  our  former  opinion  relative  to  these  questions,  as  deci- 
sive of  these  points.  The  facts  established  by  the  evidence, 
relative  to  the  alleged  negligence  of  appellant,  by  which  the 
death  of  Kelly  was  occasioned,  are  not  substantially  differ- 
ent in  the  present  record  from  those  appearing  in  the 
former.  When  the  case  was  before  us  in  the  first  instance 
we  said : 

"The  running  of  a  freight  train  at  a  high  rate  of  speed 
past  a  station  ^vnere  a  passenger  train  is  receiving  and  dis- 
charging passengers  is  so  plainly  negligent  as  not  to  require 
comment.  It  is  equally  negligent  to  so  run  a  freight  train 
just  as  the  passenger  train  is  pulling  into  the  station,  and 
more  especially  wnen  the  track  on  which  the  freight  train 
is  moving  is  between  the  depot  and  the  track  on  which  the 
passenger  train  is  moving.'' 

Accepting  this  quotation  from  our  former  opinioh  as  bind- 
ing authority  in  this  case,  upon  the  point  in  question,  as  we 
think  we  must,  under  section  17  of  the  Appellate  Court 
act,  we  come  to  consider  the  remaining  question  of  fact, 
presented  by  the  assignment  of  errors  and  argument  of 
counsel,  whether  the  deceased  was  in  the  exercise  of  ordinary 
care  for  his  own  safety  at  the  time  he  received  his  injuries, 
whereby  his  death  was  occasioned. 

To  properly  determine  this  question  it  should  be  borne  in 
mind  that  appellee's  intestate  had  been  a  transfer  clerk  in 
the  United  States  mail  service,  at  this  junction,  for  more 
than  a  year  before  his  death.  It  is  reasonable  to  infer,  from 
his  length  of  service,  he  was  acquainted  with  the  rules  of 
appellant  in  respect  to  the  running  of  its  trains,  and  that 
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he  would,  in  the  exercise  of  ordinary  care,  conform  his 
actions  in  respect  thereto.  The  following  rules  were  in 
force  at  this  station  at  the  time  of  the  accident  in  question : 

"  Rule  1 3.  Passenger  trains  standing  at  stations  on  double 
track. — Trains  approaching  a  station  where  a  passenger 
train  may  be  stanaina^,  receiving  or  discharging  passengers, 
must  be  stopped  before  reaching  the  passenger  train,  and 
must  not  be  started  before  the  passenger  train  moves  for- 
ward. When  two  passenger  trains,  running  in  opposite 
directions,  arrive  at  a  station  on  double  track,  at  or  about 
the  same  time,  the  train  having  the  right  of  the  road  (on 
single  track)  will  have  the  right  to  go  to  the  station  plat- 
form first,  and  the  other  train  must  stand  back  until  the 
opposite  train   has  discharged  its  passengers  and  departed. 

26.  The  speed  of  trains  must  not  exceed  six  (6)  miles 
per  hour  throua:h  incorporated  cities  and  towns  on  the 
line"  °  ^ 

If,  as  contended  by  counsel  for  appellant,  the  deceased 
was  notified  that  the  freight  train  which  killed  him  was 
coming,  as  well  as  the  passenger  from  which  he  was  to 
receive  mail,  he  had  the  right  to  rely  upon  appellant  com- 
plying with  its  rule  in  this  respect,  and  relying  upon  it,  he 
knew  that  the  freight  train  would  be  stopped  before  reach- 
ing the  passenger  train,  and  that  he  could  with  safety  do  as 
he  did.  The  freight  train  was  not  stopped,  as  the  rule 
required,  resulting  in  the  death  of  appellee's  intestate.  We 
think  conclusions  like  this  were  fair  and  reasonable,  from 
all  the  evidence,  and  the  jury  were  at  liberty  to  infer  ordi- 
nary care  and  diligence  on  the  part  of  the  deceased,  from 
all  the  circumstances  of  the  case.  To  hold  otherwise  would 
be,  in  effect,  to  presume  negligence  on  the  part  of  one  in 
excuse  of  negligence  on  the  part  of  another.  Illinois  C.  R. 
R.  Co.  V.  Nowicki,  148  111.  29,  and  cases  cited;  Chicago  & 
N.  W.  R.  R.  Co.  V.  Hansen,  166  111.  623. 

It  is  insisted,  also,  that  the  court  erred  in  the  admission 
in  evidence  of  the  rule  of  the  postoffice  department  regu- 
lating the  conduct  of  clerks  in  the  transfer  of  mail,  which 
is  as  follows : 

"  Transfer  clerks  are  expected  to  use  extraordinary  vigi- 
lance in  guarding  the  mails  under  their  charge,  which  must 
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not  be  left  for  a  moment  exposed,  day  or  night,  and  espe- 
cially in  making  transfers  where  there  is  a  considerable  port- 
age between  trains;  they  should  accompany  the  mails  apon 
the  wagon  in  all  casses  possible  where  there  is  no  authorized 
clerk  in  charge  of  the  same,  and  sit  in  such  positions  at  all 
times  as  to  be  able  to  instantly  detect  the  loss  of  a  pouch  or 
sack." 

It  is  well  known  the  railroads  have  contracts  with  the 
government  with  respect  to  carrying  the  mails;  it  is  a  part 
of  their  business  as  common  carriers;  they  know  also  the 
government  has  in  its  emplo}^  various  agents  for  the  pur- 
pose of  handling  and  transferring  the  mails,  such  as  the 
appellee's  intestate,  and  it  should  be  presumed  the  employes 
of  appellant  were  familiar  with  his  duties,  and  might 
reasonably  be  expected  to  anticipate  his  presence  at  the 
time  and  place  in  question,  in  the  regular  discharge  of  his 
duties.  It  is  not  unreasonable  also  to  infer  that  appellant, 
being  in  a  sense  in  the  same  line  of  employment  with  the 
deceased  in  handling  the  mail,  was  familiar  with  the  rule  in 
question,  and  was  thereby  informed  of  the  duties  of  the 
deceased,  and  should  have,  in  the  exercise  of  ordinary  fore- 
sight, expected  his  presence  at  the  time  and  place  in  ques- 
tion, in  discharge  of  his  duties  under  such  rule,  and  to  have 
regulated  their  trains  with  due  regard  to  his  safetv.  Cod- 
siderations  of  this  kind  surely  made  the  rule  competent 
evidence  for  the  consideration  of  the  jury. 

It  is  next  insisted  that  the  court,  in  its  instructions  to  the 
jury,  gave  two  definitions  of  ordinary  care.  One  at  the 
request  of  appellee,  by  which  it  is  defined  to  be  such  care 
as  a  reasonably  prudent  ])erson  would  exercise  under  the 
same  or  like  circumstances,  and  at  the  request  of  appellant 
that  it  is  such  care  as  a  reasonably  prudent  person  would 
exercise  under  the  same  or  like  circumstances  while  in  the 
exercise  of  care,  and  not  at  a  time  when  such  prudent  per- 
son happened  to  be  careless.  We  fail  to  see  any  substantial 
difference  in  the  two  statements  of  that  which  constitutes 
ordinary  care,  except  that  in  the  latter  instance  the  instruc- 
tion assumes  that  a  prudent  person  would  be  careless,  an 
infirmity  in  appellant's  own  instruction  of  which  it  could 
take  no  advantage. 
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It  is  also  complained  that  the  fifth  instruction  given  for 
appellee,  in  which  the  jury  are  told  they  may,  in  estimat- 
ing damages,  consider  whatever  they  may  from  the  evidence 
believe  the  widow  and  next  of  kin  might  have  reason- 
ably expected  in  a  pecuniary  way  from  the  continued  life 
of  the  intestate.  We  see  no  ground  for  the  criticism  put 
upon  this  instruction.  What  the  widow  and  next  of  kin 
might  reasonably  expect  would  be  the  same  as  any  other 
reasonable  person  might  reasrmably  look  forward  to  as  some- 
thing believed  to  be  about  to  happen  or  come,  and  by  this 
test  the  same  question  was  submitted  to  the  jury,  as  reason- 
able men,  to  say  from  the  evidence  what  such  reasonable 
expectation  would  be. 

Again  it  is  insisted  the  court  erred  in  refusing  to  instruct 
the  jury,  at  the  instance  of  appellant,  that  if  the  deceased 
did  not  look  to  see  if  the  freight  train  was  approaching, 
and  that  by  reason  of  his  failure  to  look  he  was  injured,  he 
could  not  recover. 

In  the  later  cases  the  tendency  of  the  decisions  has  been  to 
the  effect  that  what  is  or  what  is  not  negligence,  is  a  question 
of  fact  for  the  jury,  and  it  is  improper  to  state  such  matter 
in  an  instruction.  Louisville,  N.  A.  &  C.  Hy.  Co.  v.  Patchen, 
1G7  111.  204,  and  cases  cited.  In  Chicago  &  K  W.  Ry.  Co. 
v.  Hansen,  16G  111.  623,  it  is  said  : 

"  And  formerly  this  court,  in  passing  upon  questions  both 
of  law  and  fact,  frequently  prescribea  that  same  duty  (to 
look  and  listen),  but  it  has  since  been  repeatedly  held  that 
it  can  not  be  said,  as  a  matter  of  law,  that  a  traveler  is 
bound  to  look  or  listen,  because  there  may  be  various  modi- 
fying circumstances  excusing  him  from  so  doing. 

It  seems  to  us  impossible  that  there  should  be  a  rule  of 
law  as  to  what  particular  thing  a  person  is  bound  to  do  for 
his  protection  in  the  diversity  of  cases  that  constantly  arise, 
and  the  question  what  a  reasonably  prudent  person  "would 
do  for  his  own  safety  under  the  circumstances  must  be  left 
to  the  jury  as  one  of  fact." 

In  Partlow  v.  Illinois  C.  R.  R.  Co.,  150  111.  321,  the  court 
say: 

"  It  has  often  been  said  by  this  and  other  courts  that  it  is 
the  duty  of  a  person  approaching  a  railroad  crossing  to  look 
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and  listen  before  attempting  to  cross,  and  that  a  person 
failing  to  observe  this  precaution  is  guilty  of  negligence; 
but  wnen  the  statement  has  been  made,  the  court,  as  a  gen- 
eral rule,  was  discussing  a  question  of  fact,  and  in  such  case 
the  statraent  may  be  regarded  as  accurate.  But  the  court 
can  not  say,  as  a'matter  of  law,  that  the  failure  to  look  and 
listen  is  negligence.  These  facts  are  proper  for  the  con- 
sideiution  of  the  jury  in  determining  whether  a  person  has 
been  negligent,  but  it  can  not  be  said  as  a  matter  of  law  that 
the  failure  to  observe  such  acts  is  negligence."  Citing  Chi- 
cago &  K  W.  R.  E.  Co.  V.  Dunleavy,  129  111.  132;  Terre  H. 
&  I.  R.  R.  Co.  V.  Voelker,  129  111.  5iu;  Chicago,  M.  &  St  P. 
Rv.  Co.  V.  Wilson,  133  111.  60. 

It  follows  therefore  that  the  instructions  upon  this  point 
were  properly  refused. 

Finding  no  material  error  in  the  record,  the  judgment  of 
the  Circuit  Court  will  be  affirmed. 


Board  of   Supervisors  t.  The  People  ex  rel.  Commis- 
sioners of  Highways. 

1.  Bridqes — County  Aid  in  Building.— Under  Section  19  of  the  act 
in  regard  to  roads  aad  bridges  in  counties  under  township  organization, 
it  is  not  discretionary  with  the  county  board  to  grant  or  refuse  aid  when 
the  highway  commissioners  have  done  ail  that  the  statute  reciuires  of 
them. 

2.  SAME—When  the  Right  to  Such  Aid  is  Not  W'au^.— The  right  to 
such  aid  is  not  waived  by  tlie  commissioners  entering  into  the  contract 
for  construction  of  the  bridge  with  a  construction  comimny. 

8.  ^KiHR^Amount  of  Aid  En  titled,  — TJie  amount  of  the  appropriation 
to  which  they  are  entitled  is  one-half  of  the  estimated  cost,  and  not 
on(>-half  of  the  contract  price  with  the  company 

Mandamus,— Trial  in  the  Circuit  Court  of  Moultrie  County;  the  Hon. 
William  G.  Cochran,  Judge,  presiding.  Verdict  and  judgment  for 
relator;  appeal  by  respondents.  Heard  in  this  court  at  the  November 
term,  1898.    Affirmed.    Opinion  filed  February  7,  1809. 

J.  R..  &  Walter  Eden,  attorneys  for  appellant,  contende<l 
that  as  the  evidence  shows  the  bridge  has  been  built,  the 
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writ  will  not  issue  to  compel  the  county  board  to  take  steps 
preliminary  to  its  being  built.  The  writ  will  never  be  ordered 
in  a  doubtful  case.  The  court  will  always  refuse  to  grunt 
it  when  it  is  manifest  it  will  be  barren  and  fruitless,  or  can 
not  have  a  beneficial  effect.  Swigert  et  al.  v.  County  of 
Hamilton,  130  111.  538;  see  549. 

John  V.  Burns  and  Frank  Spitler,  attorneys  for  appellee, 
contended  that  the  statute  requires  the  commissioners,  when 
they  have  determined  to  ask  county  aid,  to  petition  the 
county  board,  before  entering  into  any  contract  for  work, 
material  or  any  other  expense.  It  does  not  require  any- 
thing more.  If  they  have  taken  the  statutory  steps  to 
entitle  them  to  county  aid,  when  they  shall  have  presented 
the  proper  petition  to  the  supervisors  then  the  board  of 
supervisors  will  have  "  had  their  day  in  court."  Upon  the 
refusal  of  the  supervisors  to  do  their  duty  in  granting  county 
aid  when  the  statutory  showing  is  made  by  the  petition,  the 
commissioners  will  be  left  entirely  free  to  make  the  neces- 
sary contract  and  to  take  any  proper  action  to  subserve  the 
public  interests.  R.  S.,  Chap.  121,  Sec.  19;  Board  of  Super- 
visors V.  People  ex  rel.,  121  111.  616. 

They  can  afterward  go  into  court  and  by  appropriate 
proceedings  compel  the  payment  of  the  amount  for  which 
the  county  is  liable.  When  the  highway  commissioners  have 
performed  the  conditions  precedent  required  by  the  statute 
before  asking  county  aid,  the  board  of  supervisors  have  no 
discretion  in  the  matter,  but  are  required  by  law  to  appro- 
priate one-half  of  the  estimated  cost  of  the  bridge,  or  other 
structure,  from  the  county  treasury.  The  People  v.  Board 
of  Supervisors,  100  111.  640;  Board  of  Supervisors  v.  People 
ex  rel.,  118  111.  459. 

Where  their  petition  presented  to  the  county  board  shows 
all  the  facts  required  by  the  statute  to  entitle  the  commis- 
sioners to  county  aid,  the  board  of  supervisors  are  required 
to  act,  and  have  no  legal  right  to  reject  the  petition  and 
refuse  county  aid.  Board  of  Supervisors  v.  Town  of  Condit, 
120  IlL  301;  Board  of  Supervisors  v.  People  ex  rel.,  121  111. 
616. 
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When  the  commissioaers  have  presented  to  a  regular 
meeting  of  the  board  of  supervisors  the  requisite  petition 
showing  all  necessary  prior  action  to  have  been  taken  to 
entitle  them  to  county  aid,  their  right  of  recovery  from  the 
county  of  one-half  of  the  estimated  cost  of  the  bridge  then 
and  there  accrues.  Board  of  Supervisors  v.  The  People, 
1 16  III.  473;  Board  of  Supervisors  v.  People  ex  reL,  118  IlL 
459. 

Mk.  Justice  Wright  delivered  the  opinion  of  the  court 
This  was  a  petition  against  appellants  for  a  peremptory 
writ  of  mandamus  to  require  it  to  appropriate  from  the 
county  treasury  a  sum  sufficient  to  meet  one-half  of  the 
expenses  of  a  bridge  over  the  Okaw  river,  in  the  town  of 
Sullivan,  Moultrie  county,  on  condition  that  the  town  ask- 
ing such  aid  shall  furnish  the  other  half  of  the  required 
amount,  in  accordance  with  the  provisions  of  section  19  of 
the  act  in  regard  to  roads  and  bridges  in  counties  under 
township  organization. 

The  petition  to  the  county  board  for  aid  by  the  commis- 
sioners, under  the  provisions  of  the  statute  to  which  we 
have  referred,  showed  all  the  facts  prescribed  by  law  as 
prerequisite  to  the  right  to  such  aid,  but  the  county  board 
refused  to  make  the  -appropriation  from  the  county  treas- 
ury as  the  law  required.  After  such  refusal  by  the  county 
board  the  commissioners  of  highways,  October  19,  1895, 
entered  into  a  contract  with  the  Indiana  Bridge  Company 
to  build  such  bridge,  and  thereafter,  November  1,  1895, 
filed  the  present  petition  for  mandamus.  Appellant 
answered  the  petition,  in  which  answer  it  relied  upon  the 
above  stated  fact,  that  the  contract  had  been  let  for  the 
bridge  as  precluding  the  right  of  the  commissioners  to 
thereafter  require  such  appropriation.  The  court  overruled 
a  demurrer  to  the  answer,  and  appellees  abiding  by  their 
demurrer,  judgment  followed  against  them,  from  which 
judgment  they  appealed  to  this  court  where  the  judgment 
was  reversed  for  reasons  stated  in  the  opinion  reported  in 
71  111.  App.  348,  where  it  was  said: 
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"  Plaintiffs  in  error  stiow,  by  their  petition,  that  they 
have  done  ail  that  was  required  of  tnem  by  the  statute 
Avhen  they  applied  to  the  county  board  for  aid.  It  was  not 
discretionary  with  the  county  board  to  grant  or  refuse  the 
aid  when  the  highway  commissioners  had  done  all  that  the 
statute  required  of  them.  The  right  to  it  accrued  to  the 
commissioners  when  they  presented  their  petition  on  the 
10th  of  September,  1895,  and  was  not  waived  by  their 
entering  into  the  contract  for  construction  with  the  bridge 
company.  The  amount  of  the  appropriation  to  which  they 
are  entitled  is  one-half  of  the  estimated  cost,  and  not  one- 
half  of  the  contract  price  with  the  company.'* 

Since  the  cause  was  remanded  to  the  trial  court,  appel- 
lant obtained  leave  to  amend  its  answer,  in  which  it  is 
alleged  concerning  the  making  of  the  contract  with  the 
Indiana  Bridp^e  Company  as  before,  with  the  additional 
averment  that  the  bridge  had  been  completed  by  such  com- 
pany and  fully  paid  for  by  appellees.  Replication  was 
filed  to  the  answer  denying  its  averments,  and  issue  being 
thus  formed,  a  trial  by  jury  resulted  in  finding  that  pay- 
ment for  the  bridge  had  not  been  made  in  full  and  that 
there  was  still  due  on  the  bridge  contract  $732.66.  After 
overruling  appellant's  motion  for  a  new  trial  the  court 
gave  judgment  against  it,  awarding  a  peremptory  writ  of 
mandamus,  by  which  it  was  required  to  appropriate  $1,000, 
or  so  much  thereof  as  may  be  necessary  to  aid  in  the  con- 
struction of  the  bridge  and  for  costs  of  suit,  from  which 
judgment  appellant  has  appealed  to  this  court. 

To  reverse  such  judgment  it  is  insisted  by  counsel  for 
appellant  that  when  the  county  board  refused  to  grant 
the  appropriation,  that  it  was  required  of  the  commis- 
sioners if  they  persisted  in  their  demand  for  county  aid, 
and  before  they  could  be  entitled  thereto,  they  should  have 
performed,  by  themselves,  without  the  co-operation  of  the 
supervisors,  the  provisions  of  the  first  and  second  provisos 
of  the  statute,  which  require  all  contracts  to  be  made  by 
the  commissioners  and  three  members  of  the  board  of 
supervisors,  a  majority  vote  of  the  commissioners  and  three 
supervisors  being  necessary  to  make  any  contract  or  incur 
any  expense,  and  that  all  expenditures  shall  be  made  by 
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said  commissioners  and  supervisors,  and  the  county  board 
shall  not  be  liable  until  all  the  work  had  been  fully  com 
pleted  and  accepted  by  said  commissioners  and  super- 
visors and  said  facts  properly  certified  to  by  said  super- 
visors and  presented  to  said  county  board  at  a  meeting  held 
after  the  completion  of  the  work,  which  certificate  shall 
contain  an  itemized  account  of  the  expenditures,  and  then, 
after  the  fulfillment  of  such  requirements,  should  have 
made  a  second  application  to  the  county  board. 

We  recognize  neither  force  nor  merit  in  this  position. 
The  requirement  of  the  statute  we  have  recited  from  the 
provisos  of  the  section  were  intended  by  the  legislature 
solely  for  the  benefit  of  the  county  board,  and  where,  by  its 
own  wrongful  refusal  to  make  the  appropriation  in  the  first 
instance,  it  rendered  it  legally  impossible  for  these  require- 
ments to  be  met  as  contemplated  by  the  law,  it  would  seem 
an  anomaly,  if  the  party  in  default  should  be  entitled  to 
assert  in  a  court  of  justice  its  own  dereliction  of  duty  as  a 
defense,  or  to  cast  greater  burden  upon  the  person  to  whom 
such  duty  was  due.  It  seems  to  us  clear  that  the  commis- 
sioners did  all  they  were  required  to  do.  In  truth  they  per- 
formed every  requirement  contained  in  the  provisos,  except 
to  certify  to  the  county  board  the  specified  facts,  and  it  will 
be  observed,  this  certificate  is  required  to  be  made  by  the 
supervisors  only,  an  act  made  impossible  by  the  wrongful 
act  of  appellant.  The  commissioners  were  entitled  to  the 
appropriation  when  application  was  made  to  the  county 
board,  as  we  decided  wh.en  the  case  was  before  us  the  first 
time,  as  may  be  seen  from  the  quotation  above  made  from 
our  former  opinion.  By  the  wrongful  refusal  of  the  county 
board  to  make  such  appropriation,  the  commissioners  were 
forced  to  the  alternative  of  abandoning  the  improvement, 
or  constructing  it  according  to  the  demands  of  public  neces- 
sity, as  they  had  already  decided.  They  properly  chose  the 
latter,  and  no  just  reason  is  apparent  why  the  county  board 
should  not  also  perform  that  which  the  law  requires  them 
to  do. 

The  case  of  People  ex  rel.  v.  Supervisors,  110  111.  93,  is 
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relied  upon  by  counsel  for  appellant  as  an  authority  to  sus- 
tain their  position.  We  do  not  understand  that  decision  in 
the  way  it  has  been  urged  upon  us.  The  bridge  in  that  case 
was  constructed  by  the  town  authorities  and  paid  for  out 
of  funds  provided  by  the  town  before  any  application  was 
made  to  the  county  board  for  aid,  and  the  court  said  :  "  To 
have  rendered  the  county  liable,  the  commissioners  should, 
on  ascertaining  the  cost  of  the  brido^e,  have  applied  to  the 
county  board  for  aid  before  proceeding  to  build  the  bridge. 
This  the  statute  required."  This  was  what  the  commis- 
sioners did  in  the  case  presented,  and  the  liability  of  the 
county  thereby  became  fixed. 

The  judgment  of  the  Circuit  Court  awarding  the  peremp- 
tory writ  of  mandamus  will  be  affirmed. 
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debtor 278 

What  wages  are  exempt  from 278 

GIFTS— What  constitutes  an  effective  gift  of  an  insurance  policy. .  870 

GRAMMATICAL— Objections  to  a  justice's  judgment 890 

H 

HAZARDS— What  risks  the  employe  assumes 99 

Of  employment  a  question  of  law 59 
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HAZARDS.    Continued. 

Directing  the  verdict  where  the  risk  is  incident  to  the  employ- 
ment   59 

I 

INCUMBRANCES— Courts  of  equity  governed  by  interest  and  in- 
tention of  parties  as  to  priorities 536 

Where  no  intention  has  been  manifested 536 

IDENTITY— Of  parties  to  actions 47 

INDORSER— Waiver  of  diligenceby 658 

IMPEACHMENT— Of  verdict— InsuflBcient  showing 394 

INJUNCTION  BOND— Where  good  as  a  common  law  obligation..  28 

INNOCENT  PERSONS— Where  one  must  suflfer 105 

INSANITY— Burden  of  proof 499 

Instructions — Precedents  in  cases  of 499 

INSOLVENCY — Conveyances  by  a  member  of  an  insolvent  firm. .  417 

Of  building  and  loan  associations 204 

Bes  adjudicata  as  to 464 

Withdrawing  stockholders  not  required  to  show 464 

INSOLVENT  BANKS— Right  to  appropriate  proceeds  of 150 

INSOLVENT  DEBTORS— Entitled  to  trial  by  jury- Costs 261 

INSOLVENT  ESTATES— Appeals  in 261 

INSTRUCTIONS— As  to  joint  liability  where  no  joint  action  is 

shown 79 

As  to  negligence — When  erroneous 223 

As  to  the  weight  to  be  given  to  the  testimony  of  a  party 430 

Construction  of — General  rule 213 

Exception  to  the  general  rule 213 

Description  of  offenses  in 40 

Duty  of  the  court  when  the  question  of  fellow-servants  arises. . .  354 

Erroneous  modifications  in 850 

Facts  must  be  averred 40 

Failure  to  ask  for 345 

Failure  to  exercise  ordinary  care 806 

Harmless  error  in 249 

In  estimating  damages— Death  from  negligent  act 675 

Insanity  and  suicide — Precedents 499 

Not  to  submit  the  construction  of  a  conti*act  to  the  jury — 

Technical  words  and  terms  of  art  or  science 21 

Parties— When  estopped  by  asking 328 

Reversible  error  in 249 

Shifting  the  burden  of  proof,  prima  fade  case 79 

Sufficiency  of 218 

To  find  for  the  defendant,  when  improper 423 

Two  definitions  of  ordinary  care  without  substantial  difference  675 

When  defective 492 

When  eiToneous , 213 
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INSTRUCTIONS.    Continued, 

When  to  be  accurate 75 

Under  section  195  of  the  criminal  code 40 

Usurping  the  province  of  the  jury 187 

INSURANCE— Cancellation  of   policies— Fraudulent   statements 

in  application 878 

Contracts  of — Construction 5tt3 

Delivery  of  policy  unnecessary — Promise  to  pay  the  premium 

necessary 549 

Examining  physician,  the  agent  of  the  company 878 

False  statements  in  applications 878 

Gift  of  a  policy — Actual  delivery  not  necessary 870 

Presumptions  against  suicide 499 

What  is  an  effective  gift  of  a  policy 370 

INTEREST — Municipal  corporations  not  liable  for,  in  the  absence 

of  a  contract 163 

On  judgment,  when  proper  for  vexatious  delay 541 

J 

JEOFAILS— A  finding  sufficient  under  the  statute  of 867 

JOINT  JUDGMENTS— In  garnishments 141 

JUDGMENT — Against  party  dead  or  under  legal  incapacity  void 

at  common  law 243 

Effect  of  reversal  after  collection 839 

Motion  to  set  aside,  when  too  late — Equitable  relief 172 

When  a  court  of  equity  will  set  aside 248 

Where  erroneous  as  to  all  defendants 79 

Withdrawing  stockholders 464 

JUDICIAL  NOTICE— Matters  to  be  proved 515 

JURY — Limitation  of.  arguments  before 806 

Can  not  be  waived  by  minors 249 

JURISDICTION— i2e«  adjvtdicata  as  to  persons  not  subject  to 24 

JUSTICE  OF  THE  PEACE— Weight  of  decision 531 

L 

LANDLORD'S  LIEN— Where  the  tenant  makes  a  voluntary  assign- 
ment   17 

Under  the  provisions  of  a  lease 17 

LANDLORD  AND  TENANT— Repairs  in  the  absence  of  covenants  472 

LEADING  QUESTIONS— What  are  and  what  are  not 420 

LEASEES — Execution  of,  by  municipal  corporations 163 

Landlord's  lien  under  the  provisions  of 17 

Repairs,  in  the  absence  of  covenants 472 

LEGAL  TITLES— In  courts  of  equity 249 

LEX  FORI— Contracts. 256 

Remedies 256 
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LIENS—Taking  a  new  mortgage  to  secure  an  old  one 5o6 

LIMITATIONS— As  to  additional  counts 7« 

Pt-esumptions  as  to  actions  arising  in  a  foreign  State,  not  barred 

in  Illinois 256 

What  is  not  a  statement  of  a  new  cause  of  action 855 

Unwritten  contracts 219 

M 

MANDAMUS— Changing  the  boundaries  of  villages ! . .  603 

Does  not  lie  to  compel  the  trustees  of  a  village  to  alter  its 

limits 602 

Performance  of  a  public  duty 601 

The  right  to  the  writ  must  be  clear. . . : 601 

MARSHALING  ASSETS— Application  of  the  doctrine 150 

Rights  of  paramount  creditors 150 

The  general  rule  and  qualifications 150 

Where  the  doctrine  does  not  apply 150 

MASTER  AND  SERVANT— Apparent  risks  of  the  service— Knowl- 
edge of  defects 572 

Continuing  the  use  of  defective  appliances  after  knowledge. . .  573 

EvMence  of  the  employer's  mode  of  doing  business 99 

Injuries  to  servants  while  obeying  orders 99 

Liability  for  trespasses  of  the  servant 41 1 

Master  required  to  use  reasonable  care  and  diligence 487 

Master,  when  exempted  from  the  fellow-servant  rule 437 

No  recovery  after  knowledge  of  defects 572 

Not  bound  to  assume  that  the  servant  will  choose  hazardous 

methods 487 

Obligations  of  the  relation 487 

One  servant  in  different  relations  to  co-servants 493 

One  servant  injured  by  negligence  of  another 855 

Rule  as  to  master's  liability 493 

Trespasses  for  which  the  master  is  not  liable. 411 

When  one  servant  is  injured  by  another 355 

Where  the  doctrine  of  fellow-servants  does  not  apply 394 

Vice-principal  defined 633 

MASTER  IN  CHANCERY— Finding  of. 591 

MENTAL  PAIN— And  suffering,  when  too  remote 73 

MERITS— Insufficient  affidavit  of 877 

MINORS — Can  not  consent  to  waive  a  jury 249 

MONEY  HAD  AND  RECEIVED— Action  for 105 

MORTGAGES— Receivers  under 283 

Taking  a  new  one  to  secure  a  prior  one 586 

MOTIONS— To  set  aside  judgments,  when  too  late. 172 

For  a  new  trial,  when  unnecessary 867 

MUNICIPAL  CORPORATIONS-Execution  of  leases  by 168 

Not  liable  for  interest,  etc 168 
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MUNICIPAL  INDEBTEDNESS— Certificate  of  comptroller   not 

competent  evidence  of 163 

MUTUALITY— Between  parties  to  contracts 21 

MUTUAL  INSURANCE  CASES-Necessary  parties  in 629 

N 

NEGLIGENCE— Contractor  and  third  persons 78 

Defects  in  appliances— **  Car  puller*' ', 632 

Of  attorneys 267 

Of  person  in  charge  of  a  child  not  to  be  imputed  to  ihe  child. .  801 

Running  a  freight  train  at  a  high  rate  of  speed  past  a  station.  676 

Failure  to  look  and  listen 6*"  - 

NEW  TRIALS-In  equity 249 

Object  of  the  inquiry  same  as  at  law — Merits 249 

For  newly-discovered  evidence — Diligence  must  be  shown  ....  845 

When  motion  for,  is  unnecessary 367 

NEGOTIABLE  PAFER— Acceptance  of— Presumptions 61 

NOTICE—' *  Immediate  "—Words  and  phrases 499 

Of  withdrawal — Building  and  loan  associations 204 

To  place  cause  on  short  cause  calendar 376 

Where  the  last  day  falls  on  Sunday 876 

o 

ORDINARY  CARE— Defined 306 

Two  definitions  of 675 

By  persons  in  perilous  positions 609 

No  recovery  without  exercise  of 671 

OBJECTIONS— Must  be  made  in  the  court  below 344 

When  considered  as  waived 346 

P 

PARTIES— In  equity  proceedings 464 

Identity  of,  how  determined  on  demurrer 47 

In  suits  on  promissory  notes  under  the  act  of  1895 658 

Joinder  of  all  persons  liable 658 

Right  to  rely  upon  the  announcement  of  the  court 172 

Who  are  not  necessary  in  insurance  cases 529 

Who  may  sue  as  plaintiffs 623 

Who  must  be  joined  as  defendants 220 

PARTNERS — Individual  liability  for  debts  previously  incurred. . . .  187 

PARTNERSHIP— Voluntary  conveyance  to  a  partner  of  an  insolv- 
ent firm 417 

Transfer  of  firm  assets— Good  faith  essential 417 

Settlement  on  equitable  principles -  417 

Voluntary  assignment  and  bill  of  sale  held  to  be  the  same 

transaction 417 

Firm  assets  a  trust  fund 417 
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PASSENGERS— On  railroad  can,  right  to  resist 579 

Responsibilities  of , 579 

Rights  of —Resistance. 579 

PAUPERS— Sapenrisor  ex  officio  overseer  of  the  pocnr 656 

Control  of,  under  the  law 656 

PAYMENT— Acceptance  of  a  second  note 123 

Taking  a  second  note  for  the  same  debt — Whether  payment 

or  additional  security 128 

By  garnishee,  when  at  his  peril 339 

Giving  a  note  in  payment 187 

PERSONAL  INJURIES— In  elevators,  prima  facie  case 813 

Unavoidable  accident ; 71 

Compensation  for  inability  to  work  at  one's  ordinaiy  employ- 
ment— Allegations  and  proofs 72 

Loss  of  profits,  ete. — Allegations  and  proofs 72 

The  result  of  hidden  defects,  question  of  fact 79 

PHYSICIAN— When  the  agent  of  a  life  insurance  company 878 

PLEADING— Allegations  denying  the  relation  of  fellow-servants, 

when  unnecessary 845 

Commencement  of  declaration  in  debt 629 

One  good  count  sufficient 855 

Special  damages,  special  averments,  when  not  necessary 813 

In  statutory  proceedings 261 

When  the  common  counts  are  sufficient 687 

Pleadings  and  proofs  must  correspond 818 

PLEAS— When  bad  on  demurrer 531 

POLICY— Gift  of,  essentials,  delivery,  ete 870 

POOR— Supervisor,  ex  officio  overseer 656 

POSSESSION— Remaining  in  the  vendor— Sales 51 

POWERS  OF  ATTORNEY— To  be  strictly  construed U05 

PRACTICE — Amendments  preserving  the  identity  of  the  action. .  47 

Carrying  a  demurrer  back  over  the  general  issue 531 

Entering  defaults — Presumptions 81 

Failure  to  ask  instructions 845 

Instruction  to  find  for  the  defendant,  when  proper 423 

Offers  of  proof 499 

IVerdicts  may  be  changed  before  recorded 229 

Waiving  of  a  ruling  on  demurrer 523 

Where  propositions  of  law  are  presented  too  lato 67 

Where  propositions  of  law  will  not  be  reviewed 67 

Winding  up  the  affairs  of  a  mutual  insurance  company — 

Parties 529 

PRESUMPTIONS— Acceptance  of  commercial  paper 61 

Admission  of  evidence  in  trials  by  the  court 899 

As  to  entering  defaults 81 

In  favor  of  sanity  and  against  suicide 499 

PRIMA  FACIE  CASE— Shifting  the  burden  of  proof 79 
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PRINCIPAL  AND  AGENT— Powers  of  attorney  to  be  strictly 

construed 105 

Principal — When  bound  by  the' wrongful  act  of  his  agent 105 

Unauthorized  employment  of  a  sub-agent  by  the  agent  does 

not  render  the  principal  liable 85 

When  the  agent's  knowledge  is  not  constructive  notice  to  his 

principal 288 

PRIORITIES — Mortgage  lien— Taking  a  new  mortgage  to  secure 

the  payment  of  a  debt  secured  by  a  prior  one 536 

PROMISSORY  NOTE— Acceptance  of,  as  payment 123 

Liability  of  assignors 658 

When  a  suit  against  the  maker  is  unavailing 658 

Liability  of  parties  under  the  act  of  1895 658 

PROOF— Burden  of,  prima  fade  case 79 

PROPOSITIONS  OF  LAW— Reversible  error  in 54 

When  presented  too  late 67 

When  they  will  not  be  reviewed 67 

PUBLIC  DUTY— Performance,  when  compelled  by  mandamus. . .  601 

Q 

QUESTIONS  OF  FACr— Death  in  accident  cases 668 

Giving  a  note  in  payment  as  evidence  of  a  pre-existing  debt. . .  187 

When  the  province  of  court  to  decide 541 

R 

RAILROADS — Duties  of  conductors  of  passenger  trains 579 

Care  on  tbe  part  of  employes 579 

Responsibilities  of  passengers 579 

Evidence  of  the  speed  of  trains 515 

Operation  of  trains  over  street  crossings  in  cities 515 

Right  to  require  tickets  from  passengers  before  entering  the 

cars 579 

Running  freight  trains  past  stations 676 

RATIFICATION— Equivalent  to  prior  authority 471 

Of  acts  of  an  attorney  in  entering  an  appearance 54 

RECEIVERS— Are  the  creation  of  the  court 458 

Powers  under  the  statute 458 

Courts  of  equity  may  appoint— Mortgages 283 

Power  to  prosecute  actions 458 

When  not  a  necessary  party  to  a  creditor's  bill 267 

RECORDS— Of  written  instruments— Take  effect  when 288 

RELEASE  DEEDS— Delivery  of 288 

RELEASE — BeforjB  maturity  of  mortgage— Ordinary  care  in  pay- 
ing note. 288 

Of  trust  deed — Unauthorized,  has  no  effect  upon  subsequent 

purchasers  with  notice 288 

REMEDIES — Actions  for  money  had  and  received 105 
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RENTS  AND  PROFITS— When  the  owner  of  the  equity  of  redemp- 
tion is  entitled  to 288 

When  to  be  applied  to  mortgage  debt 283 

REPAIRS— In  the  absence  of  covenants 472 

REPEALS— By  implication 261 

RES  ADJUDICATA— Appellate  Court  decisions 412 

As  to  insolvency 464 

As  to  persons  not  subject  to  the  jurisdiction  of  the  court 24 

RES  GESTAE— Declaration  of  agents 412 

What  declarations  are  not 412 

RESPONDEAT  SUPERIOR— Fellow-servants 493 

REVENUE  STAMP— To  be  affixed  to  receipts  by  the  carrier 446 

To  be  affixed  by  the  carrier 446 

REVERSIBLE  ERROR— In  propositions  of  law 54 

RISKS — Verdict  where  incident  to  the  employment. 59 

ROADS  AND  BRIDGES— Power  of  the  supervisors  to  revoke  pro- 
ceedings in  laying  out 618 

RULES — Of  railroad  companies— Reasonltbleness  not  a  question 

for  the  jury 671 

S 

SALES — Providing  for  possession  in  the  purchaser,  and  title  in  the 

vendor 51 

Having  the  effect  of  mortgage  liens  upon  the  property  sold.. . .  52 

To  be  paid  for  on  delivery  —Requisites  of  a  recovery 144 

SANITY — Presumptions  of,  and  against  suicide 499 

SERVANTS— Injuries  to,  while  obeying  orders 99 

Injured  by  the  negligence  of  another 855 

SHORT  CAUSE  CALENDAR— Insufficient  notice 227 

Where  the  last  day  of  the  notice  falls  on  Sunday 876 

SHORT-HAND  NOTES— As  evidence 515 

SPECIAL  DAMAGES— Averments  as  to 813 

SPECIAL  PLEAS— Statute  of  frauds 523 

SPECIFIC  PERFORMANCE— Tender,  when  unnecessary 559 

STAMP  TAX— Necessarily  arbitrary * 446 

STATUTES— Constn.'  ction  of —Vested  rights  in  remedies 658 

Construction  of  section  18  of  the  act  concerning  corporations,  187 

Construction  of  section  16  of  the  act  concerning  corporations.  187 

Of  jeofails,  finding  under,  when  sufficient 867 

Repeal  by  implication 261 

STATUTE  OF  FRAUDS— Must  be  specially  pleaded 528 

Discharge  of  the  original  debtor  unnecessary 523 

STATUTES  OF  LIMITATION— Unwritten  contracts 219 

STATUTORY  PROCEEDINGS— Appeals  in 261 

Pleading  in 261 
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STENOGRAPHERS— Services  payable  out  of  the  contingent  fund 

for  expenses  of  the  Chicago  law  department. 88 

Power  to  employ  implied S3 

STIPULATION— To  incorporate  bill  of  exceptions  into  the  record . .  28 1 

STOCKHOLDERS-- Any  one  may  be  made  party  to  creditor's  biU. . .  267 

Defenses  in  suits  on  subscriptions 24 

In  building  and  loan  associations 464 

Liability  of,  corporations  illegally  formed 178 

STREET  CROSSINGS— Operation  of  trains  over,  in  cities. ........  515 

SCTB- AGENT — Unauthorized  employment  of,  by  an  a^ent,  does  not 

bind  the  principal 85 

SUBSCRIPTIONS— Defense*  to  suits  on 24 

SUICIDE— An  affirmative  defense 499 

Insanity— Precedents  for  instructions 499 

SUPERVISORS — Power  to  revoke  proceedings  opening  roads 618 

SURETIES— Contribution  among,  at  common  law 833 

T 

TENDER — In  specific  performance,  when  unnecessary 559 

TRADE— What  is  not  in  restraint  of 67 

TRESPASS— Of  a  servant,  liability  of  the  master 411 

TRIALS— Improper  remarks  of  counsel 223 

TRIALS  BY  THE  COURT— Presumptions  as  to  the  admission  of 

evidence 899 

.    u 

USAGE— In  commercial  transactions 406 

USURY — ^Where  grantee  of  mortgagor  may  not  interpose  defense 

of,  in  foreclosure  proceedings 543 

V 

VARIANCE— Allegations  and  proofs 72 

In  the  names  of  jurors  appearing  in  the  record  and  tliose  in 

the  verdict 167 

VERDICTS— Impeachment  of —Insufficient  showing 894 

May  be  changed  by  jury  before  recorded 229 

Not  valid  until  pronounced  and  recorded 229 

Error  to  set  aside,  upon  inspection  of  an  unrecorded  verdict. .  229 

On  conflicting  evidence .' 627 

Of  two  juries — When  conclusive 675 

Variance  in  names  of  jurors 167 

Where  the  declaration  contains  one  good  count 607 

When  not  to  be  disturbed 609 

VESTED  RIGHTS-In  remedies 658 

VICE-PRINCIPAL— Defined,  etc.— When  he  acts  m  excess  of  his 

authority 682 
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VILLAGES — Changing  boundaries,  mandamus 603 

VOLUNTARY  ASSIGNMENTS-By  a  tenant 17 

Exemptions  when  not  allowed  in 417 

Voluntary  assignment  and  bill  of  sale  held  to  be  the  same 

transaction 417 

Not  a  purely  statutory  proceeding 201 

w 

WAGES — ^Exempt  from  garnishment 878 

WAIVER— Of  objections 845 

Of  a  ruling  on  demurrer 523 

WILLS — Appointment  of  an  administrator  until  probate 612 

WITNESSES— Unimpeached  credibility,  etc 75 

WORDS  AND  PHRASES— Technical  words  and  scientific  terms..  21 

Terms  of  art  and  science 21 

*'  Prima  facie  csae  and  burden  of  proof" 79 

*'  When  a  cause  of  action  has  arisen  " 256 

The  word  "  accrue  "  defined.  .• 236 

**  Immediate  notice  " 499 

WRIT   OF    ERROR    CORAM    NOBIS  —  Abolished  —  Statutory 

remedy 2i2 
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